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SEAL FOR THE CENSUS OFFICE. 


The Secretary of Commerce and Labor is authorized, under the act of 
February 14, 1903 (32 Stat., 825), which places the Census Office 
under his jurisdiction, to require the Director of the Census to pro- 
vide a seal for that office, as directed by section 31 of the act of 
March 3, 1899 (30 Stat., 1021), and to give it a device in accordance 
with his (the Secretary’s) views. 

There is nothing in the nature of this duty that is judicial or quasi- 
judicial, or of such a character that its performance should not be 
subject to the direction of the head of the Department. 


DEPARTMENT OF JUSTICE, 
July 2, 1903. 
sir: In answer to your question whether it is within your 
authority to require the Director of the Census to adopt a 
seal showing the position of the Census Office in your 
Department, and otherwise conforming to your views, I 
have to say: 

section 31 of the act of March 3, 1899, provides: 

**That the Director of the Census shall provide the Census 
Office with a seal containing such device as he may select, 
and he shall file a description of such seal with an impression 
thereof in the office of the Secretary of State. Such seal 
shall remain in the custody of the Director of the Census, 
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and shall be affixed to all certificates and attestations that 
may be required from the Census Office.” 

The Director of the Census is himself provided for by 
section 2 of the same act, which begins as follows: 

‘*That there shall be established in the Department of the 
Interior a Census Office, the chief officer of which shall be 
denominated the Director of the Census.” 

The act creating the Department of Commerce and Labor 
transfers the Census Office and all that pertains to the same 
to.the new Department, ‘‘to remain henceforth under the 
jurisdiction of the latter.” 

The Director of the Census is thus made a subordinate of 
the Secretary of Commerce and Labor, and his duties are 
to be performed under the direction of that Secretary. There 
is nothing in the nature of the duty of providing the Cen- 
sus Office with a seal that is judicial or quasi-judicial, or of 
such a nature that the performance of the duty should not 
be subject fo the direction of the head of the Department. 
What Congress desired was that there should be a seal for 
the Census Office, the device for which was not prescribed 
by Congress but left to the Director of the Census, who 
was placed under the direction of the Secretary of the Inte- 
rior as to the performance of his duties. 

There is no reason why the Secretary of Commerce and 
Labor should not now require the Director to provide a seal 
and give it a device in accordance with the views of the 
Secretary. 

Respectfully, 
W. A. DAY, 
Acting Attorney-General. 
The SECRETARY OF COMMERCE AND LABOR. 
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DEPARTMENT OF COMMERCE AND LABOR—COLLECTORS OF 
CUSTOMS. 


The Secretary of Commerce and Labor is not required, in the execu- 
tion of the duties imposed upon him by the act of February 14, 1903 
(32 Stat., 825), to correspond with collectors of customs through the 
Secretary of the Treasury. 

Collectors of customs continue to be officers of the Treasury Depart- 
ment, but the Secretary of the Treasury should not interfere in mat- 
ters expressly transferred to the Department of Commerce and Labor 
by the act creating that Department. 


DEPARTMENT OF JUSTICE, 
July 2, 1903. 


Sir: In answer to your question whether, in executing 
the duties imposed upon you, your relations with the col- 
lectors of customs are immediate or, on the other hand, you 
are expected to correspond with them through the Secretary 
of the Treasury, I have to say that I tind nothing in the act 
of Congress creating your Department requiring such 
circumlocution. 

Those officers will, of course, continue to be officers of 
the Treasury Department, but the Secretary of the Treas- 
ury is not expected to interpose in matters transferred from 
him to you, such, for example, as the business mentioned 
in paragraph 2, section 10, of the act creating your Depart- 
ment. 

While that act is not in all respects clear, it can not be 
doubted that the business intrusted to you was intended to 
be mapped out on broad lines, and separated from that of 
other Departments. This seems to be indicated by the use 
of the broad words ‘‘all accounts relating to * * * im- 
migration and navigation,” in section 2; the phrase, in sec- 
tion 4, ‘‘all that pertains thereto;” by the word ‘‘in” in the 
second line of section 10, concerning authority exercised in 
the bureaus by the head of any Department; and especially 
by the express exception in section 7, of a duty of collectors 
of customs peculiarly concerning the revenue. It is also 
indicated by the use of numerous broad words in conferring 
authority and imposing duties upon you. 

The act of Congress with regard to your Department was 
doubtless conceived in the same spirit as the acts of a hun- 


4 Department of Commerce and Labor. 


dred years ago providing for the formation of other Execu- 
tive Departments, and should be interpreted accordingly. 
Very respectfully, 
W. A. DAY, 
Acting Attorney-General. 
The SECRETARY OF COMMERCE AND LABOR. 


DEPARTMENT OF COMMERCE AND LABOR—REVENUE- 
CUTTER SERVICE. 


The act of February 14, 1903 (32 Stat., 825), giving the Department of 
Commerce and Labor jurisdiction and control of the seal fisheries, 
does not transfer to that Department the Revenue-Cutter service or 
any of its vessels or officers. 

The Secretary of the Treasury is not authorized by said act, or otherwise, 
to assign revenue vessels to the duty of seal protection. 

Vessels assigned by authority of the President to the protection of the 
seal fisheries will henceforth, while so assigned, be subject to the 
direction of the Secretary of Commerce and Labor in respect to those 
duties, but their internal government and duties concerning the 
revenue while thus engaged will be under the Secretary of the Treasury. 

Appropriations for the Revenue-Cutter Service will continue to be 
expended by the Secretary of the Treasury, except such portions, if 
any, as may be applied to extraordinary business concerning seal pro- 
tection, which latter will be under the control of the Secretary of 
Commerce and Labor. 


DEPARTMENT OF JUSTICE, 
July 2, 1903. 

Sir: In answer to your request for an opinion as to your 
relations with the Revenue-Cutter Service, as emploved in 
connection with seal fisheries, and your relations with ap- 
propriations made under the head of Revenue-Cutter Service 
concerning the seal fisheries, I have to say: 

As you are aware, certain vessels of that Service have been 
sent into the netgborhood of Alaska every spring for the 
purpose of protecting the seals. While so engaged they 
have also attended to such revenue business as could be con- 
veniently united with their other duty. Congress in effect 
authorized the President to employ the revenue vessels upon 
seal protecting duty. (See acts of Congress of April 6, 1894, 
and December 29, 1897.) 
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For the present season the vessels have been sent out with 
instructions given by or through the Secretary of the 
Treasury. 

The act creating your Department does not transfer to it 
the Revenue-Cutter Service, or any of the vessels or officers 
thereof, by the general language giving you jurisdiction, 
supervision, and control of the seal fisheries, or by any 
other language. Congress could easily have expressed such 
an intention, but has omitted to do so. It does not give to 
the Secretary of the Treasury or leave with him, if he had 
it, authority to assign revenue vessels to the duty of seal 
protection. All duties concerning the seals are transferred 
to you. 

Accordingly, vessels assigned by authority of the Presi- 
dent to the protection of the seal fisheries will henceforth, 
while so assigned, be subject to your direction in respect of 
their duties in connection with the seal fisheries. They will 
remain, however, revenue vessels, and their officers will 
remain officers of the customs. Their internal government 
and duties concerning the revenue, so far as they can per- 
form any while protecting the seals, will be under the Secre- 
tary of the Treasury. 

_ The appropriation you refer to is part of a lump sum for 
the Revenue-Cutter Service, and bas, in practice, been 
almost exclusively expended for the ordinary running ex- 
penses of the vessels which ure assigned to the duty of seal 
protection. It will continue to be expended by the Secre- 
tary of the Treasury, except such part of it, if any, as has 
been applied to extraordinary business concerning seal pro- 
tection, which part will doubtless be under your control. 
Respectfully, 
W. A. DAY, 
Acting Attorney-General. 
The SecRETARY OF COMMERCE AND Laszor. 
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PROSECUTION OF CLAIMS BY FORMER OFFICER, ETC., OF 
CIVIL SERVICE COMMISSION. 


The inhibitions contained in section 190, Revised Statutes, respecting the 
prosecution of claims against the United States, are not applicable to 
the United States Civil Service Commission, its officers, clerks, or 
employees, said Commission not being comprehended within the term 
‘‘Department’’ as used in that section. 

Mr. A. R. Serven, formerly chief examiner of the United States Civil 
Service Commission, if not otherwise disqualified, is entitled to be 
enrolled as an attorney for the prosecution of claims against the 
United States before the Treasury Department. 


DEPARTMENT OF JUSTICE, 
July 11, 1903. 

Sm: I have the honor to acknowledge the receipt of your 
communication of June 29, 1903, wherein you ask my opin- 
ion relative to certain questions arising in your Department 
concerning the meaning and construction of section 190 of 
the Revised Statutes of the United States. 

It appears that Mr. A. R. Serven, of this city, formerly 
chief examiner of the United States Civil Service Commis- 
sion, which position he resigned on June 6, 1903, has made 
application under and pursuant to the rules and regula- 
tions governing attorneys and agents practicing before the 
Treasury Department, under the act of July 7, 1884 (23 
Stat., 258), for enrollment as an attorney representing 
certain claimants before the Treasury Department. — It 
further appears that the claims which Mr. Serven desires 
to prosecute before your department were pending therein 
at the time Mr. Serven was in the employ of the Govern- 
ment as chief examiner of the Civil Service Commission, 
the nature of which claims it is unnecessary to state. The 
questions submitted by you are as follows: 

1. “‘Is the United States Civil Service Commission com- 
prehended in the term ‘ Departments,’ as used in section 190, 
Revised Statutes, and are its officers, clerks, or employees 
within the inhibitions contained in said section respecting 
the prosecution of claims against the United States?” 

2. “Is Mr. A. RR. Serven, formerly chief examiner, 
United States Civil Service Commission, entitled to enroll- 
ment as an attorney practicing before the Treasury Depart- 
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ment, unaffected by the provisions of section 190, Revised 
Statutes, or is he entitled to such enrollment subject to the 
inhibitions contained in said section?” 

Section 190 of the Revised Statutes was originally sec- 
tion 5 of the act of June 1, 1872, making appropriations for 
the service of the Post-Office Department, which section 
reads as follows: - 

‘*Sec. 5. That it shall not be lawful for any person who 
shall hereafter be appointed an officer, clerk, or employee in 
any of the Executive Departments to act as counsel, attor- 
ney, or agent for prosecuting any claim against the United 
States which was pending in said departments while he was 
said officer, clerk, or employee, nor in any manner, nor by 
any means, to aid in the prosecution of any such claim, 
within two years next after he shall have ceased to be such 
officer, clerk, or employee.” (17 Stat., 202.) 

It will be observed that the law as originally enacted made 
it unlawful fer any person thereafter appointed an oflicer, 
clerk, or employee zn any of the Eivecutive Departments to 
act as counsel, attorney, or agent, etc.; and had the law 
remained in the form in which it was originally passed there 
would exist considerable ground for the contention that all 
the Executive establishments of the Government, whether 
having a Cabinet officer at their head or not, should be con- 
sidered as included within the inhibitions of such law. 

When the statutes of the United States were revised in 
1874, section 5 of the act of June 1, 1872, above quoted, was 
incorporated in said revision under Title IV, section 140. 
And in addition to certain modifications then made by Con- 
gress in the law itself, this provision was so associated with 
other sections of the Revised Statutes of 1874, under said 
Title IV, as to materially limit the scope of its operation, 
or, at all events, to make its application more definite and 
certain. 

Section 190 of the Revised Statutes of 1874, which is the 
law now under consideration, is as follows: 

‘*Sec. 190. It shall not be lawful for any person appointed 
after the first day of June, one thousand eight hundred and 
seventy-two, as an officer, clerk, or employe in any of the 
Departments, to act as counsel, attorney, or agent for prose- 
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cuting any claim against the United States which was pend- 
ing in either of said Departments while he was such officer, 
clerk, or employe, nor in any manner, nor by any means, 
to aid in the prosecution of any such claim, within two years 
next after he shall have ceased to be such officer, clerk, or 
employe.” 

Title IV of the Revised Statutes of 1874, under which this 
section was placed in the revision, bears the following cap- 
tion: ‘* Provisions applicable to all the Executive Depart- 
ments;” and the first section under this title is section 158 
of the Revised Statutes, which is as follows: 

‘* Src. 158. The provisions of this Title shall apply to the 
following Executive Departments: 

‘* First. The Department of State. 

‘*Second. The Department of War. 

‘¢Third. The Department of the Treasury. 

‘**¥ourth. The Department of Justice. 

‘* Fifth. The Post-Office Department. 

**Sixth. The Department of the Navy. 

‘*Seventh. The Department of the Interior.” 

This section, it will be observed, contains a clear and spe- 
cific limitation on section 190, as follows: The provisions of 
this Zrtle shall apply to the following Haecutive Depart- 
ments, and section 159 provides that ‘*the word ‘ Depart- 
ment’ when used alone in this Title, and Titles V, VI, VII, 
VIII, IX, X, and XI means one of the Executive Depart- 
ments enumerated in the preceding section.” These two 
sections, 158 and 159, in my judgment, show very clearly 
an intention on the part of Congress to limit the applica- 
tion of the word ‘** Department,” as used in section 190, to 
the several Executive Departments enumerated and defined 
in sections 158 and 159, respectively. 

In construing the law here under discussion, the well- 
known maxim ‘*Expressio unius est exclusio alterius” 
seems to be peculiarly applicable. For it must be remem- 
bered that the statute here under consideration makes that 
unlawful which before the enactment of the statute was per- 
fectly lawful, and expressly enumerates and defines the 
several Executive Departments of the Government included 
within its inhibitions; and inasmuch as the law expressly 
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mentions the several Executive Departments which were 
intended to be included, there arises at once the implica- 
tion that all other Executive Departments (if any there be) 
were intended to be excluded. 

And Congress was evidently inclined to this same con- 
struction of the law when it came to creating the Depart- 
ment of Agriculture and the Department of Commerce and 
Labor. Those departments of course were not in existence 
in 1874 when this law was reenacted in its revised form, and 
if nothing appeared in the acts creating such new Executive 
Departments, making the provisions of Title IV of the 
Revised Statutes applicable thereto, such departments not 
being expressly named along with the other Executive 
Departments enumerated in section 158 of the Revised 
Statutes, on the principle above enunciated, would have 
been excluded. Congress recognized such fact, and in 
creating the Department of Agriculture and the Depart- 
ment of Commerce and Labor, provided in express terms 
that the provisions of Title IV of the Revised Statutes, 
which includes the law here under discussion, should apply 
tothese new Executive Departments. The language of the 
acts of Congress making such provision, is as follows: 

**Section 158 of the Revised Statutes is hereby amended 
to include such Department, and the provisions of Title 1V 
of the Revised Statutes, including all amendinents thereto, 
are hereby made applicable to said Department.” (Act of 
February 9, 1889, 25 Stat., 659; act of February 14, 1903, 
32 Stat., $26.) 

It is difficult, therefore, to avoid the conclusion that 
Title IV of the Revised Statutes is limited in its application 
to those Executive Departments of the Government which 
are expressly named therein and the Department of Agri- 
culture and the Department of Commerce and Labor, which 
were subsequently included under said Title, and that the 
word ‘* Department,” where the same appears in section 
190 of the Revised Statutes, has reference solely to one of 
said Executive Departments of the Government. It is also 
a significant fact in this connection, that Congress in creat- 
ing the Civil Service Commission by the act of January 16, 
1883, failed to insert any provision making Title IV of the Re- 
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vised Statutes applicable to the officers, clerks, or employees 
of said Commission. And it may be observed that there 
are several other bureaus or departments of the Govern- 
ment directly responsible to the President to which the 
provisions of Title IV have not been made applicable by 
law. 

The Civil Service Commission is required by the act cre- 
ating it to make its report directly to the President, and I 
have been unable to discover any provision of law which 
requires said Commission, or its officers, clerks, or em- 
ployees to report to any of the Executive Departments 
enumerated in Title [IV and the laws amendatory thereof, 
or which places the Civil Service Commission, or its officers, 
clerks, or employees in any manner whatsoever under the 
control, supervision, or direction of any of said Executive 
Departments. 

I therefore hold that the inhibitions contained in section 
190, of the Revised Statutes, respecting the prosecution of 
claims against the United States, are not applicable to the 
United States Civil Service Commission, for the reason that 
suid Commission is not comprehended within the term 
**Department” as used and understood in said section; and 
that Mr. A. R. Serven, who was formerly chief examiner 
of the United States Civil Service Commission, if other- 
wise qualitied, is entitled to be enrolled as an attorney for 
the prosecution of said claims against the United States 
before the Treasury Department, unaffected by the provi- 
sions contained in section 190 of the Revised Statutes. 

Respectfully, 
HENRY M. HOYT, 
wlcting Attorney-General, 

The SECRETARY OF THE TREASURY. 
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CENSUS OFFICE—DEPARTMENT OF COMMERCE AND LABOR. 


The Census Office is an integral part of the Department of Commerce 
and Labor, and as such is subject to the direction of the Secretary of 
that Department. 


Various objections thereto considered. 


DEPARTMENT OF JUSTICE, 
July 14, 1903. 

Str: I have received your request for an opinion as 
follows: 

‘*T have the honor to request an opinion as to the legal 
status of the Bureau of the Census as a bureau of the 
Department of Commerce and Labor. Important questions 
of organization and administration are dependent upon a 
clear understanding of the relations which should exist 
between the Department and its various bureaus and offices, 
and it is essential that I should be advised more explicitly 
of the extent of the authority and control vested in the head 
of the Department by the organic act. 

‘*In this connection I beg to transmit a communication 
addressed to me, under date of July 8, 1903, by the Director 
of the Census, and to request your consideration of such 
portions of his letter as are pertinent to the issue. 

‘Owing to the urgency of the questions involved, may I 
ask for an opinion upon this subject at your earliest con- 
venience?” 

I have carefully considered the well-presented arguments 
of the Director, who contends that the Census Office is 
independent of, though ‘‘ nominally ” under, the Secretary 
of the new Department. 

He says that section 4 of the Department of Commerce 
act uses the words ‘‘ jurisdiction and supervision ” in speak- 
ing of Treasury business transferred, and omits the word 
‘supervision ” in speaking of the Census Office. Possibly 
the word ‘‘ supervision” was added as especially appropri- 
ate to the relations of the new Secretary to the army and 
navy officers and collectors of customs in some of the 
branches of the service transferred to the new Department. 

{n section 7 this word is used concerning collectors and 
Revenue-Cutter Service and dropped when oflicers of the 
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Department of Commerce and Labor are to be directed. 
- But the words ‘‘ jurisdiction and control ”—a much stronger 
word than ‘‘supervision”’—had been already used in section 
3, and the same word is used again in section 4. 

He says, again, that the nature of the census work, par- 
ticularly the decennial work, is such as to require for the 
Census Office a ‘‘ complete administrative autonomy of its 
own,” toavoid ‘‘delays and embarrassments.” But it 1s 
not a necessary presumption that the direction of the Sec- 
retary, who is in touch with the President, any more than 
the direct control of the President, would produce only 
‘*delays and embarrassments,” or be inconsistent with a 
complete and effective organization of the office. | 

Again, it is suggested that, in the absence of a ‘specific 
provision” to the contrary, the presumption is that a trans- 
ferred bureau is to have the same relations to the new 
Department as to the old. Many offices and bureaus were 
attached to Departments, the proper work of which, from 
their nature, they could not possibly promote; and some of 
these are now made parts of the Department of Commerce 
and Labor because through them it could naturally be 
expected to accomplish the important ‘‘end” proposed in 

its creation. | 

The natural presumption is, then, that they are to have a 
different relation to the new Department from that which 
they had to the old. It seems to me, however, that a bureau 
or Office transferred to another Department should be pre- 
sumed to be intended to fit into its organization and scheme, 
as a transferred territory conforms to the institutions and 
policy of its new sovereign. 

Again, the Director finds that section 10 transfers all the 
authority possessed or exercised by the former secretaries 
over the bureaus and offices transferred, and does not go 
beyond that. This is true, but section 10 does not tend to 
negative, in the slightest degree, the conferring of additional 
authority by other sections. 

Again, it is suggested that the act of January 12, 1903 
(32 Stat., 767), providing for the transfer of records and 
files of old censuses by the Secretary of the Interior to the 
Census Office, authorized the Director to furnish governors 
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of States and others with copies of so much of said files as 
may be requested, ‘‘at the discretion of the Director.” It 
is now provided that all the records and files are to be trans- 
ferred to the Department of Commerce and Labor. I do 
not see that this act of January 12, 1903, can throw much 
light upon the interpretation of the subsequent Department 
of Commerce act. 

It is further suggested that the act of March 3, 1903 (32 
Stat., 1059), subsequent in date to the Department of Com- 
merce act, provides that an unexpended balance of ap- 
propriation for census work may be availed of, so far as 
necessary, to pay certain employees, ‘to be selected and em- 
ployed by the Director of the Census at such dates and for 
such periods of time as he may deem proper,” to compile 
the returns of the Philippine census taken by the Philippine 
Commission. But it is clear that section 10 of the Depart- 
ment of Commerce and Labor act expressly gives to the new 
Secretary all the ‘‘ powers and authority ” of the old, includ- 
ing control of appointinents. 

The Director calls attention to a report of a committee 
upon the Department of Commerce and Labor bill, wherein 
the committee say that the actions and reports of the Com- 
missioner of Labor are not subject to the Secretary’s con- 
trol, but the context shows that the committee was seeking 
to allay the supposed fear of organized labor that the new 
Secretary would represent ‘‘capitalistic influence,” by show- 
ing that the Secretary could not remove the Commissioner, 
a Presidential appointee, or ‘‘ prevent the execution” of the 
laws defining the duties of the Department of Labor. 

Reports and debates are unsafe guides to the interpreta- 
tion of the law, but I understand the committee to be giv- 
ing, for the benefit of laymen, and particularly of laboring 
men, an explanation of the status of any important bureau 
or office whose chief is a Presidential appointee and whose 
duties and organization are provided by law. There area 
number of these under the supervision of the heads of 
Departments—for example, the Office of Indian Affairs and 
the Pension Office. When the committee wrote, the pro- 
vision about consolidating bureaus was not in the bill. 

The Director has not failed to observe the argument 
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against his position to be drawn from the provision of sec- 
tion 4, which gives the Secretary power ‘‘to rearrange the 
statistical work of the bureaus and offices confided to said 
Department, and to consolidate any of the statistical bureaus 
transferred to said Department;” but he passes over some 
broad language which precedes: 

‘*The Secretary of Commerce and Labor shall have con- 
trol of the work of gathering and distributing statistical 
information naturally relating to the subjects confided to his 
Department.” 

The Director urges that such rearrangement and consol- 
idation ‘‘does not involve supervision of the work by the 
Secretary when it has been so rearranged and consolidated; 
but he does not say how he expects to escape the broad lan- 
guage last quoted or the equally broad lanyuage with which 
the paragraph quoted ends, viz: ‘‘And said Secretary of 
Commerce and Labor may collate, arrange, and publish 
such statistical information so obtained in such manner as 
to him may seem wise.” 

Nor Is any reference made to the illustration which section 
5 furnishes of the intention of Congress. That section 
creates a new bureau, called a bureau of manufactures, and 
provides: 

** Tt shall be the province of said bureau, wader the diree- 
tion of the Secretary, to foster, promote, and develop the 
rarious manufacturing industries of the United States, and 
markets * * * by gathering, compiling, publishing, and 
supplying all available and useful information concerning 
such industries and such markets, and by such other methods 
and means as may be prescribed by the Secretary or provided 
by law.” 

The Constitution divides the Government into three 
branches, and provides: 

** The executive power shall be vested ina President of the 
United States of America; * * * he shall take care that 
the laws be faithfully executed.” 

The whole executive power is thus vested in the President, 
and it is made his duty to see to it that all officers of the 
executive branch faithfully execute the laws. 
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The Executive Departments are thus mentioned by the 
Constitution: 

** He may require the opinion, in writing, of the principal 
officer in each of the Executive Departments, upon any 
subject relating to the duties of their respective oflices.” 

And-— 

‘The Congress may by law vest the appointment of such 
inferior officers, as they think proper, in the President 
alone, in the courts of law, or in the neads of Departments.” 

The first Congress under the Constitution, whose business 
it was to organize the Government and whose proceedings 
are often referred to as indicative of the intention of the 
framers of the Constitution, passed laws creating in the 
executive branch, the Department of Foreign Affairs, the 
Department of War, the Treasury Department, and ‘‘ the 
Post-Office.” The “‘ principal officer” of the Department 
of Foreign Affairs was ‘‘ to perform and execute such duties 
as shall from time to time be enjoined on or entrusted to him 
by the President of the United States, agreeable to the Consti- 
tution, relative to correspondence, commissions, or instruc- 
tions to or with public ministers or consuls,” ete. Similar 
language was used concerning the Secretary of the Depart- 
ment of War, Secretary of the Treasury, and Postmaster- 
General. | 

There was to be in the Department of Foreign Affairs 
‘‘an inferior officer, to be appointed by the principal ofli- 
cer, and to be employed as he shall deem proper.” 

It will thus be seen that the founders of the Government 
had a definite conception of the executive branch of the 
Government, as divided into great Departments, through 
which the President was to see to the execution of all the 
laws, principally by consulting and directing the depart- 
mental heads, who were to carry out and require their sub- 
ordinates to carry out his orders concerning such execution. 
This conception is obviously in accordance with elementary 
principles of business management. 

While the Constitution wisely refrained from prohibi- 
tions against the creation of executive offices outside of these 
great Executive Departments, and while such offices have been 
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created, the general organization of the executive branch 
has remained for over a century as originally conceived. 

Sanctioned as the plan is by the Constitution and by long 
usage, and according as it does with common business no- 
tions, it is to be presumed that Congress intends to conform 
to it, unless there is clear evidence to the contrary. 

In an opinion of my predecessor, given in 1899 (22 Opin., 
414), he compared the Census act of 1889 with that of 1899, 
and pointed out that in the former, but not the latter, the 
Superintendent of the Census was, under the direction of the 
head of the Interior Department, to superintend the taking 
of the census. The Secretary of the Interior was authorized 
to appoint the officersand employees. In many instances the 
action of the Superintendent of Census was made to depend 
- upon the approval of the Secretary, and the expenditures 
were placed within the authority of the Secretary alone. 
He remarked that the general law of Revised Statutes, sec- 
tion 441, did not apply in 1899, that section providing: 

‘The Secretary of the Interior is charged with the super- 
vision of public business relating to the following subjects: 
First, the census, when directed by law; second, the public 
lands, including mines,” ete. 

The phrase ‘‘when directed by law” was assumed to 
apply to the Secretary’s supervision and not to the taking 
of the census. No allusion was made to the power of the 
Secretary under Revised Statutes, section 161, to govern his 
Department and the conduct of its ofhcers. My predecessor 
concluded that the duties of the Director were not to be per- 
formed under the supervision of the Secretary of the Interior. 

Since that opinion was delivered the act of 1902 (82 Stat., 
51), creating the permanent Census Office, was passed, sec- 
tion + of which provides for the appointinent of the officers 
and employees by the Director, ‘t with the approral of the 
head of the Department to which the said Census Office is 
attached.” , 

If it could he said by my predecessor that the appoint- 
ment of officers and employees was, in 1899, vested in the 
Director of the Census, it must be conceded that the act of 
1902 required the approval of one of those ‘*heads of 
Departments” in whom Congress is authorized by the Con- 


The Secretary of Commerce and Labor. 17 


stitution to vest such power; and if true then that the 
expenditures were to be such as the Director authorized, it 
is also true that now it is declared to be the duty of the 
Secretary to direct the expenditure of unexpended balances 
of, and regular annual, appropriations; and if it could be 
said in 1899 that ‘‘so far as the direct language of the act 
(of 1899) is concerned, the operations of the Director of the 
Census and his subordinates are in no respect subject to the 
supervision, approval, control, direction, or modification of 
the Secretary of the Interior,” the act creating your Depart- 
ment very distinctly places the Census Office and its statis- 
tical work under the *‘ jurisdiction” and ‘‘control” thereof. 
If that office was ‘‘in the Department of the Interior” (act 
of 1899) or ‘‘attached to” it (act of 1902), it is now ex- 
pressly made ‘‘a part” of the new Department (sec. 3, 
Department of Commerce act); and section 161 of the Re- 
vised Statutes is expressly made applicable to your Depart- 
ment, no exception being made of the Census Office. It 
reads as follows: 

‘Sec. 161. The head of each Department is authorized to 
prescribe regulations, not inconsistent with law, for the 
government of his Department, the conduct of its officers 
and clerks, the distribution and performance of its business, 
and the custody, use, and preservation of the records, papers, 
and property appertaining to it.” 

Why is the Census Office given its position with regard 
to your Department? Congress answers: 

‘** Tt shall be the province and duty of said Department to 
foster, promote, and develop the foreign and domestic com- 
merce, the mining, manufacturing, shipping, and _ fishing 
industries, the labor interests, and the transportation facil- 
ities of the United States, and to this end it shall be vested 
with jurisdiction and control of the departments, bureaus, 
offices, and branches of the public service hereinafter 
specified.” 

Can we properly attribute to Congress the intention to 
set before the Department such an important end to accom- 
plish, and expect such a difficult duty to be successfully 
performed by it through a conglomeration of institutions 
over which it was to exercise no real authority? I can not 
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think that Congress would deliberately set such an example 
of business mismanagement in creating an institution to 
promote and develop the business of the country. 

For these reasons I am of opinion that the Census Office 
is an integral part of your Department, and as such, subject 
to your direction. 

Respectfully, 
HENRY M. HOYT, 
Acting Attorney-General. 
The SECRETARY OF COMMERCE AND Lagor. 


EVICTION FROM PUBLIC LANDS IN DISTRICT OF COLUMBIA. 


Section 1797, Revised Statutes, as amended by the act of April 28, 1902 
(32 Stat., 152), authorizes summary proceedings against those persons 
only who are in unlawful occupancy of public buildings or grounds 
in the District of Columbia. This involves the question of title of the 
United States to the property in question, and the officer charged with 
this duty must determine correctly, at his peril, that the o¢cupant is 
such trespasser. 

Section 1797 does not authorize the summary deprivation of a rightful 
possession without due process of law; and, except in a few rare 
instances, mere legislation, or ministerial acts under it, would not be 
due process. 

Occupants of lands in the District of Columbia who have been in posses- 
sion thereof fora number of years under claim of title are not required 
to establish their right in court, and thereby relieve the Government 
from the burden of first establishing its own title or right to possession, 
as it must, if these are contested. 

The marshal has no discretion in the performance of the duty imposed 
upon him by the statute, and in so doing has the same right to sum- 
mon assistance that he has in executing other lawful process. 


DEPARTMENT OF JUSTICE, 
July 16, 1903. 

Srr: I have the honor to respond to your note of May 20, 
1903, in which you request, for reasons stated and because of 
additional facts submitted, a reconsideration of my opinion 
dated April 4, 1903 (24 Opin.. 616), respecting the proposed 
summary ejection of alleged trespassers on the public 
grounds of the United States near the west end of Virginia 
avenue in the District of Columbia. I have attentively con- 
sidered the matters submitted, and have reached the follow- 
ing conclusions: 
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Section 1797, Revised Statutes, as amended by the act of 
April 28, 1902 (32 Stat., 152), provides: 

‘That the Chief of Engineers shall have charge of the 
public buildings and grounds in the District of Columbia, 
under such regulations as may be prescribed by the Presi- 
dent, through the War Department, except those buildings 
and grounds which are otherwise provided for by law; and 
when it shall be made to appear to the said Chief of Engi- 
neers, or to the officer under his direction having immediate 
charge of said public buildings and grounds, that any per- 
son or persons is In unlawful occupation of any portion of 
said public lands in the District of Columbia, it shall be the 
duty of said officer in charge thereof to notify the marshal 
of the District of Columbia in writing of such unlawful 
occupation, and said marshal shall thereupon cause the said 
trespasser or trespassers to be ejected from said lands, and 
shall restore possession of the same to the officer charged 
by law with the custody thereof.” 

The original section contained merely that portion of the 
amended section which is contained in the first clause above 
quoted, providing for the charge and custody of certain 
property not otherwise provided for. The rest of the sec- 
tion as to ejecting trespassers is new legislation. 

There can be no serious doubt that it is within the power 
of Congress thus to provide the way by which trespassers 
may be summarily ejected from the public grounds of the 
United States. The right to defend its possession of its 
own lands against a trespasser, and in doing so, to regain or 
retake that possession when necessary, is inherent in every 
government, and would exist in this case as well without 
this section as with it. The section does not purport to 
confer such right, but merely provides the way for its 
exercise. 

And, as the section deals only with trespassers, persons 
‘in unlawful occupation,” without right, there can be no 
question of deprivation of property or right without due 
process of law. I have no doubt either of the validity of 
the section or that it authorizes the proper oflicer of your 
Department to proceed in the manner there provided, sum- 
marily to eject trespassers upon the public grounds within 
the District of Columbia. To hold otherwise would be to 
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deny to the section its only force and effect and render it 
nugatory. 

The difficulty, however, is not in this particular aspect of 
the case, but in determining in the first instance whether the 
occupant is a trespasser, or is rightfully there. This 
involves, also, the question of the title of the United States 
to the property in question. As the section authorizes this 
summary procecding against those persons only who are in 
unlawful occupancy, the officer charged with the duty must, 
at his peril, determine correctly that the occupant is such 
trespasser. In case of a mistake there is the same lability 
tothe injured party as though this section were not enacted. 
The section does not, nor could it, authorize summary 
deprivation of a rightful possession without due process of 
law, and, except in a few rare cases, mere legislation, or 
ministerial acts under it, would not be due process of law. 
And in case a mistake were made, and a rightful occupant 
thus ejected, it is at least very doubtful if the notice from 
the Chief of Engineers, provided for in this section, would 
be any defense to the marshal. Doubtless the Government 
would be honorably and rightfully bound to protect the 
marshal in the execution of its orders. 

The whole question resolves itself inte one of expediency 
in each particular case, rather than of law; and the question 
in any case will be whether, under all the circumstances, it 
is expedient to resort to these proceedings or proceed in the 
usual way inthe courts. The determination of this question 
in each Instance 1s committed to your administrative judg- 
ment, and does not properly fall within my function to render 
opinions on questions of law. But J may say that resort to 
these summary proceedings should not be had except in a 
clear case; nor where there isa bona fide claim of right to the 
possession, unless it is substantially certain that such claim 
is il] founded. Again, the length of undisturbed possession, 
the character of improvements made, the nature of the use 
by the occupant, all these and other facts may afford a warn- 
ing presumption that they are not entirely without right, 
and may well affect the choice of remedies. Again, where 
the nature and use of the property are such as to make it 
dificult for the marshal to oust the occupant and put the 
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officer entitled thereto in possession, this, of itself, may 
render it advisable to proceed in the courts, where the rights 
of the parties may be defined and determined and the pre- 
cise duty of the marshal may be prescribed. For example, 
it is understood that the Chesapeake and Ohio Canal Com- 
pany occupies as a part of its canal bed, and claims to own, 
a portion of the land here in question. In such a case it 
may be thought best to proceed in the usual way in the 
courts. 

Some of these occupants who are considered as trespassers 
are there, I am informed, as tenants of this canal company, 
which has been in possession for many years. While it 
would not follow from this that the canal company and its 
tenants were not trespassers, such facts should be carefully 
considered before resorting to the summary proceedings 
provided by this section. 

I find myself unahle to concur in the view suggested by 
your note, that the effect of this section is to compel those 
In possession themselves to go first into court and show their 
right to be there, and to relieve the Government from the 
burden of first establishing its own title. This may have 
been, as stated, the purpose of those who procured the leg- 
islation, but the section itself neither imports nor accom- 
plishes any such purpose, nor could it do so. If one has a 
right to the possession, which he can establish in court, no 
statute can authorize his ejection in any such way. It is 
only in case of a trespasser who has no title that resort can 
be had to this proceeding, and in every such case the Gov- 
ernment must establish its title or right to possession, just 
as in any other case, if these are contested. 

While the facts constituting the basis of the title of the 
United States to the lands in question are not sufliciently 
stated to warrant a decisive opinion, yet they appear to 
show a prima facie title in the Government. But at this 
point the entire dispute arises. It is claimed, and with 
apparent belief, that the title is not in the Government. 
Much of it is claimed by the canal company. Much of this 
land is the result of accretion or reclamation from the waters 
of Rock Creek. This is claimed by the United States as 

owner of the streets in the District of Columbia, and this 
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claim is disputed. The question of title to land thus formed 
is often a nice and sometimes a difficult question; and, from 
the papers before me and facts stated, I am not prepared to 
say er cathedra that the title of the United States to the 
lands thus formed in this case is so clear as to warrant pro- 
ceedings under this section of the statute. Instead, I ven- 
ture the suggestion that your Department select a representa- 
tive case—perhaps that of the canal company—and proceed 
in the usual way in the courts, where all of the questions 
may be settled, and which will probably settle them for all 
the other cases. In the meantime, if there are also cases 
where it is clear that occupants are there without right, let 
the Chief of Engineers proceed against them under the sec- 
tion referred to. 

As to the authority of the marshal of the District to eject, 
the law makes it his plain and imperative duty, after receiv- 
ing the notice thus prescribed, to ‘* cause the said trespasser 
or trespassers to be ejected from said lands; and * * * 
restore possession of the same to the officer charged by law 
with the custody thereof.” And it does not invest him 
with any discretion to determine whether the notice is 
properly given, or whether the person named is a trespasser, 
or whether he will eject him or will not. The statutory 
command is quite as potent as is the order of any court. 
As the marshal has no discretion in the premises, he should 
assume that the notice is properly given, and that the ques- 
tion whether the party named is a trespasser was correctly 
determined prior thereto. His sole duty is to do as the 
statute commands; and, in doing this, he has the same right 
to summon assistance that he has in executing other lawful 
process. 

Very respectfully, 
MENRY M. HOYT, 
Acting Attorney-General. 
The SECRETARY OF Wak. 
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CERTIFICATE OF NATURALIZATION. 


A certificate of naturalization which states ‘‘and said applicant having 
personally appeared in court, producing such evidence and affidavits, 
and making such declarations and renunciation, and taking such 
oaths as are by the said acts required; and all of said papers being 
filed and recotded, it was ordered that he be admitted to citizenship,”’ 
meets the requirement of section 39 of the Immigration act of March 
3, 1903 (32 Stat., 1222). 

DEPARTMENT OF JUSTICE, 
July 16, 1903. 

Str: By your letter of the 14th instant you ask to be 
advised whether a certain certificate of naturalization, a 
copy of which was inclosed, issued July 13, 1903, by the 
Supreme Court of the State of New York, first judicial dis- 
trict, in favor of Alfred Gigoux, who has made application 
to you for a passport, complies with the terms of the act of 
Congress of March 3, 1903 (32 Stat., 1222). 

That act was passed for the purpose of regulating the 
immigration of aliens into the United States, and the 
particular section thereof involved provides: 

‘*Sec. 39. That no person who disbelieves in or who is 
opposed to all organized government, or who is a member 
of or affiliated with any organization entertaining and teach- 
ing such disbelief in or opposition to all organized govern- 
ment, or who advocates or teaches the duty, necessity, or 
propriety of the unlawful assaulting or killing of any off- 
cer or Officers, either of specific individuals or of oflicers 
generally, of the Government of the United States or of 
any other organized government, because of his or their 
official character, or who has violated any of the provisions 
of this act, shall be naturalized or be made a citizen of the 
United States. All courts and tribunals and all judges and 
officers thereof having jurisdiction of naturalization pro- 
ceedings or duties to perform in regard thereto shall, on the 
final application for naturalization, make careful inquiry 
into such matters, and before issuing the final order or cer- 
tificate of naturalization cause to be entered of record the 
affidavit of the applicant and of his witnesses so far as appli- 
cable, reciting and afirming the truth of every material 
fact requisite for naturalization. All final orders and cer- 
tificates of naturalization hereafter made shall show on their 
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face specifically that said affidavits were duly made and 
recorded, and all orders and certificates that fail to show 
such facts shall be null and void.” 

The certificate submitted states upon its face that the per- 
son named appeared before the court and applied to be ad- 
mitted to become a citizen of the United States, pursuant to 
the directions of the act of April 14, 1802, and subsequent 
acts regulating the subject of naturalization, and to the act 
of March 3, 1903; ‘‘and said applicant having personally 
appeared in court, producing such evidence and affidavits 
and making such declarations and renunciation, and taking 
such oaths as are by the said acts required. And all of said 
papers being filed and recorded,” it was ordered that he be 
admitted to citizenship. 

This statement would seem to meet all the requirements 
of the act of March 3,1903. It is true that in the interpre- 
tation of the section in question its declared purpose—the 
exclusion from citizenship of all persons whose ideas or 
purposes are inimical to good government—should be fully 
considered, and that construction of its terms adopted, in 
cases of doubt, which will best subserve that end. But, it 
will be observed, while that section requires that those hav- 
ing jurisdiction of naturalization proceedings shall, on the 
final application for naturalization, make careful inquiry into 
the matters referred to therein, and before issuing the final 
order or certificate of naturalization ‘‘cause to be entered of 
record the aflidavit of the applicant and of his witnesses so 
far as applicable, reecteng and agtirming the truth of every 
material fact requisite for naturalization,” the requirement 
as to all final orders and certificates of naturalization is 
merely that they ‘*shall show on thelr face specifically that 
such affidavits were duly made and recorded.” 

It is evident, therefore, that Congress did not intend 
that final orders and certificates of naturalization should be 
as full and complete as the record of the court. Hence a 
certificate which, like the present one, states that the appli- 
cant appeared personally in court, ‘S producing such evi- 
dence and affidavits and making such declarations and 
renunciation and taking such oaths” as are required by the 
several acts regulating the subject, including the act of 
March 3, 1908, ‘‘all of said papers being filed and recorded,” 
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meets the requirement of the latter act that such certificates 
“shall show on their face specitically that such affidavits 
were duly made and recorded.” 

The facts required to be shown ‘‘ specifically,” and not 
left to inference or doubt, are that the affidavits referred to 
were °‘duly made and recorded,” and ‘* such affidavits ” are 
sufficiently indicated by the statement that they are those 
required by the act. To demand more would be to enlarge 
the requirements of the statute and serve no useful pur- 
pose. The object of the certificate, so far as the public 
interests are concerned, is merely to show, prima facie, for 
the information and guidance of those connected with the 
administration of the law, that all its requirements have 
been duly observed and performed. 

Whether or not this is true, as a matter of fact, must, in 
every case requiring the determination of that question, he 
ascertained ultimately from an inspection of the record, 
which, for the more effectual protection of the country, the 
act in question requires to be specific and complete in every 
‘essential detail. 

Respectfully, 
HENRY M. HOYT, 
Acting Attorney-General, 
The SECRETARY OF STATE. 





COPYRIGHT LAW—PHILIPPINE ISLANDS. 


The provisions of the Copyright act of March 3, 1891 (26 Stat., 1107), 
which requires that the two copies of books, photographs, chromos, 
or lithographs required to be deposited with the Librarian of Congress 
shall be printed from type set within the limits of the United States, 
are not complied with by depositing with that officer copies of publi- 
cations printed from type set within the Philippine Islands, 

Congress has not extended the copyright laws to the Philippines, but 
has enacted, in setting up a separate government for those islands, 
that section 1891 of the Revised Statutes, extending the Constitution 
and applicable laws to organized Territories, is not to be in force in 
the Philippines. 

DEPARTMENT OF JUSTICE, 
July 28, 1903. 
Stir: I have the honor to acknowledge your reference, with 

a request for an opinion, of a letter, duted the 14th instant, 

from the Librarian of Congress, in which he says: 


‘**The Revised Statutes relating to copyright (sec. 4956) 
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require in regard to a book, photograph, chromo, or litho- 
graph, that two copies be deposited; and by the amendatory 
act of March 3, 1891 (26 Stat., 1107), it is further required 
that in the case of these four articles ‘ the two copies of the 
same required to be delivered or deposited as above shall be 
printed from type set within the limits of the United States, 
or from plates made therefrom, or from negatives, or draw- 
ings on stone made within the limits of the United States, or 
from transfers made therefrom.’ 

‘*The question is raised as regards citizens of the United 
States residing in the Philippines, whether this provision of 
the act of March 3,.1891, is complied with if copies of their 
books, photographs, chromos, or lithographs are deposited 
which have been printed from type set within the territory 
of the Philippines. * * *” 

The Supreme Court decided that the tariff law of 1897, 
levying duties upon goods imported into the United States 
‘from foreign ports,” did not apply to goods coming from 
our insular possessions, because their ports were not for- 
eign. but domestic. The principle applied was the same as 
in the case of laws concerning minors, which do not affect 
those who were minors when the laws were passed after 
they cease to be minors. 

It was not decided, however, that cur new possessions are 
part of ‘‘the United States” or ‘‘ within the limits of the 
United States.” 

Internationally, they are a part of the United States; that 
is to say, territory under our exclusive sovereignty. But 
their relations with our own legal system are determined 
by other than international principles. 

In an opinion of my predecessor, dated December 2, 1898 
(22 Opin., 264), speaking of ‘* Porto Rico, Cuba, and Manila,” 
he said: 

‘* When they shall have been directly ceded by treaty to 
the United States, and such treaty duly ratitied by the Sen- 
ate, their respective inhabitants will not be entitled to the 
benefit of the copyright laws unless the treaty by its terms 
confers such right, or Congress shall afterwards extend 
such laws to the inhabitants of those countries.” 

Congress has not extended the copyright laws to the 
Philippines, but bas enacted, in setting up a separate gov- 
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ernment and institutions for those islands, that section 1891 
of the Revised Statutes, extending the Constitution and 
applicable laws to organized Territories, is not to be in force 
in the Philippines. 

That a country may be a domestic country and yet nota 
part of ‘‘the United States” is apparent from the thirteenth 
amendment to the Constitution and the various opinions in 
the insular tariff cases. The treaty and law-making power 
seem to have sought to avoid incorporating the Philippines 
with the United States. They are givena local government 
for local purposes, with little or no machinery for enforcing 
distinctively Federal law; a separate customs system, treas- 
ury, and postal service; and they are then held aloof by the 
declaration that the law for the usual extension of the Con- 
stitution and laws to organized Territories is not to apply. 

Whether we should regard their resulting status as exclud- 
ing them from ‘the United States” generally, or treat the 
declaration referred to as equivalent to saying that Congress 
does not intend the Revised Statutes as amended, including 
Revised Statute, section 4956, to be construed as embracing 
the Philippines, I think the question presented by the 
Librarian of Congress should be answered in the negative. 

Very respectfull 
meeps Ry M. HOYT, 
Acting Attorney-General. 

The PRESIDENT. 


ee 


REGULATIONS GOVERNING STEAMBOATS, ETC., AT YACHT 
RACES. 

The making of rules and regulations under the act of May 19, 1896 (29 
Stat., 122), to insure the safety of passenvers on excursion steamers, 
etc., at regattas or yacht races, and their subsequent enforcement by 
revenue cutters, is ‘‘ business within the jurisdiction” of the Depart- 
ment of Commerce and Labor; and, when revenue vessels are detailed 
for that purpose, they are subject to the direction and control of the 
Secretary of that Department in all matters relating to such business. 


DEPARTMENT OF JUSTICE, 
alugust 3, 1903. 
Sir: I have received your letter of the 2%th ultimo, in 
which you say: 
*‘T have the honor to invite your attention to the follow- 


° 
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ing question of law arising in this Department, and to request 
your opinion thereon: 

‘*The international yacht race is soon to occur, and, pur- 
suant to the act approved May 19, 1896, entitled ‘An act to 
provide for the safety of passengers on excursion steamers,’ 
regulations for the event should be prepared. The act reads: 

‘**That in order to provide for the safety of passengers 
on excursion steamers, yachts, oarsmen andall craft, whether 
as observers or participants, taking part in regattas, amateur 
or professional, that may hereafter be held on navigable 
waters, the Secretary of the Treasury be, and he is hereby, 
authorized and empowered in his discretion to detail reve- 
nue cutters to enforce such rules and regulations as may be 
adopted to insure the safety of passengers on said excursion 
steamers, yachts, oarsmen, and all craft, whether as observ- 
ers or participants, taking part in such regattas.’ 

* * * *" * 
‘Are the powers exercised formerly by the Treasury 
Department under the act of May 19, 1896, after July 1, 
1903, transferred to the Department of Commerce and 
Labor? * * * 

‘Ts the jurisdiction of this Department over the subject 
impaired by the consideration that revenue cutters may be 
detailed by the Secretary of the Treasury to enforce its 
regulations ? 

‘*T have the honor to inquire whether this Pesantinient 
may lawfully proceed to secure the adoption of rules and 
regulations to insure the safety of passengers on excursion 
steamers, yachts, oarsmen, and all craft, at the coming yacht 
race, and may then request the detail of revenue cutters by 
the Secretary of the Treasury to aid in enforcing such regu- 
lations; and, if answered in the aflirmative, what control or 
direction it is to exercise over vessels so assigned.” 

The act quoted does not say expressly by whose authority 
the rules and regulations for the safety of passengers are to 
be adopted; but if it is not obvious that the Secretary of the 
Treasury was to make, as well as enforce those rules and 
regulations, this has been the Executive construction of the 
law, and I think should be accepted as correct. 

The peculiar language of the act was probably used be- 
cause regatta committees were expected to concur in making 
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the rutes. The practice under the act has included such 
concurrence, as appears from the order addressed by the 
Secretary of the Treasury in 1901 to the revenue marine 
officer ‘‘commanding U.S. Patrol Fleet, International Yacht 
Races, U. S. S. Gresham, Tompkinsville, New York,” 
beginning: 

‘*Srr: Your letter of the 9th instant, submitting rules and 
regulations adopted after consultation with the regatta com- 
mittee of the New York Yacht Club, in accordance with the 
act of Congress approved May 19, 1896, has been received. 

‘*The rules and regulations referred to, as amended by 
this Department, are herewith returned approved, together 
with several copies,” ete. 


The rules of 1901 established certain patrol lines, required 
all vessels (except judges’ boats or vessels carrying the patrol 
flag) to keep outside of them, and gave minute directions 
concerning the courses which patrol vessels and passenger 
vessels should take during the race, with explanatory 
diagrams. 

I find no other law authorizing any such rules, and, fol- 
lowing the Executive construction, conclude that the act of 
May 19, 1896, authorizes the Secretary of the Treasury to 
make them, and gives them their legal force. 

In a broad sense they are regulations of navigation, and 
in no sense do they concern the functions of the revenue 
cutters as protectors of the revenue or the business of the 
Treasury Department as the collector of the revenue. 

The general line of cleavage exstabHshed by the act cre- 
ating your Department between it and the Treasury Depart- 
ment leaves ‘‘ navigation” with you, and little with the Treas- 
ury Department which does not concern the collection, keep- 
ing, minting, and disbursing of the publictreasure. Accounts 
relating to ‘* navigation” are accounts relating to ° business 
within the jurisdiction” of your Department. All the powers 
and duties of the Secretary of the Treasury relating to ‘* mer- 
chant vesselsand yachts” are turned over to you by an amend- 
ment to section 10, adopted in conference, and concerning 
this amendment the House conferces reported: 

‘‘The principal new matter inserted in section 10 as avreed 
to is for the purpose of transferring the present authority 
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vested in the Secretary of the Treasury in regard to navi- 
gation and steamboat inspection service to the Secretary of 
Commerce and Labor. The amendment enumerates various 
acts of Congress in which the Secretary of the Treasury is 
now named by that title in order to more specifically trans- 
fer his present power to the Secretary of Commerce and 
Labor.” 

In case of doubt, we are accordingly justified in saying 
that a matter which belongs to navigation, as this does, has 
been transferred to you. 

When we examine the rules of 1901, we see that the pen- 
alties the Secretary denounced for violations, were revoca- 
tion of license and fine under the navigation laws. 

The licensing of vessels has been turned over to you. 

It is obvious, then, that the enforcement of the rules by 
penalties can be done only by you. 

The safety of passengers on excursion steamers has been 
cared for by the steamboat inspectors, who could, among 
other things, ‘‘in their discretion, limit the route and dis- 
tunce of such excursions.” 

The steamboat: inspection service has been turned over to 
you, and accordingly the protection of passengers on excur- 
sion steamers generally and the direction of their routes has 
become ‘* business within the jurisdiction ” of your Depart- 
ment. The title of the act of May 19, 1896, is an act ‘‘ to 
provide for the safety of passengers on excursion steam- 
ers,” and as originally reported, it was designed for row- 
ing regattas and mentioned only excursion steamers and 
oarsmen, ‘ 

If we turn, now, to the language of the act creating your 
Department, we find the following, being the amendment of 
section LO, above mentioned: 


‘All duties, power, authority and jurisdiction, whether 
supervisory, appellate or otherwise, now imposed or con- 
ferred upon the Secretary of the Treasury by acts of 
Congress relating to merchant vessels or yachts, their meas- 
urement, numbers, names, registers, enrollments, licenses, 
commissions, records, mortgages, bills of sale, transfers, 
entry, clearance, movements and transportation of their car- 
goes and passengers, owners, officers, seamen, prssengers, 
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fees, Inspection, equipment for the better security of life, 
and by acts of Congress relating to tonnage tax, boilers on 
steam vessels, the carrying of inflammable, explosive or 
dangerous cargo on vessels, the use of petroleum or other 
similar substances to produce motive power and relating to 
the remission or refund of fines, penalties, forfeitures, exac- 
tions or charges incurred for violating any provision of law 
relating to vessels or seamen or to informer's shares of such 
fines, and by acts of Congress relating to the Commissioner 
and Bureau of Navigation, Shipping Commissioners, their 
officers and employees, Steamboat-Inspection Service and 
any of the officials thereof, shall be, and hereby are trans- 
ferred to and imposed and conferred upon the Secretary of 
- Commerce and Labor from and after the time of the trans- 
fer of the Bureau of Navigation, the Shipping Commission- 
ers and the Steamboat-Inspection Service to the Department 
of Commerce and Labor, and shall of thereafter be imposed 
upon or exercised by the Seeretary of the Treasury. And 
all acts or parts of acts inconsistent with this act are, so far 
as inconsistent, hereby repealed.” 

This language seems to embrace an act relating to races 
by yachts and rowboats, and the' safety of passengers on 
yachts, excursion steamers, and other vessels taking part in 
such regattas. If within the language, there must be some 
very strong reason to take it out of the intent. 

The reason suggested is that the revenue cutters apper- 
tain to the Treasury Department, and it is not to be supposed 
that the head of another Department is to supervise their 
work. 

But the like might be said of the collectors of customs, 
officers of the Light-House Board and Coast and Geodetic 
Survey; yet the act creating your Department subjects them 
to your direction. 

But is it correct to assume that the revenue cutters apper- 
tain to the Treasury Department exclusively ? 

They are‘subject to your direction in the matter of seal 
protection. 

Undoubtedly their chief duty concerns the safety of the 
customs, and the law accordingly declares that their othcers 
shall be ‘‘deemed officers of the customs:” but these are 
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appointed by the President, and the President is authorized 
to *‘cause to be maintained so many of the revenue cutters 
as may be necessary for the protection of the revenue.” 
He is authorized, whenever he sees fit, to cause them to 
cooperate with the Navy, ‘during which time they shall he 
under the direction of the Secretary of the Navy, and the 
expenses thereof shall be defrayed by the Navy Depart- 
ment.”’ 

Section 5318 of the Revised Statutes provides: 

‘**In the execution of laws providing for the collection of 
duties on imports and tonnage, the President, in addition 
to the revenue cutters in service, may employ: in aid thereof 
such other suitable vessels as may, in his judgment, be 
required.” 

The object for which the President is to ‘cause them to 
be maintained” is *‘for the better securing of import and 
tonnage duties.” 

Section 10 above quoted turns over to you all the powers 
and duties of the Secretary of the Treasury conferred or 
imposed ‘‘ by acts of Congress relating to tonnage tax.” 

For these reasons, I am of opinion that the making of’ 
rules and regulations under the act of May 19, 1896, and 
their enforcement by revenue cutters is ‘* business within 
the jurisdiction” of your Department, and that, when 
revenue vessels are detailed for the purpose, they will be 
subject to your direction and control in all matters relating 
to such business. 

Respectfully, 
. W. A. DAY, 
Acting Attorney-General. 
The SECRETARY OF COMMERCE AND Labor. 
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CONTRACT—IMPLIED WARRANTY IN SPECIFICATIONS. 


In the specifications upon which certain contracts were made for the 
construction of a sea wall, ete., at Annapolis, Md., information was 
given as the result of test borings by the Government engineer oflicers, 
and a notation was placed upon the protile of the borings that the 
drawing was made to give to the bidder ‘‘a graphic illustration of the 
conditions which it is believed will be found in doing the work;”’ 
* * * that ‘‘the conditions existing between and around the bor- 
ings can not, therefore, be definitely known, and the architect. or 
owner is not to be held responsible forthe accuracy of the profile lines 
and levels of the various materials thereon shown; * * * and 
that ‘‘if the bidder wishes, he may make such further borings as he 
may desire.’”’ Held, That no warranty or guaranty was given by the 
Government that the conditions represented therein existed, and that 
the drawings and phraseology of the notation are not expressive of 
any such contract. 

DEPARTMENT OF JUSTICE, 
August 5, 1903. 
Str: I beg leave to acknowledge the receipt of your com. 
munication of June 2, 1903, relative to certain claims made by 
persons having two contracts for the construction of a sea 

wall and power house at the Naval Academy, Annapolis, Md. 
The contractors agreed, at their own risk and expense, 

to furnish all necessary material and labor, and construct, 

erect, and finish, in conformity with and as required by the 
drawings and plans and specifications furnished, the erec- 
tions mentioned, upon such site as might be designated, and 
to deliver the same complete in all respects, as required by 
said drawings, plans, and specifications. They further 
agreed that the work required under the contracts should 
conform, in all respects, to and with the drawings, plans, 
and specifications, which should be taken as forming a part 
of the contracts, with the like operation and effect as if the 
same were incorporated therein; and no omission in the 
drawings, plans, or specifications of any detail, object, or 
provision necessary to carry the contracts into complete and 
full effect should operate to the disadvantave of the United 

States, but the same should be satisfactorily supplied, per- 

formed, and observed by the contractors, and all claims for 

extra compensation by reason of, or for, or on account of, 
such extra performance, were expressly waived. These 
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agreements, although expressed in a printed form, were 
carefully framed and intended to govern in the execution 
and delivery of the contemplated work. ‘ 
Proposals for the work under each contract were invited, 
and instructions issued for bidders. Full and complete 
specifications for materials to be furnished and labor to be 
performed were also published. The instructions to bid- 
ders required that each proposal should be accompanied by 
_ evidence of the fact that the bidder was practically engaged 
in performing work of the kind required, and that he had 
performed, acceptably, work of like character; and further, 
that before making his proposal each bidder should carefully 
examine the drawings, plans, and the entire contents of, in 
the one contract, Circular A, in the other, Circular B, both 
substantially the same, prepared for the work; also the site 


of the proposed work at the Naval Academy, Annapolis, | 


Md., so as to make himself thoroughly familiar with all the 
requirements. Circular A and Circular B are the circulars 
containing the instructions and specifications. 

Prior to the invitation for proposals and the publication 
of the specifications, the Government engineer officers made 
some tentative examinations at the site. In this connection 
they employed persons engaged in the special business to 
make a series of test borings in the soil. The specitications 
give this information derived from these borings: ‘‘ Test 
borings have been made by the owner at points indicated 
(at intervals of one hundred (100) feet). These are on exhi- 
bition at the local office of the architect and at his New York 
City office.” A protile of these borings was made by the 
architect, exhibited, and afterwards a copy given to the 
contractors. But before this exhibition, a notation was 
placed upon the ‘‘ profile of borings,” as follows: 

‘This drawing Is made to assist the bidder in estimating 
upon the work, to give hima graphic illustration of the con- 
ditions it is believed will be found in doing the work. It is 
based upon the hydrographic survey, drawing 2570, and 
upon the borings during June and July, 1898. The borings 
were made about one hundred feet apart. The conditions 
existing between and around the borings can not, therefore, 
he definitely known, and the architect or owner is not to be 
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held responsible for the accuracy of the profile lines and 
levels of the various materials hereon shown. The bidder 
is referred to the samples of the borings at the architect’s 
New York City office or at the United States Naval Acad- 
emy. If the bidder wishes, he may make such further bor- 
ings as he may desire.” 

The questions presented to me depend upon the construc- 
tion to be placed upon the clauses of the specifications 
above cited, taken in connection with the ‘‘ profile of bor- 
ings” and the notation thereon. The contracts require the 
construction of the sea wall and pier for the power house 
and their delivery full and complete. They provide that 
the erections shall be placed upon such site as may be des- 
ignated by the Superintendent of the Naval Academy. The 
designation of the site was simply of the place where the 
wall and pier should be built, and has no possible connec- 
tion with the character of the soil or its preparedness for 
the purposes desired. 

But the broad claim is presented by the contractor that 
the reference in the specifications, which are of course a 
part of the contracts, to the test borings, constituted a war- 
ranty by the Government that the soil was not only of the 
character shown in the borings, butat the depths of those 
borings of sufficient bearing strata to support a foundation 
for the structures required. 

It was of primary importance that the contractors should 
know the character of the soil upon which these superstruc- 
tures were to be built at the designated site. The specitica- 
tions provided for piling and filling and excavation; and to 
muke an intelligent bid, the length of the piles and the 
amount of labor required for filling and excavation to make 
a secure wall had to be determined. All bidders were ex- 
cluded who were not experienced in performing the kind 
of work to be done. They were required to examine the - 
drawings, the plans, and the site of the proposed work. 
All the information which the Government officers possessed 
was given tothem. In taking these borings, it is not to be 
doubted the engineers were exercising that care and pre- 
caution which was their professional duty and had in view 
what was likely to be found as a support for pile founda- 


36 Contract—Implied Warranty in Specifications. 


tions. In preparing the specifications they referred to the 
borings by way of information. There can be no suspicion 
of deceit or concealment. The specifications could have 
been silent as to the borings. There is nothing connected 
with the taking or exhibition of them to indicate an induce- 
ment to bidders. On the contrary, the necessity and pro- 
priety of the memorandum on the profile must have been 
suggested by a doubt as to the borings disclosing satisfac- 
tory foundations. Therefore, the officer furnishing the 
samples and profile indorsed upon the latter the prudent 
and cautionary statement. It 1s not proper to call this a 
disclaimer, because it was made, not after the work had 
been partially performed and the difficulties encountered, 
but before even the bids were made, and asa part of the 
drawings and specifications adopted in the contract. The 
Department may have supposed sutticient data were ob- 
tained to indicate a sure foundation; but, at the very best, 
this was but an opinion, and the facts upon which the opin- 
ion was based were fully disclosed. When this information 
was furnished to these contractors the Government officers 
did not even warrant the correctness of the borings, but 
stated that the conditions existing between and around the 
borings could not be detinitely known, and the architect or 
owner was not to be held responsible for the accuracy of 
the profile lines and levels of the various materials on the 
protile shown. 

In view of these facts, answering your question, ‘‘whether 
or not, under all the circumstances of the case, the exhibit- 
ing by the (this) Department of the above-mentioned pro- 
file drawing, with the note thereon referred, was, in effect, 
aguarantee that the conditions represented thereby existed,” 
Tam of opinion that no warranty or guarantee of such con- 
ditions was given by the Government. The drawing and 
phraseology of the notation are not expressive of any such 
contract. This being so, it Is not necessary to answer your 
further Inquiries. 

Very respectfully, 
W. A. DAY, 
Acting Attorney-General. 
The SECRETARY OF THE Navy. 
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ACTS RELATING TO ANCHORAGE AND ANCHORAGE 
GROUNDS. 

Matters arising under the acts of May 16, 1888 (25 Stat., 151), February 
6, 1893 (27 Stat., 431), March 6, 1896 (29 Stat., 54), and June 6, 1900 
(31 Stat., 682), relating to anchorage and anchorage grounds, have 
been transferred by the act of February 14, 1903 (32 Stat., 825), from 
the Treasury Department to the Department of Commerce and Labor. 


DEPARTMENT OF JUSTICE, 
Auqust 12, 190. 

Srr: In response to your request for an opinion upon the 
question whether the business under certain acts of Con- 
gress, hereinafter mentioned, relating to anchorage and 
anchorage grounds, has been transferred from the Treasury 
Department to the Department of Commerce and Labor, I 
have to say: 

The powers and duties of the Secretary of the Treasury, 
imposed or conferred ‘* by acts of Congress relating to mer- 
chant vessels or yachts, their * * * movements and 
transportation of their cargoes and passengers, owners, 
* * * the remission or refund of fines, penalties, for- 
feitures, and exactions or charges for violating any provi- 
sion of law relating to vessels and seamen,” have been 
transferred to the Secretary of Commerce and Labor. 

If the rule of construction that general words accompa- 
nying specific words relate to similar things is applicable, 
the general phrase ‘‘ acts of Congress relating to merchant 
vessels or yachts” would seem to include acts relating to 
specific matters, as to which it is at least doubtful whether 
they are not among the specified things. Either that rule 
is applicable or a still broader meaning is to be given to the 
phrase. 

The word ‘‘movements” would seem, at first reading, to 
concern movements of cargoes and passengers; but it is in 
the plural, followed by the singular word ** transportation,” 
and this raisesa doubt. This part of section 10 was adopted ° 
in conference. The report of the House conferees, as 
printed in the Congressional Record, gives a comma after 
the word “*movements,” and the House Journal and joint 
conference report contains the same misprint, and no question 
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seems to have been raised about this. With a comma, the 
word would certainly refer to vessels, and it may well refer 
to them without the comma. 

Upon turning to the acts of Congress relating to ‘‘move- 
ments” of vessels, we find that they sometimes expressly use 
the word ‘‘movements” or ‘‘movement” of vessels. We 
do not find the word expressly used in acts relating to car- 
goes or passengers. A long note to the second supplement 
to the Revised Statutes says: ‘‘The statutes governing the 
movements of public and private vessels are as follows.” 

The word seems more appropriate as applied to vessels 
than as applied to passengers and cargoes, especially pas- 
sengers. 

Anchorage and anchorage grounds are matters relating to 
the movements of vessels. They are matters relating to 
navigation, and in an opinion concerning regattas, the prin- 
ciple is laid down that a matter relating to navigation should, 
in case of doubt, be regarded as transferred to the Depart- 
ment of Commerce and Labor. 

One of the acts in question (that of March 6, 1896) is 
entitled ‘‘ An act relating to the anchorage and movements 
of vessels in St. Marys River.” It authorizes the Secretary 
of the Treasury to adopt suitable rules governing the move- 
ments and anchorage of vessels and rafts in the St. Marys 
River, and to detail one or more revenue cutters to enforce 
them. It authorizes the officers of the detailed revenue cut- 
ters to use force to remove from channels or stop any ves- 
sels found violating the rules. A penalty of $200 and for- 
feiture of vessel and cargo are prescribed by the act, and it 
is provided that the Secretary of the Treasury may remit 
said fine or release said vessel on such terms as he may 
prescribe. 

This seems to be an act relating to ‘‘ merchant vessels or 
yachts;” one relating to their ‘*movements” and to ‘‘ the 
remission or refund of fines, penalties, forfeitures, and 
exactions or charges incurred for violating any provision of 
law relating to vessels or seamen.” 

The act of February 6, 1893, is ‘‘An act relating to the 
anchorage and morement of vessels in the port of Chicago.” 
It directs the Secretary of the Treasury todetine and establish 
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an anchorage ground for vessels; to adopt suitable rules in 
relation thereto, and to take all necessary measures for the 
proper enforcement of such rules and regulations. It pre- 
scribes a penalty of $100 for violation of such rules, and pro- 
vides that the vessel may be holden for the payment of such 
penalty and may be seized summarily. He is wuthorized to 
prescribe rules governing the use of marked inshore chan- 
nels in front of the city of Chicago. The word movement 
is not used in the body of the act. 

It will be observed that ‘‘ movements” and anchorage are 
treated of by Congress in these two acts as closely related 
subjects, if not identical. 

It can not well be supposed that the business under the act 
of March 6, 1896, is transferred to the Secretary of Com- 
merce and Labor and not the business of a practically iden- 
tical kind treated of in the act of February 6, 1893. 

The act of May 16, 1888, is entitled ‘‘ An act relating to 
the anchorage of vessels in the port of New York.” It is 
almost in the same terms as the act of February 6, 1893, and 
provides for the establishment of anchorage grounds in the 
harbor of New York and in the Hudson and East rivers. 

The act of June 6, 1900, relates to anchorage of vessels in 
the Kennebec River, at or near Bath, Me., and is almost a 
literal copy of the act of May 16, 1888. 

These acts constitute a series, all treating of the anchor- 
aye of vessels, and it is improbable that the series is intended 
to be divided between two departments. 

For these reasons, 1 am of opinion that your question 
should be answered in the affirmative. 

Respectfully, 
W. A. DAY, 
Acting Attorney-General. 
The SECRETARY OF COMMERCE AND Labor. 
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HOURS OF LABOR IN EXECUTIVE DEPARTMENTS. 


‘* Every Saturday after 12 0’clock noon”’ is a holiday for all purposes 
within the District of Columbia, and is therefore one of the ‘days 
declared public holidays by law” within the meaning of the statutes 
regulating the number of hours of labor which must be required of all 
clerks and employees in the Executive Departments. Consequently, 
heads of Departments are not obliged to require labor of such clerks, 
etc., after the hour of noon on Saturdays. 

Heads of Departments must require at least seven hours’ labor of all their 
clerks and other employees every day in the year except Sundays and 
days declared to be holidays by section 1389 of the Code of the District 
of Columbia, and during authorized leave; and, if the publie service 
requires it, the hours of labor may be extended by special order and 
may include holidays as well as ordinary days. 


DEPARTMENT OF JUSTICE, 
August Ld, 190.3. 


Str: I have the honor to reply to your communication of 
July 20, 1903, wherein you ask for an expression of my 
opinion in respect to the operation of the statutes regu- 
lating hours of labor by clerks and other employees in the 
Department of War, at Washington. 

The first and only enactment by Congress on this subject 
prior to the Revised Statutes, which a diligent search has 
revealed, is contained in an act of July $, 1586 (5 Stat., 
112), entitled, ‘‘An act to reorganize the General Land 
Oftice,” and reads as follows: 

Sree. 12. lad be ct further enacted, That from the first 
day of the month of October, until the first day of the 
month of April, in each and every year, the General Land 
Office and all the bureaus and offices therein, as well as all 
those in the Departments of the Treasury, War, Navy, 
State, and General Post Office, shall be open for the trans- 
action of the public business at least eight hours in each and 
every day, except Sundays and the twenty-fifth day of 
December; and from the first day of April, until the first 
day of October, in each year, all the aforesaid offices and 
bureaus shall be kept open for the transaction of the public 
business at least ten hours in each and every day, except 
Sundays and the fourth day of July. 

The Revised Statutes of 1873 provide: 

‘Sec. 162. From the first day of Oetober until the first 


The Seerctary of War. 41 


day of April, in each year, all the bureaus and offices in the 
State, War, Treasury, Navy, and Post-Ofice Departments, 
and in the General Land Office, shall be open for the trans- 
action of the public business at least eight hours in each 
day; and from the first day of April until the first day of 
October, in each year, at least ten hours in each day; except 
Sundays and days declared public holidays by law.” 

Since the Revised Statutes the following general provi- 
sions, contained in the acts referred to, and regulating the 
hours of labor in the Executive Departments, have been 
enacted: 

Act of June 20, 1874, section 1 (18 Stat., 109): 

‘*That it shall be the duty of the heads of the several 
Executive Departments, and of the heads of the respective 
bureaus therein, in the interests of the public service, to 
require of all clerks of class one and above, and of chiefs of 
divisions, such hours of labor as may be deemed necessary 
for the proper dispatch of the public business, not exceed- 
ing, however, the time for which said Departments are 
by law required to be open for business, any usage to the 
contrary notwithstanding.” 

Act of March 3, 1883 (22 Stat., 563): 

** Src. 4. That hereafter it shall be the duty of the heads 
of the several Executive Departments, in the interest of 
the public service, to require of all clerks and other em- 
ployees, of whatever grade or class, in their respective 
departments, not less than seven hours of labor each day, 
except Sundays and days declared public holidays by law 
or Executive order: Provided, That the heads of the 
Departments may by special order, stating the reason, 
further ertend or limcet the hours of service of any clerk or 
employee in their Departments respectively, but in case of 
an extension it shall be without additional compensation, 
and all absence from the Departments on the part of said 
clerks or other employees, in excess of such leave of | 
absence as may be granted by the heads thereof, which 
shall not exceed thirty days in any one year, except in case 
of sickness, shall be without pay.” 

Act of March 3, 1893 (27 Stat., 715): 

‘Sec. 5. That on and after July first, eighteen hundred 
and ninety-three, it shall be the duty of the heads of the 
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several Executive Departments, in the interest of the 
public service, to require of all clerks and other em- 
ployees, of whatever grade or class, in their respective 
Departments, not less than seven hours of labor each day, 
except Sundays and days declared public holidays by law 
or Executive order: /’rovided, That the heads of the 
Departments may, by special order, stating the reason, 
further extend or /2mzt the hours of service of any clerk or 
employee in their Departments respectively; but in case 
of an extension, it shall be without additional compensa- 
tion; * * *.” 

Act of March 15, 1898 (30 Stat., 316): _ | 

‘Sec. 7. That section five of the act making appropria- 
tions for the legislative, executive, and judicial expenses, 
approved March third, eighteen hundred and ninety-three, 
is hereby amended to read as follows: 

‘* Hereafter it shall be the duty of the heads of the several 
Executive Departments, in the interest of the public serv- 
ice, to requzre of al/ clerks and other employees of whatever 
grade or class, in their respective Departments, not /ess than 
seven hours of labor each day, except Sundays and days 
declared public holidays by law or Executive order; 

** Provided, That the heads of the Departments may, by 
special order, stating the reason, further ertend the hours 
of any clerk or employee in their Departments, respectively, 
but in case of an extension it shall be without additional 
compensation; * * *.” 

The result of the foregoing legislation, taken in connec- 
tion with his general authority to direct and control the 
Department of which he is the head, is to make it the posi- 
tive duty of the Secretary of War to require of all clerks 
and other employes in his Department, that they labor for 
the Government at least seven hours during every day of 
the year, except on Sundays and days declared public holi- 
days and during such annual and sick leave as is authorized. 
He has no power to limit the hours of daily labor to less 
than seven, save on the excepted days; but he has full 
power, and it is his duty whenever in his opinion the inter- 
ests of the public service demands such action, ‘* by special 
order stating the reason,” to extend the hours on days not 
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excepted, and require labor on days declared holidays by 
law during such hours as may be designated, unless to per- 
form ordinary labor on any such holiday would be unlawful, 
or the Department by positive provision of law is directed 
to be closed at such time. 

Nosection in which any days are ‘‘ declared public holidays 
by law,” or by which any specific annual public holiday is 
recognized or created, is contained in the Revised Statutes, 
nor has the Congress at any time by a general law, or one 
relating specially to the Executive Departments, provided 
for such holidays. Unless ‘‘ days declared public holidays 
by law” as used in the legislation concerning hours of labor, - 
above set out, refers to such days so designated by some law 
applicable solely to the District of Columbia, there are not 
now and have not been since the Revised Statutes were 
adopted, any annual public holidays declared by law on 
which the Departments could properly be closed. 

The act of Congress passed June 28, 1870 (16 Stat., 16s), 
carried into the Revised Statutes of 1873 for the District of 
Columbia as section 993, made the first day of January, the 
twenty-fifth day of December, the fourth day of July, and 
Thanksgiving Day, holidays within the District. Subse- 
quent acts, applicable in terms to the District only, made 
the 22d of February (act of January 31, 1879; 20 Stat., 
277), Inauguration Day (act of June 18, 1888; 25 Stat., 185), 
Decoration Day (act of August 1, 1888; 25 Stat., 353), and 
Labor Day (act of June 28, 1894; 28 Stat., 96) holidays 
therein. | 

I am advised that for many years—probably at all times 
subsequent to the passage of the above-mentioned several 
acts creating the same—it has been customary to close the 
Executive Departments of the Government at Washington 
on all holidays specified and declared to be such by District 
laws, and for officers and employees to observe them accord- 
ingly. This practice must have been known to the Congress, 
and it must also have known that these days were declared 
public holidays only by laws applicable in terms to the Dis- 
trict. I conclude, therefore, the Congress intended by the 
words ‘‘ days declared public holidays by law,” as the same 
are used in section 162, Revised Statutes, and the subse- 
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quent legislation above specified, to designate all days made 
holidays by any law in effect within the District of Colum- 
bia, whether general or special, and whensoever passed. 

March 3, 1901, the Congress enacted a Code of Laws for 
the District of Columbia. In chapter 46 thereof, relating 
generally to negotiable instruments, section 1389, is the 
provision following, which is the only one therein purport- 
ing to create a holiday for any purpose (31 Stat., 1405): 

‘*The following days in each year, namely, the first day 
of January, commonly called New Year’s Day; the twenty- 
second day of February, known as Washington’s Birthday; 
‘the Fourth of July; the thirtieth day of May, commonly 
called Decoration Day; the first Monday in September, 
known as Labor’s Holiday; the twenty-fifth day of Decem- 
ber, commonly called Christmas Day; every Saturday, after 
twelve o’clock noon; any day appointed or recommended by 
the President of the United States as a day of public fasting 
or thanksgiving, and the day of the inauguration of the 
President, in every fourth year, shall be holidays in the 
District within the meaning of this section.” 

Section 1636 of said Code, with certain exceptions not 
affecting the question before us, repealed: 

‘All acts and parts of acts of the genera] assembly of the 
State of Maryland general and permanent in their nature, 
all like acts and parts of acts of the legislative assembly of 
the District of Columbia, and all like acts and parts of acts 
of Congress applying solely to the District or Columbia 
in force in said District on the day of the passage of this 
act, * * *,” 

By the act of June 30,1902 (82 Stat., 548), which seems 
to have been carefully drawn for the purpose of harmonizing 
and correcting the District Code, that part of section 1389, 
above quoted, was amended by striking out the words 
“within the meaning of this section,” and inserting in lieu 
thereof the words ‘for all purposes.” 

This action of Congress appears to have been deliberately 
taken, with the special intent of making the days specitied 
holidays within the District for all purposes, and to correct 
the former legislation under which, probably, no public 
holiday remained, except for matters pertaining to negotiable 
instruments. 
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J am of opinion that under the Code of the District, as 
amended, “‘every Saturday after twelve o’clock noon” is a 
holiday therein for all purposes, to the same extent and upon 
the same footing as Christmas Day, July 4th, ete. There is 
no law making it illegal to labor or to carry on ordinary 
business affairs on those holidays created by the District 
Code, neither is there anything in the legislation by Congress 
absolutely requiring that the Executive Departments of the 
Government be closed and the clerks and other employees 
therein be released from work on such days. 

Wherefore, I have the honor to advise you— 

1. That ‘‘every Saturday after twelve o'clock noon” isa 
holiday for all purposes within the District of Columbia, 
and is, therefore, one of the ‘‘days declared public holidays 
by law” within the meaning of the statutes regulating the 
number of hours of labor which it is your duty to require 
of all clerks and other emplovees of your department. You 
are, consequently, not obliged to require Jabor by such 
parties after the hour of noon on Saturdays. 

2. Under the law as it now stands, you must require at 
least seven hours’ labor of all clerks and other employees in 
your Department every day in the year, except on Sundays 
and those days declared to be holidays by section 1389 of 
the Code of the District of Columbia, and during authorized 
leave. It is also clear that you have the right, and if in 
your judgment the interest of the public service demands 
such action, it is your duty, by special order stating the 
reason, to extend the hours of labor on ordinary days as 
you may think proper, and to require of clerks and employees 
in your Department that they work on any or all holidays 
now established by law during the hours you may designate 
in such an order. 

Respectfully, 
J.C. MCREYNOLDS, 
Acting Attorney-General. 
The SEcRETaRY OF War. 
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PRESIDENT—ACCEPTANCE OF PRESENTS. 


In view of section 1764, Revised Statutes, the President can not properly 
accept presents from persons in the public service. 


DEPARTMENT OF JUSTICE, 
August 15, 1903. 
Str: I have the honor to reply to your request for an 
opinion on the question whether you can lawfully accept 
presents from persons in the public service, presented by the 
letter of your Acting Secretary, Mr. B. G. Barnes, on the 
Ist instant. 
Section 1784 of the Revised Statutes, whose original was 
the act of February 1, 1870 (16 Stat., 63), entitled ‘‘An act 
to protect officials in Government employ,” provides: 


‘*Srec. 1784. No officer, clerk, or employe in the United 
States Government employ shall at any time solicit contri- 
butions from other officers, clerks, or employes in the 
Government service for a gift or present to those in a 
superior official position; nor shall any such officials or 
clerical superiors receive any gift or present offered or pre- 
sented to them as a contribution from persons in Govern- 
ment employ receiving a less salary than themselves; nov 
shall any officer or clerk make any donation as a gift or 
present to any official superior. Every person who violates 
this section shall be summarily discharged from the Govern- 
ment employ.” 


The President is, of course, the ‘‘ official superior” of all 
persons in the Executive service of the Government, and 
therefore would seem to be included within the compre- 
hensive designation ‘‘any official superior” in the italicized 
clause. 

It may be suggested, however, that, in view of the penalty 
clause, which subjects every person who violates it to sum- 
mary discharge from Governmentemploy, the statute was not 
intended to apply tothe President. This consideration might, 
perhaps, be entitled to some weight in construing the second 
clause, which forbids * any such officials or clerical superiors” 
from receiving any gift or present offered or presented to 
them as a contribution from persons in Government employ 
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receiving a less salary than themselves; although the fact 
that the penalty clause could not be enforced, for constitu- 
tional reasons, if the President violated that provision, would 
not necessarily prove its inapplicability to him. It is entirely 
within the range of probability that the prohibition was in- 
tended toapply, even though the penalty could not beenforced 
in such a case. 

But as to the clause in question, no such argument can be 
made. That clause, it will be observed, merely prohibits 
the making of any donation as a gift or present to any offi- 
clal superior by any officer or clerk, and, unlike the second 
clause, says nothing as to the recezpt of the same. Hence, 
according to the rule strictzssimz juris, which applies to the 
construction of all penal statutes, the receipt of such a dona- 
tion by ‘‘any official superior” would appear not to be within 
the scope of the statute, and the donor alone would be sub- 
ject to the penalty. Of course, under such circumstances, 
an official superior could not properly accept the donation. 

The reasons which it is to be inferred prompted the clause 
in question are as applicable in the case of gifts to the Presi- 
dent as to any other “‘ official superior;” perhaps more so. 
Of course, it is not to be supposed that Congress believed 
that all such gifts or presents were made with questionable 
motives. Nevertheless, it appears to have been its opinion 
that the good of the public service would be promoted by 
entirely prohibiting all such donations. 

It may be observed that the constitutionality of section 
1784 would seem to be affirmed by the opinion of the 
Supreme Court in Zz parte Curtis (106 U. S., 371). 

Respectfully, 
J.C. McREYNOLDS, 
Acting Atturney- General. 
The PRESIDENT. 
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RETURNING CHINESE LABORER. 


The ‘‘ additional period’’ of one year provided by Article IT of the con- 
vention of December 8, 1894, between the United States and China 
(28 Stat., 1210) bevond the period in which a registered Chinese laborer 
is required to return to this country, is only for such time as the disa- 
bility therein mentioned continues, the extreme limit of such extension 
under any circumstances being one year. 


DEPARTMENT OF JUSTICE, 
Angst 19, 1903. 

Str: I have the honor to acknowledge the receipt of your 
communication of August 6, 1903, wherein you ask to he 
advised whether the extension of time provided for in Article 
II, of the convention of December 8, 1894, between the 
United States and the Emperor of China, is for an addi- 
tional year beyond the one in which the registered laborer 
Ix required to return, or whether it is only for such time as 
the disability continues, with the extreme limit of one year 
under any circumstances, 

Article II, of said convention, is as follows: 

‘The preceding article shall not apply to the return to 
the United States of any registered Chinese laborer who has 
a lawful wife, child, or parent in the United States, or prop- 
erty therein of the value of $1,000, or debts of like amount 
due him and pending settlement. Nevertheless every such 
Chinese Jaborer shall, before leaving the United States, 
deposit, as a condition of his return, with the collector of 
customs of the district from which he departs, a full deserip- 
tion In writing of his family, or property, or debts, as afore- 
sald, and shall be furnished by said collector with such 
certificate of his right to return under this treaty as the 
laws of the United States may now or hereafter prescribe 
and not inconsistent with the provisions of this treaty; and 
should the written description aforesaid be proved to be 
false, the right of return thereunder, or of continued resi- 
dence after return, shall in each case be forfeited. And 
such right of return to the United States shall be exercised 
within one vear from the date of leaving the United States; 
but such right of return to the United States may be 
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extended for an additional period, not to exceed one year, 
In cases where, by reason of sickness or other cause of dis- 
ability beyond his control, such Chinese laborer shall be 
rendered unable sooner to return, which facts shall be fully 
reported to the Chinese consul at the port of departure, and 
by him certified to the satisfaction of the collector of the 
port at which such Chinese subject shall land in the United 
States. And no such Chinese laborer shall be permitted to 
enter the United States by land or sea without producing to 
the proper officer of the customs the return certificate herein 
required.” 

I am of opinion that the true purpose and intent of Arti- 
cle II, above quoted, is to require every registered Chinese 
laborer who departs from the United States to exercise the 
right of return thereto within one year from the date of 
leaving, unless prevented from so doing by some disability 
beyond his control; and that in case such a disability should 
render him unable to return within twelve months, then he 
must return during the following year as soon as the re- 
moval of the disability will permit. The ‘‘ additional period” 
during which the right to return may be extended was in- 
tended to cover only such time as was necessary for a return 
after the termination of the disability. Unless a Chinese 
laborer returns as soon as he is able after removal of the disa- 
bility which caused delay beyond twelve months, his right 
so to do no longer exists. 


Respectfully, - 
J. C. MCREYNOLDS, 


slcting Attorney-General. 
The SECRETARY OF COMMERCE AND LABOR. 


BLANK CERTIFICATES OF REGISTRY OF VESSELS—SECRE- 
TARY OF COMMERCE AND LABOR. 


The duty imposed upon the Secretary of the Treasury by section 4158, 
Revised Statutes, of transmitting to collectors of customs blank forms 
of certificates of registry of vessels, was, by the act of February 14, 
1903 (32 Stat., 825), transferred to the Secretary of Commerce and 
Labor. 
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The question as to whether the expense of preparing such blank forms 
and furnishing them to collectors can be paid out of the appropriation 
for defraying the expenses for collecting the revenue from customs, is 
peculiarly one for the Comptroller of the Treasury to decide (23 Opin., 
468). 

DEPARTMENT OF JUSTICE, 
| August 20, 1903. 

Str: I have the honor to acknowledge the receipt of your 
communication of the 15th instant, in which you refer to 
section 4158 of the Revised Statutes, as amended by the act 
of July 5, 1884, concerning the transmission to collectors of 
blank certificates of registry of vessels and ask the follow- 
ing questions: 

‘First. Is it now the duty of the Secretary of Commerce 
and Labor to cause to be transmitted these blank forms of 
certificates of registry ? 

‘* Second. If so, can the expense of preparing such blank 
forms and furnishing them to the collectors of the several 
districts be paid out of the appropriation for defraying the 
expenses for collecting the revenue from customs?” 

The second question is peculiarly one for the Comptroller 
of the Treasury to decide. (23 Opin., 468.) 

As to the first question, I have to say: 

Section 4158, Revised Statutes, is as follows: 

‘*The Secretary of the Treasury shall cause to be trans- 
mitted, from time to time, to the collectors of the several 
districts, a sufficient number of forms of the certificates of 
registry, attested under the seal of the Treasury and the 
hand of the Register thereof, with proper blanks, to be 
filled by the collectors, respectively, by whom also the cer- 
tificates shall be signed and sealed, before they are issued; 
and where there is a naval officer at any port, they shall be 
countersigned by him; and where there is a surveyor, .but 
no naval officer, they shall be countersigned by him. A 
copy of such certificate issued shall be transmitted to the 
Register, who shall cause a record to be kept of the same.” 

The act of July 5, 1884 (23 Stat., 118), creating the 
Bureau of Navigation substituted the Commissioner of 
Navigation for the Register. 

The Bureau of Navigation and matters relating to naviga- 
tion generally have been transferred to your Department, 
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and. specifically, all duties of the Secretary of the Treasury 
imposed by acts of Congress relating to the reyisters of 
merchant vessels and yachts have been so transferred. 

One of the duties of the Secretary of the Treasury under 
an act relating to registers of vessels was the duty of trans- 
mitting to collectors the certificates referred to. I am of 
opinion that this duty has been transferred to you. 

Respectfully, 
J. C. MCREYNOLDS, 
Acting Attorney-General, 
The SECRETARY OF COMMERCE AND LaABor. 


JURISDICTION OF THE SECRETARY OF COMMERCE AND 
LABOR. 


The execution of the act of March 31, 1900 (31 Stat., 58), entitled “An 
act concerning the boarding of vessels,’? has been transferred by sec- 
tion 10 of the act of February 14, 1903 (32 Stat., 829), from the Secre- 
tary of the Treasury to the Secretary of Commerce and Labor. 


DEPARTMENT OF JUSTICE, 
August 29, 1902, 

Sir: I have your letter of the 20th instant asking my 
opinion upon the question whether the duties, power, 
authority, and jurisdiction of the Secretary of the Treas- 
ury, under the act of Congress of March 31, 1900, entitled 
‘* An act concerning the boarding of vessels,” have been 
transferred to you by the act creating your Department. 

Section 1 of the act provides: 

‘That the Secretary of the Treasury is hereby author- 
ized and directed to prescribe from time to time and enforce 
reculations governing the boarding of vessels arriving at 
the seaports of the United States, before such vessels have 
been properly inspected and placed in security, and for that 
purpose to employ any of the officers of that Department.” 

The third section provides that this act shall be construed 
as supplementary to section 9 of chapter 374 of the statutes 
of 1882 (22 Stat., 189), entitled ‘* An act to regulate the car- 
riage of passengers at sea,” and section 4606 of the Revised 
Statutes. 
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Section 10 of the act creating your Department prescribes 
that— 

‘‘All duties, power, authority and jurisdiction * * * 
now imposed or conferred upon the Secretary of the Treas- 
ury by acts of Congress relating to merchant vessels or 
yachts, their * * * entry * * * transportation of 
their cargoes and passengers, * * * officers, seamen, 
passengers, * * * shall be and hereby are transferred 
to and imposed and conferred upon the Secretary of Com- 
merce and Labor * * *.” 

Upon examining the laws as to which the act now in 
question is to be ‘‘construed as supplementary,” we find 
that one of them (section 4606, R. 8S.) makes any person 
boarding a vessel before her actual arrival and without per- 
mission of the master liable to certain penalties (Title LIII 
of the Revised Statutes, under the heading of ‘‘ Merchant 
Seamen”); that it was taken from section 62 of the act of 
June 7, 1872, entitled ‘‘An act to authorize the appoint- 
ment of shipping commissioners by the several circuit courts 
of the United States, to superintend the shipping and dis- 
charge of seamen engaged in merchant ships belonging to 
the United States, and for the further protection of seamen,” 
and that this particular section was designed, in part at 
least, to prevent runners of sailors’ boarding houses and 
other persons from coming on board incoming vessels to 
entice the sailors. This has been held in United States v. 
Sullivan, 43 Fed. Rep., 602, 604. 

The other act to which we are referred for the construc- 
tion of the present one is ‘‘An act to regulate the carriage 
of passengers by sea,” and relates only to vessels carrying 
‘‘emigrant passengers or passengers other than cabin pas- 
sengers.” Section 9 of that act forbids the master of such 
a vessel, under penalty of a fine, to permit anyone to board 
or leave his vessel, except certain designated persons, until 
the vessel has been taken charge of by an officer of the cus- 
toms, and afterwards without leave of such officer until the 
passengers have been duly landed; and section 11 provides: 

“That the collector of customs of the collection district 
within which, or the surveyor of the port at which, any 
such steamship or other vessel arrives, shall direct an 
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inspector or other officer of the customs to make an exami- 
nation of the vessel, and to admeasure the compartments or 
spaces occupied by the emigrant passengers, or passengers 
other than cabin passengers, during the voyage; and such 
measurement shall be made in the manner provided by law 
for measuring vessels for tonnage; and to compare the 
number of such passengers found on board with the list of 
such passengers furnished by the master to the customs 
officer; and the said inspector or other officer shall make a 
report to the aforesaid collector or surveyor, stating the 
port of departure, the time of sailing, the length of the voy- 
age, the ventilation, the number of such passengers on 
board the vessel, and their native country, respectively; 
the cubic quantity of each compartment or space and the 
number of berths and passengers in each space, the kind and 
quality of the food furnished tc such passengers on the voy- 
age; the number of deaths, and the age and sex of those 
who died during the voyage, and of what disease; and in 
case there was any unusual sickness or mortality during the 
voyage, to report whether the same was caused by any 
neglect or violation of the provisions of this act, or by the 
want of proper care against disease by the master or owners 
of the vessel; and the said reports shall be forwarded to the 
Secretary of the Treasury at such times and in such manner 
as he shall direct.” 

It is clear that the two laws, as to which the one under 
consideration is supplementary, concern in the one case 
‘*seamen” and in the other case ‘‘ passengers,” and that the 
act in question is intended to concern seamen and passengers. 

I am accordingly of the opinion that the business of exe- 
cuting the act of March 31, 1900, has been transferred to 
you by section 10, above quoted, of the act creating your 
Department. 

Respectfully, 
J. C. McREYNOLDS, 
Acting Attorney-General. 
The SECRETARY OF COMMERCE AND Labor. 
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PRESIDENT—EXPENSES INCIDENT TO PANAMA CANAL 


PROJECT. 


The President is authorized by section 5 of the Atlantic and Pacitic 
canal act of June 28, 1902 (32 Stat., 481, 483), to provide by proper 
order for carrying into effect certain recommendations of Admiral 
Walker, and direct the payment of expenses necessarily incurred in 
accomplishing the purposes of that act, to wit, the support of Major 
Black’s party on the Isthmus, the maintenance of an office in Wash- 
ington to supervise his work, receive his reports, preserve records, 
etc., of the old Isthmian Canal Commission, and the storage of certain 
machinery, boats, etc., at Greytown. 


DEPARTMENT OF JUSTICE, 
September 16, 1903. 

Str: Replying to your letter of September 2, relative to 
& certain proposed requisition for funds for expenses in- 
curred and to be incurred in connection with the Panama 
Canal project, E learn from documents submitted to me by 
Admiral Walker in person, that the President, by an order 
dated March 26, 1903, directed Admiral Walker and two 
other members of the Isthmian Canal Commission to per- 
form certain duties relative to the New Panama Canal 
Company's property, and to employ such assistants as 
might be found necessary. 

It appears to me clear that under the authority conferred 
upon the President by the Atlantic and Pacific canal act of 
June 28, 1902, section 5 (32 Stat., 481, 483), he may direct the 
payment of expenses necessarily incurred in carrying out 
the purposes of the order in question. 

It seems that bevond these immediate purposes, provid- 
ing for a working party in the field in the line of the Panama 
Canal, but as related to those purposes and to the general 
demands of the Isthmian Canal situation, it is deemed by 
the Admiral desirable and important to maintain, on as 
moderate a basis as possible, an office in Washington to 
supervise the work of Major Black upon the Isthmus, 
receive his reports, and incidentally preserve the records 
aml attend to the correspondence of the old Isthmian Canal 
Commission. 

I understand from the Admiral that, while the members 
of that Commission are receiving no compensation as such, 
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the Commission is still regarded as existing, and an office is 
maintained by it in Washington, the active personnel con- 
sisting of the Admiral himself and three assistants. It is 
suggested that this office might be continued by order of 
the President for the purposes above set forth, and the 
expenses of its maintenance defrayed out of the appropria- 
tion of $10,000,000 made by the act of June 28, 1902. 

It further appears that certain machinery, boats, ete., 
used by the Isthmian Canal Commission in its investigations 
under the act of March 3, 1899, are now stored in a ware- 
house at Greytown, Nicaragua. Admiral Walker asserts 
that this material will be of value in the construction of the 
canal by either route adopted, and asks that the payment of 
storage be made a charge upon the appropriation of 1902, 
above referred to. 

The items of expense intended to be covered by the requi- 
sition for $7,000 requested by Admiral Walker appear, then, 
to be, first, the support of Major Black’s party upon the 
Isthmus; second, the maintenance of an office in Wash- 
ington, and, third, the storage of certain machinery at 
Greytown. . 

On consideration of the policy and spirit of the canal act 
of 1902 and of the contingencies manifestly contemplated 
by Congress thereunder, as well as in view of the language 
of the first paragraph of section 5 thereof, I conclude that 
by proper order the President may, if he sees fit, provide 
for carrying out the recommendations of Admiral Walker, 
and that thereupon there will be no objection to vour sub- 
mitting to the President for his favorable consideration the 
requisition for $7,000 to which this correspondence relates. 

I would add that this conclusion relates wholly to the 
legality of the expenditures recommended, and that I do 
not undertake to express an opinion as to their necessity or 
advisability. 

Very respectfully 
yeep’ HENRY M. HOYT, 
Acting Attorney-General. 
The SECRETARY OF STATE. 
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SUPERVISING INSPECTORS OF STEAM VESSELS—DELEGA- 
TION OF AUTHORITY. 


The Board of Supervising Inspectors of Steam Vessels alone is authorized, 
under section 4405, Revised Statutes, to determine what shall consti- 
tute ‘‘a full complement of licensed officers and full crew,’’ of steamers 
carrying passengers, before leaving port, as required by section 4463, 
Revised Statutes. This duty can not be delegated to the local inspect- 
ors of hulls and boilers. | 


DEPARTMENT OF JUSTICE, 
September 17, 1903. 

Srr: Your letter of July 28, 1903, presents the following 
case: : 

A penalty of $500 was imposed on the tugboat Piedmont, 
under section 4499, Revised Statutes, for being navigated - 
with but one engineer, instead of two, as required by her 
certificate of inspection, issued by the local inspectors of 
hulls and boilers pursuant to section 4421, Revised Statutes. 

Section £463, Revised Statutes, provides: 

‘*No steamer carrying passengers shall depart from any 
port unless she shall have in her service a full complement 
of licensed officers and full crew, sufficient at all times to 
manage the vessel, including the proper number of watch. 
men.” 

The Predmont is a steamer licensed to carry passengers, 
and from time to time is so employed, though usually en- 
gagedintowing. Her certificate of inspection was in accord- 
ance with the form prescribed by the Board of Supervising 
Inspectors, with the approval of the Secretary of the Treas- 
ury, and contained the following provision: 

‘* The said vessel is required to carry the following com- 
plement of oflicers and crew: master, mate, —— 
puot, engineer, fireman, deck crew.” 

This portion of the certificate was tilled out by the local 
inspectors of hulls and boilers, who, as stated, required the 
Piedmont to carry two engineers. 

Application has been made to your Department for a re- 
mission of the fine imposed on various grounds; but my 
Opinion is requested simply upon the question,*‘ whether the 
requirement of two engineers on the 2edmont by the in- 
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spectors of hulls and boilers was the legal exercise of the 
discretion vested in them by the board of supervising in- 
spectors”—the applicants contending that the board of 
supervising inspectors alone were authorized to make such 
a requirement. 

Iam of opinion that the contention of applicants is cor- 
rect. The local inspectors of hulls and boilers (who to- 
gether constituted the board of local inspectors), though 
charged, among other things, with the duty of inspecting 
and approving ‘‘ the vessel and her eqguépment throughout” 
(secs. 4417-4421 Rev. Stat.), and authorized, as a board, to 
‘*license and classify the masters, chief mates, engineers, 
and pilots of all steam vessels” (sec. 4438), are given no 
authority to determine what shall constitute ‘‘a full comple- 
ment of licensed officers and full crew, sufficient at all times 
to manage the vessel, including the proper number of 
watchmen,” which section 4463 requires of every steamer 
carrying passengers before she shall leave port. In fact, 
the statutes do not specifically provide how or by whom 
that duty shall be performed; but the matter clearly comes 
within the province of the board of supervising inspectors, 
under section 4405 Rev. Stat., which, after directing them 
to meet annually in the city of Washington, D. C., provides: 

‘*The board shall establish all necessary regulations re- 
quired to carry out in the most effective manner the provi- 
sions of this Title (Title 52, Regulation of Steam Vessels) 
and such regulations, when approved by the Secretary of 
the Treasury, shall have the force of law.” 

This was the view of the circuit court for the eastern dis- 
trict of Michigan, in Flint v. Marine Ine. Co. (71 Fed. Rep., 
210-219), which said: 

‘*The duty imposed by section 4463 of carrying ‘a full 
crew, sufficient at all times to manage the vessel,’ is a pro- 
vision of Title 52, for which, by section 4405, the supervising 
inspectors may establish regulations, and their regulations, 
when approved by the Secretary of the Treasury, ‘have the 
force of law.’” 

But in prescribing a blank form to be filled out by the 
local inspectors, the board of supervising inspectors can not 
be said to have themselves exercised their authority to 
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determine the vessel’s complement of officers and crew. 
What they have done is, virtually, to delegate their authority 
in that respect to the local inspectors. But the authority to 
make regulations conferred upon them by section 4405, 
involving as it does the exercise of judgment and discretion, 
cannot, under a well-settled principle, be delegated. (Zhe 
California, 1 Sawy., 596, Fed. Cas. No. 2313; Story on 
Agency, sec. 13; 1 A. & E. Enc. Law, 2d ed., 973, 974). 
The maxim is, Delegata potestus non potest deleqari. Be- 
sides, it is only regulations made by the board of supervis- 
ing inspectors which, when approved by the Secretary of 
the Treasury, the statutes declare shall have the force of 
law. Regulations emanating from the local inspectors, 
therefore, if not expressly authorized by statute (which as 
we have seen is the present case), have no legal sanction. 
The fact that the board of supervising Inspectors meets 
but once a year, which Is suggested as a reason for the 
exercise of the power in question by the local inspectors, 
does not, in my opinion, offer any serious obstacle to the 
proper regulation of the subject by that board. It may, at 
any meeting, prescribe the rules by which the complement 
of officers and crew of the several classes of vessels shall be 
determined, leaving the application of the same, in each 
instance, to the local inspectors. This would Insure uni- 
formity of regulation on the subject—a desideratum which 
Congress may well be supposed to have had in view in vest- 
ing the authority to make regulations in the supervising 
board; whereas, under the present svstem, the require- 
ments may be as various as there are Inspection districts. 
Respectfully, 





HENRY M. HOYT, 
aleting Attorney-General. 
The SECRETARY OF COMMERCE AND LABOR. 
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G@UCAM—SPANISH LAW—CONDEMNATION OF PROPERTY. 


In June, 1900, the Military Governor of Guam undertook to condemn, 
by proceedings not in conformity with Spanish law, certain private 
property in that Island needed for public use; and subsequently, on 
the 23d of the same month, issued an order declaring abrogated, re- 
troactively from the 3d of that month, all Spanish law concerning the 
condemnation of property in that Island. On July 9, 1900, the owner 
of the property accepted the amount awarded and gave a receipt there- 
for. Held, That such proceedings and the acceptance of the award 
thereunder by the owner, vested the title to the property in the 
United States. 

The power of the Governor, under instructions dated January 12, 1899, 
was intended to be plenary, and he had authority to do what the 
exigencies of military goverment required. 


DEPARTMENT OF JUSTICE, 
September 22, 1903. 

Sir: In answer to your letter of the 14th instant refer- 
ring to previous correspondence and asking on behalf of 
yourself and the Secretary of the Treasury an expression 
of my opinion upon the question whether title to a certain 
building in Guam, now being used under your authority as 
a public building, is in the United States or not, I have to 
say: 

It appears that the building in question was in June and 
July, 1900, occupied by Lieut. William E. Safford, U. S. 
Navy, who had purchased it for himself. He was then, by 
appointment of Governor Leary, judge of the Court of 
First Instance and Registrar of Property. 

In the early part of the same June, the governor decided 
to condemn the property for public use, and took certain 
proceedings for that purpose which were not in conformity 
with the Spanish law concerning such proceedings. On 
June 22 the property was nominally taken possession of by 
the Government, and assigned to Lieutenant Safford as 
** quarters,” and he continued to occupy it. 

On July 9, Lieutenant Safford, who had some time in 
June objected to the proceedings as not in conformity with 
the Spanish law, and claimed that the appraisement of 
$1,229 Mexican, omitted some slight items of improvements, 
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accepted the sum of $1,351.90 Mexican, and gave the fol- 
lowing receipt: | 


‘‘AGana, Guam, July 9, 1900. 
“U7, 8. Navy Department to Wn. EL Safford, Dr. 


‘*For certain real estate which was condemned and ap- 
praised for (zovernment use, $1,351.90 Mexican. 
‘*Received payment, 
‘SW. E. SAFFORD. 
‘**United States gold value $639.45.” 


This sum of $1,351.90 Mexican was 10 per cent. more 
than the appraised value, which percentage was added in 
accordance with Spanish custom in case of persons dissatis- 
fied with condemnation appraisements. 

The protest or objection of Lieutenant Safford principally 
concerned the inadequacy of the appraised value, $1,229 
Mexican, and preceded the actual offer of $1,351.90 Mex- 
ican. There is nothing to show that his receipt for the 
$1,351.90 Mexican, given on July 9, by which the transac- 
tion was completed, was not freely given or that at that 
time he was dissatisfied. 

On June 23 the governor of the island had declared abro- 
gated, retroactively from June 3, all the Spanish laws con- 
cerning the condemnation of property. 

The governor himself had previously, after June 3, 
appointed the appraisers and directed the proceedings. 

The instructions to the governor, daved January 12, 1899, 
prior to the ratification of the treaty of peace with Spain, 
contained the following: 

‘Within the absolute domain of naval authority, which 
necessarily is and must remain supreme in the ceded terri- 
tory until the legislation of the United States shall other- 
wise provide, the municipal laws of the territory, in respect 
to private rights and property and the repression of crime, 
are to be considered as continuing in force, and to be admin- 
istered by the ordinary tribunals as far as practicable. The 
operations of civil and municipal government are to be per- 
formed by such officers as may accept the supremacy of the 
United States by taking the outh of allegiance, or by officers 
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chosen as far as may be practicable from the inhabitants of 
the island.” 

These instructions seem not to have been superseded in 
June and July, 1900. 

Their recognition of the continuance in force of the mu- 
nicipal laws of the territory was not intended as more than 
a recognition of what would have been presumed in the 
absence of instructions and can not be regarded as intended 
to deny the power of the governor to alter the laws. They 
were continued in force as to the inhabitants among them- 
selves, but not to control the governor; that is to say, the 
government itself. His power as a military governor was 
intended to be plenary. He had authority to do what the 
exigencies of military government required, and held the 
supreme legislative, executive, and judicial authority of the 
island. At that time, in that distant and little-known island, 
the President could not do otherwise than leave him a large 
discretion, and his acts should not be held void upon strictly” 
technical reasoning. 

The Constitution of the United States had not been ex- 
tended to Guam. 

In view of the governor’s situation and power, of the 
absence of the Constitution, of the fact that a formal ap- 
praisement of the property was made, with an additional 
allowance, and considering the receipt given by the owner 
at the consummation of the proceedings, which did not take 
place until after the order of June 23 abolishing the Spanish 
law concerning such proceedings, I am of the opinion that 
title should be regarded as passing to the United States and 
the payment of the money to the former owner as proper. 

Respectfully, 
W. A. DAY, 
aleting Attorney-General, 

The SECRETARY OF THE Navy. 
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IMPORTATION OF MEATS FROM GERMANY. 


The Secretary of Agriculture is not authorized under the act of March 3, 
1903 (32 Stat., 1157), to request the Secretary of the Treasury to refuse 
admission into the United States of certain meats and meat prepara- 
tions coming from Germany, because of the action of the German 
government in prohibiting the importation of similar goods intu that 
country. 

DEPARTMENT OF JUSTICE, 
October 2, 1903. 

Str: Your letter of the 17th ultimo presents a question 
as to your authority, under the act of March 3, 1903 (32 
Stat., 1157), to request the Secretary of the Treasury to 
refuse admission into the United States of certain meats and 
meat preparations coming from Germany, or any of the 
States thereof, in view of the action of the German Govern- 
ment in prohibiting the importation of such goods into 
Germany. 

The act of March 3, 1903, was an act making appropria- 
tions for the Agricultural Department for the fiscal year 
ending June 30, 1904. Under the head of ‘* Bureau of 
Chemistry” a certain sum was appropriated for the follow- 
ing, amony other purposes: 

‘To investigate the adulteration of foods, drugs, and 
liquors, when deemed by the Secretary of Agriculture advis- 
able; and the Secretary of Agriculture, whenever he has 
reason to behleve that articles are being imported from 
foreign countries which by reason of such adulteration are 
dangerous to the health of the people of the United States, 
or which are forbidden to be sold or restricted tn sale in the 
countries in which they are made or from which they are 
erported, or which shall be falsely labeled in any respect in 
regard to the place of manufacture of the contents of the 
package, shall make a request upon the Secretary of the 
Treasury for samples from original packages of such articles 
for Inspection and analysis; and the Secretary of the Treas- 
ury is hereby authorized to open such original packages and 
deliver specimens to the Secretary of Agriculture for the 
purpose mentioned, giving notice to the owner or consignee 
of such articles, who may be present and have the right to 
introduce testimony; and the Secretary of the Treasury 
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shall refuse delivery to the consignee of any such goods 
which the Secretary of Agriculture reports to him have 
been inspected and analyzed and found to be dangerous to 
health, or which are forbidden to be sold or restricted in sule 
in the countries in which they are made or from which they 
ar’ exported, or which shaii be faisely labeled in any respect 
in regard to the place of manufacture or the contents of the 
package.” 

On February 5, 1903, the Bundesrath (the German Fed- 
eral Council) approved a ‘‘ Meat: inspection customs ordi- 
nance,” which provided that the following among other 
kinds of meat could not be imported past the customs line: 

**Meat in hermetically sealed cans or similar vessels, 
sausages and other mixtures of chopped meat (Sec. 12, para- 
graph 1, of the law concerning the inspection of food animals 
and of meat of June 3, 1900, Reichs-Gesetzbl., p. 547;—and 
sec. 5, No. 1, of the regulations D issued by the Bundesrath 
concerning that law.)” 

Referring to the ordinance just quoted, you say: 

‘* From the above extract it is seen that certain meats and 
meat preparations, including sausages, are prohibited from 
entering commerce in Germany and are thus forbidden to 
be sold or restricted in sale in that country. It, therefore, 
seems clear that, under the authority of the law, I have the 
right to request the Secretary of the Treasury to refuse 
admission of ‘such goods’ coming from Germany, or any of 
the States thereof, to any port in the United States.” 

If the proposition were, broadly, that because Germany 
had prohibited the importation of certain meats and meat 
preparations, you are authorized, by the above-quoted pro- 
vision of the act of March 3, 1903, to request the Secretary 
of the Treasury to refuse to deliver to the consignees, and 
thus exclude, such goods coming from that country, regard- 
less of the reasons underlying the prohibition imposed by 
Germany—that is to say, whether such meats and meat pre- 
parations were denied importation merely as a matter of 
protection to home products or industries, and not because 
of their supposedly injurious character—it would, in my 
vpinion, be absolutely indefensible. Such a proposition 
involves the idea that Congress intended the provision in 
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question to operate as a retaliatory tariff measure; whereas 
but one purpose is manifest in the statute, namely, the pro- 
tection of the people of the United States against adulterated 
and unwholesome food—the fact that the sale of the goods 
referred to is prohibited or restricted in the country in 
which they are made or from which they are exported, evi- 
dently being deemed an implication of their unwholesome 
or dangerous character. But no such implication arises 
from the mere fact that, in pursuance of a protective tariff 
policy, such goods have been denied importation by a for- 
eigncountry. It would be distorting the purpose and intent 
of the law if, merely because of a supposed exigency, we 
should turn it from an assurance of freedom from impure 
food into a special retaliatory measure directed against 
Germany or any other country. 

It appears, however, from a letter in relation to this mat- 
ter of Prof. H. W. Wiley, Chief of the Bureau of Chemis- 
try in your Department, that the theory upon which your 
proposition really rests is that it is apparent from an exam- 
ination of the German meat-inspection law of June 3, 1900, 
that the prohibition placed upon the importation of ‘‘ meat 
in hermetically sealed cans, or in other similar vessels, of 
sausages and other mixtures made from chopped meat,” by 
section 12 thereof (upon which is based the regulation of 
the Bundesrath of February 5, 1903), was made upon the 
ground that such imported meats are dangerous to health. 
Hence, it is suggested, the act of March 3, 1903, authorizes 
the exclusion from our ports of the substances excluded 
from German ports, on the ground that they are inju- 
rious to health, as determined by the German methods of 
Inspection. 

Assuming the purpose of the German law to be as stated, 
I am still unable to agree that the prohibition upon the 
importation of certain foreign meats and meat preparations 
is equivalent to a restriction upon the sale of like domestic 
articles within the meaning of our law. Such prohibition 
determines nothing more than that the substances excluded 
are or may be dangerous to health because they have not 
been subjected, and perhaps can not be subjected, in the 
form in which they are sought to be introduced, to proper 
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inspection. Thus, section 12 of the German law also 
provides: 

‘*Prepared meat may be imported only when from its 
origin and its preparation danger to human health is, as 
shown by experience, excluded, or when, at the time of im- 
portation, its harmlessness to man’s health can be deter- 
mined in a reliable manner. This deterin‘nation ts to be 
comsidered impracticable, especially in shipments of pickled 
meat, when the weight of single pieces is less than four kilo- 
grams.” 

These objections do not exist in the case of German do- 
mestic preparations, because the meat of which those prep- 
arations are composed may be inspected before it is cut up. 
The German law, it is to be observed, provides for the in- 
spection, both before and after slaughter, of the common 
food animals, and authorizes the Bundesrath to extend such 
‘obligatory inspection” to any others. (Act of June 38, 
1900, sec. 1.) 

The proposition, then, is reduced to this: Are we, under 
the provisions of our law, authorized to exclude Grerman 
preparations of the character referred to, the meat in which, 
it is to be assumed, has passed the required inspection and 
been adjudged fit for food, simply because Germany forbids 
the importation of similar foreign preparations on the 
ground that, in their prepared state, it is impossible to tell 
whether they are wholesome or not? Certainly no such 
authority can be found in the provision authorizing the ex- 
clusion of goods ‘‘ which are forbidden to be sold or re- 
stricted in sale in the countries ¢n which they are made or 
From which they are caported.” The plain import of this 
language is that the particular articles sought to be intro- 
duced into this country are forbidden to be sold or restricted 
in sale in the country from which they come, although per- 
mitted by that country to be freely exported and sold 
abroad. The purpose of the statute is to frustrate any 
attempt by a foreign country to throw upon our markets 
inferior or deleterious articles not permitted to be sold at 
home; but such is not the present case. The particular 
(;erman preparations seeking admission here are not for- 
bidden to be sold at home. The only fact is that similar 
preparations can not be imported into that country; but I 
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am unable to perceive any justification for the view that, if 
certain articles may not enter a foreign country at all, be- 
cause their peculiar form and condition are there deemed 
to make them dangerous to health unless their constituent 
materials have passed the home inspection, such prohibition 
of importation is equivalent to forbidding or restricting the 
sale of the domestic preparations within the meaning of our 
statute. In my opinion, the regulation of importation made 
by the German law does not amount to such an interior re- 
striction as the provision in question evidently contemplates. 
Respectfully, 
HENRY M. HOYT, 
Acting Attorney-General. 
The SECRETARY OF AGRICULTURE. 


CUSTOMS LAWS—PENAL BOND REQUIRED OF AGENT MAK- 
ING ENTRY. 


Section 2787, Revised Statutes, requires collectors of customs to take from 
an agent or person other than the owner making an entry of im- 
ported merchandise, a bond in the penal sui of $1,000, with condition 
that the actual owner or consignee of the merchandise shall deliver a 
full and correct account thereof according to the terms and specifica- 
tions of that section. 


DEPARTMENT OF JUSTICE, 
October 6, 1903. 

srr: I have the honor to reply to your letter of Septem- 
ber 28, 1903, wherein you ask to be advised under what par- 
ticular provision of law bonds should be required by a 
collector of customs conditioned to produce the declaration 
of the owner of merchandise when entry thereof is made by 
an agent. 

Tam of the opinion that section 2787 of the Revised Stat- 
utes applies to the case which you state, and that under its 
provisions in all such cases the collector is required to take 
from the agent a bond in the penal sum of $1,000, with con- 
dition that the actual owner or consignee of the merchandise 
shall deliver a full and correct account thereof according to 
the terms and specifications of such section. 


Respectfully, 
P. C. KNOX. 


The SECRETARY OF THE TREASURY. 
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REGULATION OF STEAM VESSELS—SECRETARY OF COM- 
MERCE AND LABOR. 





The Secretary of Commerce and Labor is not authorized by section 
4462, Revised Statutes, to amend, modify, or repeal existing regula- 
tions, or to adopt new regulations for the enforcement of the pro- 
visions of Title 52, Revised Statutes, entitled ‘‘ Regulation of Steam 
Vessels,’? without prior action thereon by the Board of Supervising 
Inspectors. The Secretary has, therefore, no authority whatever in 
the matter, except as conferred by section 4405, Revised Statutes. 

Called meetings of the Board of Supervising Inspectors may be held at 
places other than Washington, within the judgment of the Secretary 
of Commerce and Labor, section 4405 specifying merely the place 
where the annual meeting of the Board shall be held. 


DEPARTMENT OF JUSTICE, 
October 7, 1903. 

Str: In your letter of the 28th ultimo you ask to be ad- 
vised, in connection with a case now pending before your 
Department, as to the extent of your powers under sections 
4405 and 4462 of the Revised Statutes. 

The sections referred to are a part of Title 52, Regulation 
of steam vessels, and provide: 

‘Sec. 4405. The supervising inspectors and the Supervis- 
ing Inspector-General shall assemble as a board once in each 
year, at the city of Washington, District of Columbia, on 
the third Wednesday in January, and at such other times 
as the Secretary of the Treasury shall prescribe, for joint 
consultation, and shall assign to each of the supervising 
inspectors the limits of territory within which he shall per- 
form his duties. Zhe board shall establish all necessary requ- 
lations required to carry out in the most effective manner the 
provisions of this Title, and such regulations, when approved 
by the Sceretary of the Treasury, shall have the force of law, 

**Sec. 4462. The Secretary of the Treasury shall make 
such regulations as may be necessary to secure the proper 
execution of this Title.” 

Specifically, the question presented is, whether, under sec- 
tion 4462, you can amend, modify, or repeal existing regu- 
lations for the enforcement of the provisions of Title 52, or 
adopt new regulations, without prior action thereon by the 
Board of Supervising Inspectors—the duties imposed upon 
the Secretary of the Treasury in this respect having de- 
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volved upon you by the act creating the Department of 
Commerce and Labor. 

Sections 4405 and 4462 present an apparent conflict of 
authority to make regulations to carry out the provisions 
of Title 52. This condition warrants recourse to the original 
statute from which these sections were taken, in order to 
determine, if possible, the real scope of each. It is a set- 
tled principle in the interpretation of the Revised Statutes 
that ‘‘when it becomes necessary to construe language in 
the revision which leaves a substantial doubt as to its mean- 
ing, the original statute may be resorted to for the purpose 
of ascertaining that meaning.” (Myer v. Cur Co., 102 U.8., 
11; United States v. Lacher, 134 U. S., 626.) 

The provisions of Title 52 werc taken almost entirely from 
the act of February 28, 1871 (16 Stat., 440). That was ‘‘An 
act to provide for the better security of life on board of 
vessels propelled in whole or in part by steam, and four other 
purposes.” Section 23 thereof (upon which section 4405, 
Rey. Stat., is based, as the marginal note thereto indicates), 
after directing the meeting of the supervising inspectors 
and the Supervising Inspector-General as a board, provided: 

‘*And the said board shall establish all necessary rules 
and regulations required to carry out * * * the pro- 
visions of this act for the safety of life, which rules and 
regulations, when approved by the Secretary of the Treas- 
ury, shall have the force of law.” 

Section 65 (upon which, as also specifically indicated by 
the marginal reference, section 4462, Rev. Stat., is based) 
contained this provision: 

“The Secretary of the Treasury * * * shall make 
such rules and regulations as may be necessary to secure 
the proper execution of the steamboat acts.” 

These two provisions were in no wise conflicting. By 
the general authority given him to make regulations for 
**the execution of the steamboat acts,” the Secretary was 
not, of course, empowered to interfere with the Board in 
the discharge of the duty specifically imposed upon it to 
make regulations necessary to carry out the provisions of 
the act of 1871 ‘* for the safety of life.” So far as the exe- 
cution of that particular act was concerned, the power of 
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the Secretary to make regulations was limited to the ‘‘ other 
purposes,” to which by its title it was declared to refer. 

In incorporating the provisions of the act of February 28, 
1871, into the Revised Statutes, the words ‘‘ for the safety 
of life,” which appeared in section 23 of that act, were 
omitted from section 4405 (the corresponding section of the 
revision), and the authority of the board extended to the 
establishment of all necessary regulations required to carry 
out the provisions of Title 52. This omission can not be 
deemed an inadvertence. The reasons for so increasing the 
authority of the Board are perfectly obvious. Each of the 
supervising inspectors, by the former law as well as the re- 
Vision, is to be apnointed because of his ‘‘ knowledge, skill, 
and practical experience in the uses of steam for navigation” 
and is required to be ‘‘ a competent judge of the character and 
qualities of steam vessels, and of all parts of the machinery 
emploved in steaming.” (Act Feb. 28, 1871, sec. 23; Rev. 
Stat.,sec. 4404.) The Supervising Inspector-General is also 
to be selected *‘ with reference to his fitness and ability to 
svstematize and carry into effect all the provisions of law 
relating to the Steamboat-Inspection Service.” (Act Feb. 
28, 1871, sec. 63; Rev. Stat., sec. 4402.) It was eminently 
proper, therefore, that the duty of making regulations to 
carry out all the provisions of Title 52, relating as it does 
solely to the ‘* Regulation of steam vessels,” should be im- 
posed upon them, acting as a board, subject only to the 
approval of the Secretary. 

Looking now to section 4462, which, as stated, was founded 
upon section 65 of the act of February 28, 1871, we find 
that the only change made by the revisers was such as was 
necessary to make the language of the original act conform 
to its new place in the Revised Statutes-——the Secretary being 
authorized to make ‘‘such regulations as may be necessary 
to secure the proper execution of this 77t/e,” instead of *‘ the 
steamboat acts.” Sucha change of phraseology would not, 
of itself, work an alteration in the powers or duties of the 
Secretary. Under the original act, as we have seen, his 
authority to make regulations for its enforcement did not 
extend to those of its provisions which were designed ‘ for 
the safety of life.” That being so, does the mere fact of 


70 Regulation of Steam Vessels. 


the omission from section 4405 of the words quoted, whereby 
the authority of the Board of Supervising Inspectors to 
make regulations was extended to all the provisions of Title 
52, also operate to enlarge the authority originally confer- 
red upon the Secretary, and enable him to make regulations 
for the enforcement of its provisions ‘‘for the safety of 
life?” Manifestly such could not have been the intention of 
the revisioners. On the contrary, the natural presumption 
is that by extending the authority of the board, it was 
intended that the authority of the Secretary should be cor- 
respondingly diminished. But, it will be said, if this be so, 
the Secretary has no authority whatever in the premises, 
because the power of the board to make regulations extends 
to the enforcement of all the provisions of Title 52. This is 
true, and I am, therefore, forced to the conclusion that the 
insertion of section 4462, after the omission of the words 
‘* for the safety of life” from section £405, was itself an inad- 
vertence. Clearly, it was never intended tnat the Secretary 
alone should exercise the same power to make regulations 
for the enforcement of the provisions of that title as by a pre- 
ceding section had been conferred upon the board acting in 
conjunction with him, with an express sanction upon the 
regulations so made. If such were the fact, then the Secre- 
tary, who is not selected as are the members of the board, 
because of any special knowledge and practical experience 
in matters relating to the safety and management of steam 
vessels, could, as you suggest, amend, modify, or repeal 
existing regulations on that subject, or adopt new regula- 
tions, without prior action thereon by the Board. That 
such was not the intention of Congress is, I think, clearly 
to be seen from an examination of the original statute and 
a consideration of the objects Congress must be presumed 
to have had in view. | 

In view of all the circumstances it seems only fair to hold 
that the general language of section 4462 must give way to 
the clear and explicit terms of section 4405. Besides, even 
if section 4462 be deemed a legitimate source of authority, 
it can not, for the reasons above stated, properly be con- 
strued as conferring any greater powers upon the Secretary 
of the Treasury than he possessed under the original act; 
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and that act, as we have seen, did not authorize him to make 
regulations for the enforcement of its provisions ‘‘for the 
safety of life.” 

As to your inquiry whether, if action by the Board of 
Supervising Inspectors be necessary, they must meet in 
Washington for that purpose, I beg to say that, as the stat- 
ute merely specifies the place for the annual meeting of the 
Board, and as 1 am unable to perceive how the place of 
meeting can materially affect the action it may take, you 
may exercise your own judgment as to the place at which a 
called meeting should be held. 

Respectfully, 
HENRY M. HOYT, 
Solicitor- General. 
Approved: 
P. C. KNOX. 


The SECRETARY OF COMMERCE AND LABOR. 


STATUTORY CONSTRUCTION—MONEY ADVANCED ON CON- 
TRACTS. 


The word ‘‘advanced”’ in section 3739, Revised Statutes, which requires 
the return of money advanced by the United States on any contract 
wherein a member of Congress is benefited, is used in its ordinary 
legal meaning, and does not apply to contracts that have been fully 
executed and payment thereon fully made. 

Words having a well-defined meaning will be presumed to have been 
used by the legislature to express that meaning and no other, unless a 
contrary intent is disclosed. 


DEPARTMENT OF JUSTICE, 
October 21, 1903. 

Str: I have the honor to acknowledge the receipt of your 
letter, dated August 3, 1903, in which vou state that a case 
has arisen in the administration of your Department in 
which you desire an expression of my opinion as to the ap- 
plication of the act of April 21, 1808 (2 Stat., 454), which 
was embodied in the revision of the laws as section 3739 of 
the Revised Statutes. In the report of the Judge-Advo- 
cate-General inclosed in your letter. reference was made to 
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certain additional testimony which was afterwards taken 
and transmitted to this Department under dates of August 
26 and September 9, 1903, respectively. 

The case arose in connection with a contract between the 
firm of Littauer Brothers, of Gloversville, N. Y., one mem- 
ber of the firm being a Representative in Congress, and one 
Lyon, a jobber, for the manufacture of 30,061 pairs of 
gauntlets, which the latter, under date of December 7, 1898, 
had agreed to furnish to the United States for the use of 
its Regular and Volunteer Armies. There were other con- 
tracts of the same general nature, but you state in the 
memorandum accompanying your letter that— 


‘* There appears to he no evidence that in the manufacture 
of gloves by the Messrs. Littauer Brothers, to be used in 
filling Government contracts made by Lyon and others, 
there was any violation of the statute except in one case, the 
contract of December 7, 1898. 


The provision of law referred to, as carried into the Re- 
vised Statutes (section 3739), reads as follows: 

‘*No Member of or Delegate to Congress shall directly or 
indirectly, himself, or by any other person in trust for him, 
or for his use or benefit, or on his account, undertake, exe- 
cute, hold, or enjoy, in whole or in part, any contract or 
agreement made or entered into in behalf of the United 
States, by any oflicer or person authorized to make con- 
tracts on behalf of the United States. Every person who 
Violates this section shall be deemed guilty of a misdemeanor, 
and shall be fined three thousand dollars. <All contracts or 
agreements made in violation of this section shall be void; 
and whenever any sum of money is advanced on the part of 
the United States, in consideration of any such contract 
or ayreement, it shall be, forthwith repaid; and in case of 
refusal or delay to repay the same, when demanded, by the 
proper officer of the Department under whose authority 
such contract or agreement shall have been made or entered 
into, every person so refusing or delaying, together with 
his surety or sureties, shall be forthwith prosecuted at law 
for the recovery of any such sum of money so advanced.” 

Your Inquiry is this: If a contract under the jurisdiction 
of your Department is entered into in violation of the above 
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section and is completely executed on both sides, the articles 
contracted for having been delivered and the consideration 
paid at the time of the delivery, what portion of the consid- 
eration, if any, is subject to a demand for repayment? 

The answer, which seems clear, turns entirely on the sense 
in which Congress used the word ‘‘advanced” or some form 
of it. Did it use it.in its legal sense, or in a broader sense, 
including not only ‘‘ advances,” strictly speaking, but pay- 
ments made upon the delivery of the thing, or the perform- 
ance of the work, contracted for? The word, as you point 
out, has always had a definite and well-understood mean- 
ing in law. An ‘‘advance,” in connection with a contract, 
is something paid in anticipation of the performance of the 
contract—a part of the consideration paid in ‘‘advance” of 
the delivery of the thing, or the performance of the work, 
bargained for. It is therefore plain that the term is without 
meaning or significance except where the contract is in an 
executory state. If the thing contracted for was delivered 
and the consideration paid at the time of the delivery—in 
other words, if the contract has been executed—there can, 
of course, be no such thing as an ‘‘advance” in the legal 
sense of the word. Whence it follows that in the case you 
put, which is the case of an executed contract, the Govern- 
ment having received and paid for all it contracted for, you 
are not authorized by section 3739 of the Revised Statutes 
to demand the repayment of any portion of the considera- 
tion paid by the Government, if the term ‘‘advance,” as 
used in that section, is to be understood in its general legal 
acceptation. 

The issue, then, narrows down to this: Did Congress, in 
the enactment of the provision in question, use the word 
**ndvance” in any otber than its generally accepted legal 
meaning? I am clear that it did not. For, in the first 
place, there is no principle of statutory construction more 
elementary than that words having a well-defined mean- 
ing will be presumed to have been used by the legislator 
to express that meaning, and no other, unless a contrary 
intention is disclosed. In the case before me there is not 
a trace of evidence to show that Congress used the term 
** advance” in any other sense than that in which it is gen- 
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erally employed; on the contrary, there is every reason to 
believe that it used it in its ordinary legal acceptation. 

In the second place, the statute is highly penal in charac- 
ter. An offender against its provisions is declared to be 
guilty of a high misdemeanor and exposed to a fine of 
$3,000 for each offense. Therefore, inasmuch as the terms 
of a penal statute must be strictly construed, the word 
‘*‘advanced,” as used in section 3739 of the Revised Statutes, 
must be contined strictly to its plain and well-understood 
meaning’; its scope can not be enlarged by construction. If 
it were held that the consideration paid by the Government 
in this transaction could be recovered, the contract having 
heen executed and the Government having received and used 
the articles contracted for, that would be equivalent to read- 
ing into the statute an additional penalty, that is, the loss 
of the contract price. No argument is needed to show that 
that can not be done. 

Again, it is a well-known principle that where a contract 
has been executed the consideration can not be recovered 
simply on the ground that the contract was void, the party 
paying the consideration having °‘ got full value for its (his) 
money,” as you say it appears the Government did in the 
case in hand. And it can not be presumed, in the absence 
of a clear expression of such a purpose, that it was the in- 
tention of Congress to change this fundamental principle so 
far as its application to the class of contracts dealt with in 
section 3739 of the Revised Statutes is concerned. 

Finally, that Congress used the term ‘*advanced” in this 
enactment in its proper legal sense is further evidenced by 
the fact that in a subsequent enactment (3 Stat., 723) Con- 
gress expressly prohibited such ‘‘advances,” and provided 
that thereafter no payment on any Government contract 
should ‘exceed the value of the services rendered or of 
the articles delivered prentously to such payment.” This 
provision was carried into the Revised Statutes as section 
ob48, 

I am of the opinion, therefore, that in the case you state, 
no part of the consideration paid by the Government is sub- 
ject to a demand for repayment. 

In the concluding paragraph of vour letter you say: 

**For the information of the Department of Justice in de- 
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termining whether any further action on its part is called 
for, I transmit also the report of the Inspector-General, re- 
ferred to by the Judge-Advocate-General, and the testimony 
on which that report was based.” 

By ‘‘any further action” you mean, I presume, criminal 
action. There is no occasion, however, for me to determine 
whether the transaction called in question, and which you 
say is the only one wherein there is any evidence of viola- 
tion of law, presents sufficient ground for a criminal prose- 
cution under section 3739 of the Revised Statutes, since the 
statutory period of limitation within which such a prosecu- 
tion could be brought elapsed more than a vear ago. 

No useful purpose, therefore, would be subserved by such 
determination. An affirmative opinion could not he fol- 
lowed by a vindication of the law; a negative one might be 
regarded as an affirmance of the validity and propriety of 
methods of dealing with tle Government in cases where, 
after all, the form of the transaction is not to be so much 
considered as its substance. 

Very respectfully, 
P. C. KNOX. 

The SEcRETARY OF Wak. 


THE “TARANTULA” —LIGHT-MONEY TAN. 


Through inadvertence, no ‘‘light-money’”’ tax was demanded of the 
Tarantula, a foreign built American-owned steam yacht on her arrival 
in this country at Newport News, Va., but the tax was assessed and 
collected at her next port, New York, where the master presented a 
bill of sale to an American owner, acknowledged before the United 
States consul at London. Held, That since the Tarantula was not a 
vessel of the United States, and, on entering the port of Newport 
News, did not carry ‘‘a sea letter or other regular document issued 
from a custom-house of the United States proving the vessel to be 
American property,’’ as provided by section 4226, Revised Statutes, 
she therefore became liable to the ‘“‘light-money”’ tax of 50 cents 

* per ton, imposed by vection 4225, Revised Statutes. 


DEPARTMENT OF «J USTICE, 
October 27, 1903. 
Str: I have the honor ta reply to your letter of October 
10, 1908. 
The Tarantula, a foreign-built, American-owned steam 
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yacht, arrived at Newport News, Va., August 6, 1903, and 
was subjected on entry to the payment of a duty of 6 cents 
per ton, under section 11, act of June 19, 1586. By reason 
of the inadvertence of Government officers no other pay- 
ment was there demanded of her. She proceeded directly 
from that port to New York, where the collector assessed 
and received from her alien tonnage tax at the rate of 50 
cents per ton, as provided by Revised Statutes, section 
4225. ‘This tax the collector at Newport News should have 
demanded. After her arrival at New York the master of 
the vessel presented to the collector a bill of sale trans- 
ferring her to an American owner, which was duly recorded 
and proper certificate indorsed thereon; and the required 
affidavit of the owner was made in due form. When the 
vessel arrived at Newport News she carried said bill of sale, 
duly acknowledged before the United States consul at Lon- 
don, but it was not presented or recorded at that port. 

You ask whether, upon the foregoing facts, the Zarantula 
is liable for the ‘‘light money” duty of 50 cents per ton 
imposed by section 4225, Revised Statutes, which reads as 
follows: 

‘*A duty of fifty cents per ton, to be denominated ‘ light 
money,’ shall be levied and collected on all vessels not of 
the United States, which may enter the ports of the United 
States. Such light money shall be tevied and collected in 
the same manner and under the same regulations as the 
tonnage duties.” 

Section 4226, Revised Statutes, provides: 

‘The preceding section shall not be deemed to operate 
upon unregistered vessels, owned hy citizens of the United 
States, and carrying a sea letter or other regular document 
issued from a custom-house of the United States, proving the 
vessel to be American property. Upon the entry of every 
such vessel from any foreign port, if the same shall be at 
the port at which the owner or any of the part owners reside, 
such owner or part owners shall make oath that the sea letter 
or other regular document possessed by such vessel contains 
the name or names of all the persons who are then the own- 
ers of the vessel.” * * * 

The Zarantula is a vessel not of the United States, and 
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therefore should pay ‘light money” unless exempted there- 
from by the terms of section 4226. When the port of New- 
port News was entered she was not carrying ‘‘a sea letter 
orother regular document issued from a custom-house of 
the United States, proving the vessel to be American prop- 
erty.” JI am therefore of opinion that upon the facts as 
above stated she became liable for the ‘light money,” 50 
cents per ton, imposed by section 4225, Revised Statutes, 
and have the honor to advise you accordingly. 

Respectfully, 
W. A. DAY, 
Acting Attorney-Gmeral. 
The SECRETARY OF COMMERCE AND Lagor. 


DESERTERS FROM GERMAN VESSELS—TREATY OF 1871 
WITH GERMANY. 


The question as to whether deserters or alleged deserters from Ger- 
man ships-of-war or merchant vessels must, under article 14 of the 
consular convention of 1871 between the United States and Germany 
(17 Stat., 929), be given up without the examination authorized by 
section 5280, Revised Statutes, upon the written request of a German 
consul and the filing of certain papers named in that. article, should 
be submitted to the proper court for a judicial determination. 


DEPARTMENT OF JUSTICE, 
November 2 ‘ 190.3. 

Str: I received your letter of August 18, last, inclosing a 
translation of a note from the German ambassador refer- 
Ting to a statement said to have been recently made public 
by a United States commissioner at San Francisco, defining 
his future course with reference to the arrest. and detention 
of seamen charged with having deserted from foreign ves- 
sels in the port named. The German ambassador contends 
that under our treaty with his country, upon the written 
request of the German consul, supported alone by the doc- 
uments mentioned in the treaty, the persons charged with 
desertion shall be turned over to the consuls. The commis- 
sioner, with whom I have had some correspondence, insists 
that the accused should be allowed to be heard in his own 
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“behalf and that there should be an examination of the ques- 
tion whether he is a deserter. The ambassador complains 
to you concerning the statement of the commissioner and 
you request an expression of my views in the premises. 

Section 5280 of the Revised Statutes, upon which the com- 
missioner rests his contention, reads as follows: 

‘¢On application ofta consul or vice-consul of any foreign 
government having a treaty with the United States stipu- 
lating for the restoration of seamen deserting, made in 
writing, stating that the person therein named has deserted 
from a vessel of any such government, while in any port of 
the United States, and on proof by the exhibition of the 
register of the vessel, ship’s roll, or other official document, 
that the person belonged, at the time of desertion, to the 
crew of such vessel, it shall be the duty of any court, judge, 
commissioner of any circuit court, Justice, or other magis- 
trate, having competent power, to issue warrants to cause 
such person to be arrested for examination. If, on exam- 
ination, the facts stated are found to be true, the person 
arrested not being a citizen of the United States, shall be 
delivered up to the consul or vice-consul, to be sent back 
to the dominions of any such government, or, on the request 
and at the expense of the consul or vice-consul, shall be 
detained until the consul or vice-consul finds an opportu- 
nity to send him back to the dominions of any such govern- 
ment * * *” 

This section originated in an act of March 9, 1829 (4 Stat., 
359), which, as amended by an act of February 24, 1855 
(10 Stat. GL4), was, with a few immaterial changes in punc- 
tuation, incorporated into the Revision of 1874 as section 
D250. 

Article 14 of the consular convention of 1871 with Ger- 
many Is In the following lancuage: 

* Consuls-general, consis, vice-consuls, or consular agents 
may arrest the officers, sailors, and all other persons making 
part of the crews of ships-of-war or merchant vessels of 
their nation, who may be guilty or be accused of having 
deserted said ships and vessels, for the purpose of sending 
them back on board, or back to their country. 
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“To that end, the consuls of Germany in the United 
States shall apply to either the Federal, State, or municipal 
courts or authorities; and the consuls of the United States 
in Germany shall apply to any of the competent authorities, 
and make a request in writing for the deserters, supporting 
it by an official extract of the register of the vessel and the 
list of the crew, or by other official documents, to show that 
the men whom they claim helong.to said crew. Upon such 
request alone thus supported, and without exaction of any 
oath from the consuls, the deserters (not being citizens of 
the country where the demand is made either at the time of 
their shipping or of tbeir arrival in the port), shall be given 
up to the consuls.” (17 Stat., 929.) 

It will be observed that section 5280 applies in casey in 
which we have treaties providing for the restoration of 
deserting seamen. When it was enacted we had five treaties 
on the subject, all of them employing substantially the lan- 
guage relied upon by the ambassador; one of them was 
with Prussia. It can not, then, be doubted that this statute, 
which was for the very purpose of carrying out those trea- 
ties, was regarded as consistent with their terms. It was 
followed by a long series of similar treaties, repeating sub- 
stantially the same language relied upon by theamnassador; 
and the latest treaties with Great Britain, Japan, and other 
countries, provide for the return of seamen in the manner 
prescribed by law. Thus, for three-quarters of a century, 
this statute, which provides for an examination in addition 
to an inquiry into the question whether a man belongs to 
the crew of the vessel, has stood and been enforced upon 
the theory that it was consistent with our numerous treaties 
on the subject of the restoration of seamen. 

This would seem to raise a presumption in favor of the 
harmony of the statute with the treaties, and of the acqui- 
escence of numerous foreign governments in the construe- 
tion placed upon the treaties by Congress. 

The treaty with Germany is certainly not clearly opposed 
to such a construction. The first sentence of article 14 pro- 
vides that consuls may arrest officers, sailors, etce., who may 
be guilty, or be accused of having deserted ships, fur the 
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purpose of sending them on board, or back to their country. 
The next paragraph provides for the delivery up to consuls 
of *‘the deserters.” 

The treaty thus makes a distinction between persons 
belonging to the ereav and away from the vessel in this country 
who are deserters and such persons who are accused of 
desertion. It provides, not that those accused, but that 
‘*the deserters” shall be delivered up. The ambassador 
reads this differently and says that the word ~ deserters,” 
in the second paragraph, includes those accused of deser- 
tion. The first paragraph provides for arresting, the other 
for delivering up to the consuls. Hence there may well 
have been a difference of treatment intended, and only ‘‘ the 
deserters” may have been intended to be delivered up. If 
so, an inquiry to distinguish the deserters from members 
of the crew away from the ship and accused of desertion 
would be necessary. This inquiry is provided for by the 
law which has stood so long upon our statute books. 

But this statute and treaty provide a method whereby the 
judicial authorities may determine this question. Accord- 
ing to either the consul may apply to the proper court. If 
it should be held by the court that the statute is obligatory, 
notwithstanding differences which may be held to exist 
between it and the treaty, which the ambassador regards, 
and is probably right in regarding, as of later date than the 
statute, then it will be necessary to modify the statute. 

If the ambassador's contention is correct, I have no doubt 
that the court will so decide. 

I would suggest, therefore, that an application be made 
to the proper court and the question fully presented by the 
German consul-veneral. 

Respectfully, 
P. C. KNOX. 

The SECRETARY OF STATE. 
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CLASSIFICATION DECISIONS OF BOARD OF GENERAL 
APPRAISERS. 


The Secretary of the Treasury and collectors of customs are bound by 
classification decisions of the Board of General Appraisers, when 
unappealed from, only so far as such decisions affect the goods 
immediately before the Board for classification. 

The Secretary of the Treasury has authority, and it is his duty, to 
instruct collectors of customs to what extent, if at all, they are to be 
guided by the conclusions, general doctrines, and expressions con- 
tained in any opinion by the Board of General Appraisers, except as 
regards the merchandise concerning which the decision was made. 

Where there is conflict between a decision of the circuit court on appeal 
from the Board of General Appraisers, and a subsequent decision of 
the Board, the Secretary of the Treasury should give greater consid- 
eration to the decision of the court. 

Section 2 of the act of March 3, 1875 (18 Stat., 469), in regard to the 
reversal or modification adversely to the United States of a ruling or 
decision of the Secretary of the Treasury, by the same or a subsequent 
Secretary, is in force and its provisions must, of course, be obeyed. 


DEPARTMENT OF JUSTICE, 
December 22, 1903. 

Str: I have the honor to reply to your communication 
asking how far collectors of customs are bound by classifica- 
tion decisions of the Board of General Appraisers, and also 
what authority the Secretary of the Treasury has to instruct 
collectors in reference tosuch decisions. These inquiries you 
make in order to determine what course you should pursue 
under the conditions brought about by the facts hereinafter 
referred to. 

On October 27, 1903, the Board of General Appraisers at 
New York (T. D. 24756-—G. A. 5460), having before it for 
consideration the classification of certain imported silk rib- 
bons, none of which exceeded 1 inch in width, sustaining 
the contention of the Government, held they were subject to 
duty at the rate of 60 per cent ad valorem under paragraph 
390 of the tariff act of July 24, 1897, because ‘‘ these arti- 
cles are trimmings, either as embraced within the natural 
meaning of that word, or as naturally adapted for and chiefly 
used as such;” and that they could not be properly classed 
as ‘* manufactures of silk, or of which silk is the component 
material of chief value,” assessable for duty at 50 per cent 
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ad valorem under paragraph 391. The Board expressly dis- 
agreed with the conclusions, reasoning, and general doctrines 
expressed in the opinion by the circuit court for the southern 
district of New York in the case of Jobinson v. United States, 
decided February 3, 1903 (121 Fed. Rep., 204), wherein that 
court held certain gauze ribbons, + to 12 inches wide, should 
be classed as ‘manufactures of silk” under paragraph 391 
of the tariff act of 1897, and, referring to such ribbons, said: 

‘*These articles are not in themselves trimmings, and will 
not become such until they are made into designs to be ap- 
plied as trimmings, or are made into trimmings as they are 
applied to articles being trimmed. That they are used for 
making trimmings does not make them such. They are not 
such, within the meaning of the tariff acts, unless they had 
by usage come to be known by that name, and the evidence 
taken in this court shows quite clearly that they had not 
been brought within the meaning of that word.” 

In the above-mentioned opinion by the Board this lan- 
guage appears: 

‘*We are of the opinion, therefore, that the vast prepon- 
derance of authority holds that the word ‘trimmings’ (in 
paragraph 390, act of July 24, 1897) is used in a descriptive 
sense, and includes not only that which falls within its 
natural scope and meaning, but also all merchandise the 
chief ultimate use of which, it appears from its natural 
adaptation, is for such, and that irrespective of its trade 
designation or condition at the time of importation. * * * 

‘*For these reasons we are of the opinion that the pre- 
ponderance of authority holds that the word ‘trimmings,’ 
in the actof 1897, is used in its ordinary sense, and includes 
therewithin (1) all articles embraced within its ordinary 
scope, and (2) those naturally adapted for and chiefly used as 
such, and that the word ‘trimmings,’ in its ordinary 
sense, includes ribbons.” 

The Treasury Department acquiesced in the judgment of 
the circuit court in Robinson vy. United States. 

The Customs Administrative act, approved June 10, 1890. 
provides (sec. 12 et sey.) for the appointment of nine general 
_ appraisers of merchandise, three of whom shall be on duty 
as a board of general appraisers at the port of New York, 
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where they shall hear, upon the application of the importer, 
protests against the decision of the collector as to the rates 
and amount of duties charged upon imported merchandise, 
and from their decision an appeal is given, in behalf of cither 
the Government or the owner, to the circuit court. 

It is apparent that the circuit court is a tribunal superior 
to the Board of Genetal Appraisers. 

Without undertaking to decide the exact status of the 
Board of General Appraisers, I think it manifest that it can 
not be regarded as having authority In anywise superior to 
that of an ordinary “inferior” court of general jurisdiction 
when acting therein. Its judgments and opinions can have 
no wider effect than those of such a court would have, and 
while, if no appeal be taken, they are conclusive upon the 
parties before it as to the immediate subject-matter of the 
proceeding (the identical goods in question), they are not 
conclusive upon such parties as to any other subject-matter 
of controversy, whether of like or different character. 

Section 2652, Revised Statutes, provides: 

‘* It shall be the duty of all officers of the customs to exe- 
cute and carry into effect all instructions of the Secretary 
of the Treasury relative to the execution of.the revenue 
laws; and in case any difficulty shall arise as to the true 
construction or meaning of any past of the revenue laws; 
the decision of the Secretary of the Treasury shall be con- 
clusive and binding upon all officers of the customs.” 

A collector is merely a subordinate to the Secretary of 
the Treasury. (21 Opin., 203; Rey. Stat., sec. 249.) 

The act of March 3, 1875, section 2, (18 Stat., 469), is as 
follows: 

‘* That no ruling or decision once made by the Secretary 
of the Treasury, giving construction to any law imposing 
customs duties, shall be reversed or modified adversely to 
the United States by the same or a succeeding Secretary, 
except In concurrence with an opinion of the Attorney- 
General recommending the same, or a judicial decision of a 
cireuit or district court of the United States conflicting with 
such' ruling or decision, and from which the Attorney- 
General shall certify that no appeal or writ of error will be 
tuken by the United States: Provided, That the Secretary 
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of the Treasury may, in his discretion, decline to acquiesce 
in the judgment, decision, or ruling of an inferior court 
upon any question affecting the interests of the United 
States, when, in his opinion, such interests require a final 
adjudication of such question by the court of last resort.” 

Wherefore I advise you—_ ‘ 

First. The Secretary of the Treasury and collectors of 
customs are bound by a classification decision of the Board 
of General Appraisers, when unappealed from, as to the 
imported goods immediately before it, in reference to which 
the protest was made and the controversy arose. The 
reasons given for such decisions are entitled to respect, as 
are those of any other capable tribunal, but the conclusions 
reached are absolutely binding only to the extent stated. 

Second. The Secretary of the Treasury has authority, 
and it is his duty, to instruct collectors of customs to what 
extent, if at all, they are to be guided by the conclusions, 
general doctrines, and expressions contained in any opinion 
by the Board of General Appraisers. Except as to the mer- 
chandise immediately before the Board, and in reference to 
which the decision was made, the Secretary of the Treasury 
may direct collectors of customs to disregard the same. 

Third. Where there is conflict between a decision of the 
‘circuit court on appeal from the Board of General Ap- 
praisers and a subsequent one of the Board, the Secretary 
of the Treasury, in deciding which to follow, should give 
the decision of the court greater consideration on account 
of the superior position which it occupies. Neither of such 
decisions is absolutely binding upon him, except as to the 
goods directly and immediately under consideration and 
about which judgment was given. 

If the Treasury Department has acquiesced in the doc- 
trines expressed in an opinion of a circuit court holding a 
certain class of goods should be assessed at a specified rate, 
and importers have been led to accept this as the construc- 
tion of the law which that Department regards as final, and 
have acted upon it fora considerable space of time, col- 
lectors ought not to be instructed to assess ata different 
rate, unless strong reasons impel thereto, and the Secre- 
tary is reasonably sure that the court of last resort would, 
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if the matter were properly before it, come to a different 
conclusion from the one reached by the circuit court. In 
case the Secretary is clearly of opinion that the circuit court 
improperly construed the law, and that a higher court would 
hold differently, he should take steps to have the questions 
presented to, and the whole matter determined by, the court 
of last resort. 

Fourth. Section 2 of the act of March 3, 1875, above 
quoted, is in force and its provisions must, of course, be 
obeved by the Secretary of the Treasury. The time within 
which to take an appeal or sue out a writ of error in /ub- 
tnxen Vo United States (supra), expired six months after 
judgment therein was entered, and the Government can not 
now secure a review of the same. 


Respectfully, 
W. A. DAY, 


Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 


as 


NAVAL PENSION FUND—MONEY BENEFITS DUE DECEASED 
BENEFICIARY. 


There is no authority of law for the payment to the personal representa- 
tives of a deceased beneficiary of money benefits which may have 
accrued under sections 4756 and 4757, Revised Statutes, between the 
date of the last quarterly payment and the date of death; nor may 
such money be paid to the Naval Home in cases where the beneficiary 
has been cared for and subsisted by that institution between the date 
of the last quarterly payment and the date of death. 


DEPARTMENT OF JUSTICE, 
Deceniher 23, 1903. 

Sir: Your letter of the 18th instant requests an expres- 
sion of my opinion upon the following questions, which, as 
appears from the documents transmitted by you, are raised 
by various cases pending in the Navy Department, viz: 

1. Whether there is authority of law for the payment to 
the personal representatives of a deceased beneficiary under 
sections £756 and 4757 of the Revised Statutes, of money 
benefits which have accrued between the date of the last 
quarterly payment and the date of death. 
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2. Whether, in like case, accrued pension shall, in accord. 
ance with the provisions of the act of March 3, 1899, be paid 
to the Naval Home in cases where the beneficiary has been 
there cared for and subsisted between the date of the last 
quarterly payment and the date of death. 

Sections 4756 and 4757, Revised Statutes, provide as 
follows: 

‘Sec. 4756. There shall be paid out of the naval pension 
fund to every person who, from age or infirmity, is disabled 
from sea service, but who has served as an enlisted person 
in the Navy or Marine Corps for the period of twenty years, 
and not been discharged for misconduct, in heu of being 
provided with a home in the Naval Asylum, Philadelnhia, 
if he so elects, a sum equal to one-half the pay of his rating 
at the time he was discharged, to be paid to him quarterly, 
under the direction of the Commissioner of Pensions; and 
applications for such pension shall be made to the Secretary 
of the Navy, who, upon being satisfied that the applicant 
comes within the provisions of this section, shall certify the 
same to the Commissioner of Pensions, and such certiticate 
shall be his warrant for making payment as herein authorized. 

‘Sec. 4757. Every disabled person who has served in the 
Navy or Marine Corps as an enlisted man for a period not 
less than ten years, and not been discharged for misconduct, 
may apply to the Secretary of the Navy for aid from the 
surplus income of the naval pension fund; and the Secretary 
of the Navy is authorized to convene a board of not less than 
three naval officers, one of whom shall be a surgeon, to ex- 
amine into the condition of the applicant, and to recommend 
a suitable amount for his relief, and for a specified time, 
and upon the approval of such recommendation by the Sec- 
retary of the Navy, and certificate thereof to the Commis- 
sioner of Pensions, the amount shall be paid in the same 
manner as is provided in the preceding section for the pay- 
ment to persons disabled by long service in the Navy; but 
no allowance so made shall exceed the rate of a pension for 
full disability corresponding to the grade of the applicant, 
nor, if in addition to a pension, exceed one-fourth the rate 
of such pension.” 

The above sections were amended by the act of December 
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23, 1886 (24 Stat., 353), so as to include petty officers of the 
Navy. 

The Navy appropriation act of March 3, 1899 (30 Stat., 
1024, 1027), provides that— 

‘* Whenever any officer, seaman, or marine entitled toa 
pension is admitted to the Naval Home at Philadelphia, or to 
a naval hospital, his pension, while he remains there, shall 
be deducted from his accounts and paid to the Secretary of 
the Navy for the benefit of the fund from which such home 
or hospital, respectively, is maintained; and section forty- 
eight hundred and thirteen of the Revised Statutes of the 
United States is hereby amended accordingly.” 

The answer to your inquiries would seem to hinge upon 
the question whether the money benefits conferred by sec- 
tions 4756, 4757, Revised Statutes, are to be classed as pen- 
sions and therefore subject to the provisions of general 
pension laws, or whether they should be regarded as not 
properly pensions, but as special allowances which may be 
enjoyed by the beneficiaries specified in the statute in 
addition to pensions otherwise granted. As shown by the 
opinion of February 12, 1902, of the Assistant Secretary of 
the Interior, which you inclose, the latter view appears to be 
the one taken by the Pension Office. It has been repeat- 
edly ruled by that Office that the money benefits granted by 
the sections above quoted are not pensions in the usual and 
ordinary acceptation of that term, and accordingly that 
section 4715, Revised Statutes, and other enactments pro- 
hibiting the allowance of more than one pension at the 
same time to the same person constitute no bar to the 
allowance of such money benefits to persons who receive 
pensions under other laws. Indeed, it would be difficult to 
avoid such a conclusion, in view of the fact that section 
4715, which was drawn from the acts of June 6 and July 
25, 1866 (14 Stat., 56; id., 230), was in force at the time of 
the passage of the act of March 2, 1867 (14 Stat., 515), 
section 6 of which was incorporated into the Revised Stat- 
utes as sections 4756 and 4757; and Congress must 
be presumed to have had full knowledge of the prohi- 


bition of section 4715 when enacting the provisions under 
consideration. 
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The money benefits granted by sections 4756 and 4757 are 
either pensions in the ordinary acceptation of the word or 
they are not. They can not be regarded as pensions for one 
purpose and not for another—pensions in order to enable 
the heirs of the beneficiary to claim the benefits of the law 
relating to accrued pension, but something else so that the 
beneficiary may avoid the prohibition of section 4715 as to 
drawing more than one pension. 

The provisions relating to these money benefits differ in 
various particulars from the general pension laws. For in- 
stance, the persons entitled to the allowance must have 
served in the Navy or Marine Corps for a certain number of 
years, whereas in the general law there is no such limitation. 
Another variation is the indication in sectioa 4757 that the 
allowances therein provided for are to be made for a speci- 
fied time instead of during the continuance of the disability, 
as in the case of regular pensions. Under section 4756 the 
beneficiary may choose » home in the Naval Asylum in lieu 
of the allowance. Applications are to be made to the Sec- 
retary of the Navy, who is made sole judge of the merit of 
the claims, and his finding, if favorable, is certified to the 
Commissioner of Pensions, who then makes the payments 
thus authorized. The duty of the Commissioner of Pen- 
sions under these sections is purely ministerial and differs 
from the wide discretion which he exercises under general 
pension provisions. (See Rev. Stat., secs. 46984, 4714, 
4720; sec. 4774 as amended by act of July 25, 1882 (22 
Stat., 175); sec. $776 as amended by act of June 21, 1879 
(21 Stat., 30); see. 4777.) 

Payment of accrued pensions in general is provided for 
by the act of March 2, 1895 (28 Stat., 964), which is the 
existing law on the subject. There is no such provision 
relating to the allowances granted by sections 4756-4757; 
and inasmuch as these sections appear not to be affected by 
the general law prohibiting the drawing of more than one 
pension, it seems necessarily to follow that the act of 1895 
is also inapplicable thereto. The function of the Secretary 
of the Navy and of the Commissioner of Pensions in the 
matter appears to go no further than the ascertainment of 
the benefictary’s right to the allowance, and payment of the 
sume to him during his lifetime, or for some shorter period. 
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In view of the foregoing, and upon the whole situation, I 
am constrained to hold that there is no authority of law for 
the payment to the personal representatives of a deceased 
heneficiary of money benefits which may have accrued under 
sections 4756-4757 between the date of the last quarterly 
payment and the date of death. 

This conclusion must govern the answer to your se¢ond 
inquiry. If the sections in question are unaffected by the 
provisions of general pension laws, and the act of March 2, 
1895, gives no authority for the payment of accrued money 
benefits to the personal representatives of a deceased bene- 
ficiary, it must follow, for the same reasons, that there is 
nothing in the act of March 3, 1899, to authorize the pay- 
ment of such accrued money benefits to the Naval Home. 

Accordingly, I have the honor to answer both your ques- 
tions in the negative. 

Very respectfully, 
HENRY M. HOYT, 
Acting Attorney-General. 
The SECRETARY OF THE Navy. 


PHILIPPINE LAND PURCHASE BONDS. 


The issue and form of bonds proposed by the Secretary of War for car- 
rying out the provisions of sections 63, 64, and 65 of the Philippine 
civil government act of July 1, 1902 (32 Stat., 706, 707) are in strict 
conformity with the statute and are legal in all respects. 


DEPARTMENT OF JUSTICE, 
December 26, 1903. 

Str: In your letter of December 24 you cite sections 63, 
ot, and 65 of the Philippine civil government act of July 1, 
1902, and state that under that legislation the Philippine 
government has agreed to purchase certain large parcels of 
land owned by religious orders or other associations, and, 
for the purpose of providing funds to acquire such lands, is 
about to borrow money and to issue $7,200,000 of registered 
+ per cent bonds redeemable at the pleasure of said yovern- 
ment after ten years from the date of issue and payable 
thirty years from said date. You inclose a draft of the pro- 
posed bond, and request an opinion upon the legality of the 
issue and of the form of bond. 
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The law in question (82 Stat., 706, 707) provides: 

‘Src. 63. That the government of the Philippine Islands 
is hereby authorized. subject to the limitations and condi- 
tions prescribed in this act, to acquire, receive, hold, main- 
tain, and convey title to real and personal property, and 
may acquire real estate for public uses by the exercise of 
the right of eminent domain. 

** Sec. 64. That the powers hereinbefore conferred in 
section sixty-three may also be exercised in respect of any 
lands, easements, appurtenances, and hereditaments which, 
on the thirteenth of August, eighteen hundred and ninety- 
eight, were owned or held by associations, corporations, 
communities, religious orders, or private individuals in such 
large tracts or parcels and in such manner as in the opinion 
of the Commission injuriously to affect the peace and wel- 
fare of the people of the Philippine Islands. And for the 
purpose of providing funds to acquire the lands mentioned 
in this section said government of the Philippine Islands is 
hereby empowered to incur indebtedness, to borrow money, 
and to issue, and to sellat not less than par value, in gold coin 
of the United States of the present standard value or the 
equivalent in value in money of said islands, upon such terms 
and conditions as it may deem best, registered or coupon 
bonds of said government for such amount as may be neces- 
sary, said bonds to be in denominations of fifty dollars or any 
multiple thereof, bearing interest at a rate not exceeding 
four and a half per centum per annum, payable quarterly, 
and to be payable at the pleasure of said government after 
dates named in said bonds not less than five nor more than 
thirty years from the date of their issue, together with inter- 
est thereon, in gold coin of the United States of the present 
standard value or the equivalent in value in money of said 
islands; and said bonds shall be exempt from the payment 
of all taxes or duties of said government, or any local au- 
thority therein, or of the Government of the United States, 
as well as from taxation In any form by or under State, 
municipal, or local authority in the United States or the 
Philippine Islands. The moneys which may be realized or 
received from the issue and sale of said bonds shall be ap- 
plied by the government of the Philippine Islands to the 
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acquisition of the property authorized by this section, and 
to no other purposes. 

‘Sec. 65. That all lands acquired by virtue of the preced- 
ing section shall constitute a part and portion of the public 
property of the government of the Philippine Islands, and 
may be held, sold, and conveyed, or leased temporarily for 
a period not exceeding three years after their acquisition 
by said government on such terms and conditions as it may 
prescribe, subject to the limitations and conditions provided 
for in this act: Prowded, That all deferred payments and 
the interest thereon shall be payable in the money prescribed 
for the payment of principal and interest of the bonds 
authorized to be issued in payment of said lands by the pre- 
ceding section and said deferred payments shall bear interest 
at the rate borne by the bonds. All moneys realized or 
received from sales or other disposition of said lands, or by 
reason thereof, shall constitute a trust fund for the payment 
of principal and interest of said bonds, and also constitute 
a sinking fund for the payment of said bonds at their matu- 
rity. Actual settlers and occupants at the time said lands 
are acquired by the government shall have the preference 
over all others to lease, purchase, or acquire their holdings 
within such reasonable time as may be determined by said 
government.” 

The proposed form of bond is as follows: 

‘*The government of the Philippine Islands is indebted 
unto ———-—— or assigns, in the sum of one thousand 
dollars. 

‘*This bond is issued in accordance with the provisions of 
section 64 of an act of Congress entitled ‘An act temporarily 
to provide for the administration of the affairs of civil gov- 
ernment in the Philippine Islands, and for other purposes,’ 
approved July 1, 1902, and an act of the Philippine Commis- 
sion numbered , enacted ——————.,, and is redeem- 
able at the pleasure of the Philippine government after 
February 1,1914, and payable February 1, 1934, with interest 
from the date hereof at the rate of four per centum per 
annum, payable quarterly on the first days of May, August, 
November, and February of each year. Both principal and 
interest are payable at the Office of the Treasury or of the 





92 Philippine Land Purchase Bonds. 


sub-treasuries of the United States, in gold coin of the 
United States of the present standard value, and are exempt 
from the payment of all taxes or duties of the government 
of the Philippine Islands or any local authority therein or 
of the Government of the United States, as well as from 
taxation in any form by or under State, municipal, or local 
authority in the United States or the Philippine Islands.” 

It is evident at the outset, on the face of the proposed 
bonds, that they will be issued in general ‘‘in accordance 
with the provisions of section 64.” This is an assurance by 
the responsible authorities that the conditions of the law 
have been and will be fully observed. The express terms 
of the bond show strict compliance with all the statutory 
conditions which the obligation itself must or naturally 
would incorporate and enumerate. And your letter states 
that the contract for the purchase of the lands relates to 
large tracts or parcels held under the defined ownership ‘‘in 
such manner, as in the opinion of the Commission [the Phil- 
ippine Commission], to seriously affect the peace and welfare 
of the people of the Philippine Islands.” 

It is to be observed that the bonds must be sold at not 
less than par value, in gold coin of the United States of the 
present standard value, or the equivalent in value of the 
money of the Philippine Islands. Conformity to this fur- 
ther condition is manifestly and necessarily contemplated 
by yourself and the authorities of the Philippine govern- 
ment. 

It is further to be observed that the law explicitly re- 
stricts the application of the proceeds of the loan to the 
purpose of the acquisition of the property authorized and 
_ creates a trust and sinking fund for the payment of the prin- 
cipal and interest of the bonds. As with government and 
municipal loans in general, similarly authorized and condi- 
tioned, the reliance of purchasers of the bonds for protection 
and security isupon the statutory grant of authority and upon 
the credit and responsibility of the governmental obligor sup- 
ported by its property and assets. In this case the lands to 
be acquired wal constitute by express enactment a portion of 
the public property of the Philippine government, and all 
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moneys realized from disposition of the lands will form a sink- 
ing fund for the bonds. The pledge of the faith and credit 
of the Philippine government, covering the due application 
of the proceeds of the loan and the maintenance of the sink- 
ing fund, rests, then, upon authority explicitly conferred 
by the national power; and while in the strict and legal 
sense the faith of the United States is not pledged as a guar- 
anty for the payment of the loan, or for the due use of the 
proceeds or the observance of the sinking fund require- 
ments, the entire transaction is to be negotiated under the 
auspices of the United States, and by its recognition and 
aid. The assumption is, therefore, conclusive and neces- 
sury that the terms of the statute as to the application of 
the moneys realized from the sale of the bonds, and as to 
all moneys realized from disposition of the lands, and as to 
the sinking fund so created, will be strictly followed. 

I have the honor thus to suggest, outside your precise 
query, that I see no reason for any legal doubt of the ade- 
quacy or extent of the protection and security given to the 
purchasers of the bonds; and on the whole case, and in re- 
sponse to your particular inquiry, I have the honor to say 
that I am clear in the opinion that the issue of bonds, and 
the form of bond proposed, are in strict conformity with the 
statute, and are legal in all respects. 

Very respectfully, 
HENRY M. HOYT, 
Solicetor- General, 
Approved: 
P. C. KNOX. 


The SECRETARY OF WAR. 


CUSTOMS LAWS—“‘CIRCULAR TO PASSENGERS.” 


The provisions of a ‘‘Circular to Passengers’? proposed to be issued by 
the Secretary of the Treasury regarding the right of residents of the 
United States returning from foreign countries to bring with them 
free of duty articles purchased abroad, and not intended for sale, of a 
total value not exceeding $100, ete., are in harmony with paragraph 
607 of the tariff act of July 24, 1897 (30 Stat., 202), and legal. 
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The Attorney-General declines to express an opinion as to the propriety 
of a proposed instruction to customs officials to inquire into the bona 
fides of the journey and the ownership of goods imported in such 
cases, as he is not authorized to express his views upon matters of 
propriety involving executive judgment and discretion; neither may 
he express an opinion as to whether the above provision can be 
enforced on proof that the object of the journey was to purchase 
goods, as the latter is a hypothetical as well asa judicial question. 
The legality of such an instruction, however, can not be seriously 
questioned. 

DEPARTMENT OF JUSTICE, 


December 29, 1903. 

Srr: By your letter of December 24 you submit for my 
examination and approval the draft of a proposed ‘* Circu- 
lar to passengers,” and you request my opinion as to whether 
the provision in the circular regarding the right of residents 
of the United States returning from abroad to bring with 
them free of duty $100 worth of articles purchased abroad 
is in harmony with paragraph 697 of the tariff act of July 
94, 1897, as interpreted by the circuit court of appeals in 
the case of United States v. One Pearl Necklace (111 Fed. 
Rep., 165). You also desire my opinion as to the propriety 
of the proposed instruction to customs officials to inquire 
into the bona fides of the journey and the ownership of the 
goods in such cases. 

The provision of the draft circular referred to reads as 
follows: 

‘‘A resident of the United States returning thereto is 
entitled to bring with him free of duty personal effects 
taken abroad by him as baggage, provided they have not 
been remodeled or improved abroad so as to increase their 
value, and, in addition thereto, articles purchased or other- 
wise obtained abroad of a total value not exceeding one 
hundred dollars. Such articles may be for the use of the 
person bringing them or for others, but not for sale. 

‘SAll articles obtained abroad, whether exempt from duty 
or otherwise, should be declared, and an allowance of one 
hundred dollars for articles obtained abroad will be made by 
the deputy collector upon the pier.” 

The proviso to paragraph 697 of the tariff act of July 24, 
1897 (30 Stat., 151), upon which the regulation just quoted 
is based, is as follows: 

» * * © Provided, That in case of residents of the 
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United States returning from abroad, all wearing apparel 
and other personal effects taken by them out of the United 
States to foreign countries shall be admitted free of duty, 
without regard to their value, upon their identity being 
established, under appropriate rules and regulations to be 
prescribed by the Secretary of the Treasury, but no more 
than one hundred dollars in value of articles purchased 
abroad by such residents of the United States shall be 
admitted free of duty upon their return.” 

My opinion is not specifically requested upon that part of 
the proposed regulation concerning the admission of. per- 
sonal effects which have been taken abroad by passengers 
as baggage. I may observe, however, as to this, that the 
exception made in the case of personal effects which have 
been remodeled or improved abroad so as to increase their 
value, appears to be such a rule as the Secretary of the 
Treasury is authorized to prescribe by paragraph 697, and 
would seem to be highly desirable and necessary for the 
proper identification of the articles on arrival in this 
country. 

As to the admission free of duty of articles not exceeding 
$100 in value, it is noted that the proposed regulation dif- 
fers from the corresponding provisions of paragraph 697 in 
the addition of the words ‘‘or otherwise obtained” to the 
phrase ‘‘articles purchased abroad,” and the qualification 
that ‘‘ such articles may be for the use of the person bring- 
ing them, or for others, but not for sale.” These changes 
seem so be in accord with the view of the circuit court of 
appeals in the case of United States vy. One Pearl Necklace 
(s.pra). The court in that case held, with reference to the 
exemption from duty of the $100 worth of goods, that ** it 
is wholly immaterial whether they are purchases or pres- 
ents, or whether they belong to the person bringing them.” 
It appears also from the remarks of the court in the case 
referred to and in the case of One Pearl Chain v. Cnited 
States (123 Fed. Rep., 371), that, owing to the wording of 
the circular and form of declaration previously furnished 
to passengers, there has been some confusion and uncer- 
tainty as to whether articles obtained abroad should be 
dechred unless they were intended for others or for sale. 
The addition in the proposed circular of the words * but 
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not for sale,” together with the requirement immediately 
following, that «lZ articles obtained abroad shall be de- 
clared, would seem to obviate the difficulty commented 
upon by the circuit court of appeals, and to be in harmony 
with the general intent and purpose of the law. Since, 
therefore, the circular does not undertake to amend or 
enlarge the law on the point in question, but merely effect- 
uates the authoritative construction by the courts, I am of 
the opinion that it is regular and legal. 

The instruction which it is proposed to give to customs 
ofiicials in connection with the regulation under considera- 
tion here is as follows: 

‘*To prevent the use of the foregoing provision as a 
cloak for smuggling, customs officials are instructed to 
inquire into the bona fides of the journey and the actual 
ownership of the goods. Either the presence of an unusual 
amount of any class of highly dutiable merchandise, or fre- 
quent and hasty journeys, is sufficient to raise the presump- 
tion of bad faith. Such cases will be subject to most 
careful scrutiny and prosecution.” 

You ask my opinion on the propriety of this instruction, 
and inquire whether the provision can be enforced on proof 
that the object of the journey was to purchase the goods. 
I am not authorized to express any views upon a matter of 
propriety lying within your own executive judgment and 
discretion, nor am I able to advise you whether this pro- 
vision, if incorporated in the circular, could be enforced. 
That is a hypothetical question as well asa judicial one, 
because it involves the mere speculation on my part that if 
the requirement is adopted, proceedings in court to enforce 
it may or may not be successful. In accordance with 
numerous precedents, I must, therefore, formally decline 
compliance with your request upon this point. (20 Opin., 
440; 21 Opin., 509; 22 Opin., 77; 24 Opin., 118.) 

Nevertheless, In view of the obvious danger of pretense 
and fraud, against which the proposed paragraph would un- 
dertake to guard, Tam entirely willing to offer the sugges- 
tion that this appears tome to be a matter in which you may 
properly and fully rely without hesitation upon your own 
administrative judgment. In other words, although I must 
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refrain from advising you as to the propriety of the pro- 
posed paragraph, or as to its fate if it should come before 
the courts, it does not seem to me, speaking from the pres- 
ent standpoint, that its general legality can be seriously 
questioned. 
Very respectfully, 
HENRY M. HOYT, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. © 


ATTORNEY-GENERAL—OPINION. 


The Attorney-General declines to express an opinion as to the lia- 
bility of the postmaster at Baltimore, Md., for a sum of money paid by 
him to a former clerk in the Baltimore post-office, and for which no 
service was performed, for the reason that the question is essentially a 
judicial one, amounting to an inquiry whether in regular legal proceed- 
ings a court and jury would hold that officer liable. Advised, however, 
that the circumstances may be regarded as showing a prima facie case of 
liability, and calling for action in the way of securing a judicial deter- 
mination of the question of liability. 


DEPARTMENT OF JUSTICE, 
December 30, 1903. 

Str: With your letter of November 25 you inclose certain 
papers relating to the claim of the United States against 
S. Davies Warfield, postmaster at Baltimore, Md.. for the 
sum of $5,131.79 paid to John W. Pettit, former clerk in the 
Baltimore post-office, for which Pettit performed no service; 
and you request my opinion in respect to the liability of 
Mr. Warfield on this claim. 

The papers which you inclose, including especially certain 
memoranda upon the facts of the case and the laws involved, 
made by the Assistant Attorney-General for the Post-Office 
Department, may be taken as a sufficient statement of the 
facts by yourself; but inasmuch as the ultimate question 
amounts to the inquiry whether in regular legal proceedings 
upon the bond a court and jury would hold Mr. Warfield 
liable, and that question is exsentially a judicial question, 
I must decline to comply with your request in view of the 
well settled rules controlling me in rendering opinions to the 
heads of Departments. (21 Opin., 369; 24 Opin., 69.) 
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Nevertheless I have no hesitation in advising you that the 
circumstances appearing may be regarded as showing a 
prima facie case of liability, and as calling upon you, or 
indeed requiring you, in order to protect the Government 
interests, to put the bond in suit and to submit to a jury 
the question of Mr. Warfield’s liability thereon. 

Very respectfully, 
HENRY M. HOYT, 
Acteng Attorney-General. 

The PosTMAsTER-GENERAL. 


TREASURER OF THE UNITED STATES—PHILIPPINE LAND 
PURCHASE BONDS. 


There is no legal objection to the Treasurer of the United States receiv- 
ing the principal and interest of the Philippine Jand purchase bonds 
from the Philippine government, and distributing the same to the 
holders of the securities, nor to the Register of the Treasury of the 
United States registering and recording said bonds, provided the offi- 
cers In question are willing and the Secretary of the Treasury consents 
and approves; but there is no specific prov ision of law authorizing the 
performance of such services, 

Asa general rule, when it is sought to exercise any official power or func- 
tion, explicit authority must be found in the law; but the application 
of this doctrine is not necessarily universal, and depends upon the char- 
acter and relations of the particular power and all the germane circum- 
stances. 

Sngvested that Congressional action be sought to provide for the various 
features of expense, compensation to the Government or its officers, 
official liability for the faithful performance of the trust, ete. 


DEPARTMENT OF JUSTICE, 
December 31 5 IOS, 

Sir: By your letter of December 29 you inquire whether 
there is any legal objection to the Treasurer of the United 
States receiving the principal and interest of the Philippine 
land purchase bonds from the Philippine government, and 
distributing the same to the holders of the securities, as 
provided for in the draft of the bond proposed. You also 
inquire whether there is any legal objection to the Register 
of the Treasury of the United States registering and record- 
ing suid bonds, 
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The language of the proposed form of bond is, ** both 
principal and interest are payable at the office of the Treas- 
urer of the United States,” but there is no specific reference 
on the face of the proposed form to registration. 

There is no law expressly authorizing such use of the 
office facilities of the Treasurer of the United States and 
the Register of the Treasury, and the question is whether 
there is any law which expressly or by plain implication 
forbids the proposed action; and in case there is no such law, 
whether, in view of the relations between the Government 
of the United States and the Philippine government under 
existing legislation, and in view of certain precedents and 
analogies, you may legally authorize the plan suggested. 

Section 243, Revised Statutes, forbids the Secretary of the 
Treasury, the Treasurer, and the Register, among other ofh- 
cers, to be concerned or interested directly or indirectly in 
the purchase or disposal of public securities of the United 
States or of any State. The obvious purpose of that law, 
as shown throughout the section, is to prohibit) personal 
interest in such bond issues and certain other affairs and 
business, and private emolument or gain in the transaction 
of any business in the Treasury Department. Necessarily 
no such interest or emolument is contemplated in the pres- 
ent case; but while the spirit and purpose of that statute 
would control the exercise of the functions now invoked, it 
does not prohibit them. There is, then, in existing law 
neither specific authority nor prohibition; the power is 
neither granted nor denied by express language or by clear 
implication. Undoubtedly as a general rule, when it is 
sought to exercise any official power or function, explicit 
authority must be found in the law; but the application of 
this doctrine is not necessarily universal, and depends upon 
the character and relations of the particular power and all 
the germane circumstances. 

In the nature of the case and under the necessary and 
established practice, as well as by force of section 161, 
Revised Statutes, the Secretary of the Treasury directs all 
the operations of the Department, the conduct of the off- 
cers serving in it and under him, and the performance of 
its business. In the present matter, consequently, it 1s 
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essential that the course proposed should receive your 
approval as head of the Department supervising all its 
activities. But I conceive that this novel situation is not 
one in which you would positively direct the Treasurer, 
but one calling upon him to act, because of his official 
capacity, it is true, yet still in a personal way sub modo and 
subject to the exercise of his individual choice and discre- 
tion. In short, as it appears to me, if the Philippine gov- 
ernment sees fit to commit the receipt and disbursement 
of the funds for the interest and the principal of the bonds 
to the Treasurer of the United States acting as the agent 
pro hac vice of that government, and the Treasurer is will- 
ing, with your approval, to undertake the trust, the 
transaction is natural and legitimate, and I am aware of no 
statutory enactment or principle of law which offers an 
obstacle. [say the transaction in this view is natural and 
legitimate; that statement calls for more particular dis- 
cussion of the legal relations and precedents involved. 

The loan is issued by the authority of the United States 
for a purpose of great consequence to the Philippine Islands 
and to the United States as well, in its sovereign and goy- 
ernmental connection with the islands (sees. 68, 64, 65 of 
the Philippine civil government act of July 1, 1902, 32 
Stat., 706, 707). Although the loan is not legally guaran- 
teed by the United States, the issue is obviously made over 
its faith and credit and by its aid and recognition. The 
bonds are offered to the public under the auspices of the 
United States ‘** by direction of the Secretary of War and 
the authority of the government. of the Philippine Islands,” 
founded upon the act of Congress. 

It is pertinent to observe that all the laws of the Philip- 
pine Commission are enacted in conformity with the first 
section of the act of Congress just cited ‘t by authority of 
the United States;” and it seems that when an agent or rep- 
resentative of the Philippine government in this country is 
appointed, the Philippine enactment also proceeds ‘‘ with the 
consent of the Secretary of War first had.” (Public Laws 
and Resolutions passed by the United States Philippine 
Commission, 1901, passim, id., p. 278, en re ** Disbursing 
agent.”) This clause calls up the function and powers of 
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the Secretary of War relative to the government of the 
Philippines, which rest upon the instructions of President 
McKinley to the Philippine Commission of April 7, 1900, 
directing the Commission to report to the Secretary of 
War, and that their action be subject to his approval and 
control. This direction was recognized and confirmed in 
the first section of the act of July 1, 1902, supra. 

Furthermore, Congress has already established relations 
between the Treasury of the United States and the treas- 
ury of the Philippine Islands regarding the deposit and 
transfer of public moneys (act of March 8, 1902, 32 Stat., 
54) and the bonds in question are to be issued by officers 
of the United States in execution of a specific act of Con- 
gress, evpra. It appears also from the announcement cir- 
cular of the Bureau of Insular Affairs of the War Depart- 
ment, inviting subscriptions to the bonds, from which I 
have already quoted the clause impressing the sanction and 
authority of the Secretary of War upon the call for bids 
and the entire negotiation, that by your direction the 
Treasury Department, under certain conditions, will accept 
the bonds as security for deposits of public money and. in 
substitution for Government bonds now held as_ such 
security. 

It appears further that the instructions from the Seere- 
tary of War to the civil governor of the Philippines, dated 
May 9, 1902, authorizing the latter to nevotiate for and 
determine upon a sale of the lands of the religious orders 
in the Philippines was transmitted to the Philippine Com- 
mittee of the Senate June 6, 1902 (Senate Doc. No. 331, 
pt. 3, 57th Cong., Ist sess., p. 292+). And it appears that 
the report of the House Committee on Insular Affairs, dated 
April 10, 1902, which recommended the passave of the Philip- 
pine civil government bill (now the act of July 1, 1902, 
supra), sets out the ** Friars’ lands” question with Governor 
Taft’s testimony before the committee. (House Report No. 
1540, 57th Cong., Ist sess., p. £; see also report. No. 2496, 
57th Cong., 1st sess., p. 19.) 

The report of the Senate Philippine Committee of March 
31, 1902 (Senate Report No. 915, 5ith Cong., Ist sess., p. 
2), emphasizes the necessity of providing for the purchase 
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of those lands under the provisions of sections 63-65 of the 
law as finally adopted. 

Thus it appears that Congress passed the law with full 
knowledge of all the clements and necessities of the situation. 

These facts, with similar facts and the statutes and laws 
cited, as well as others (cf coinage sections (6-83, act of 
July 1, 1902), show the close relation of the United States, 
its officers and instrumentalities, to this purchase of lands 
and issue of bonds, and to the financial situation in general 
in the Philippine Islands. The interest and credit of the 
United States are deeply and essentially concerned in these 
matters. 

It is, however, true that when the Treasurer of the United 
States transacts such business as is now proposed, not cov- 
ered by his original and general duties in the Treasury De- 
partment service (sees. 301-311, Rev. Stat.), he proceeds 
customarily under specific authority of law. It appears 
that the Treasurer, by special act of Congress, now per- 
forms similar duties as agent for a number of funds. These 
funds are never covered into the Treasury; otherwise it 
would require an act of Congress to authorize the disburse- 
ment thereof. (Sees. 8503, 8620, 8675, Rev. Stat.) Thus, 
for example, by the acts of June 20, 1874, and February 
20, 1875 (18 Stat., 116: id., 332), it was expressly provided 
that the 3.65 per cent bonds of the District of Columbia, 
for the payment of the principal and interest of which, and 
the creation of a sinking fund, the faith of the United States 
was explicitly pledved, should) be registered in the oftice of 
the Register of the Treasury, and the interest thereon should 
be payable at the Treasury of the United States. (See also 
the acts of March 3, 1s01, 26 Stat., 1103, and of August 
13, L804, 28 Stat., 277. 

On the other hand, there is a precedent Instance in which 
the Treasurer performs a function similar to the one now 
contemplited without specific authority of law, and the 
exception is in the case of the fund known as the ‘* Whole 
cost fund”? of the District of Columbia. This fund is com- 
posed of moneys received by the District to cover the cost 
of certain municipal work performed by it for property 
owners, subject to ultimate return of the difference between 
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the amount received and the actual cost. Public considera- 
tions rendered it important that this business of the District 
should be transacted by the Treasury, and it seems that, 
with your approval, the Treasurer, at the request of the 
Commissioners of the District, assented to the opening of 
a separate account on the books of his office, known as the 
‘“Whole cost funds,” and thereupon received and dis- 
bursed moneys on that account, the work being undertaken 
rather as a service of comity than a matter of formal 
responsibility. 

This instance seems to me to furnish a sufficient analogy 
and precedent for the course proposed in the present case. 

It is, however, proper for me to notice various other 
points suggested by the foregoing review. 

The bond given by the Treasurer (sec. 302, Rev. Stat.) is 
conditioned for the faithful performance of the duties of his 
othce (Rey. Stat., swyru, and various special acts as herein 
cited, with others) and for the fidelity of the persons by him. 
employed in those duties. The service now proposed is not 
such a duty, and if, therefore, the Philippine government 
desires or needs protection, it appears to be necessary to pro- 
vide, through appropriate enactments of the Commission or 
by the proper authorities acting in their behalf, for a specific 
bond to cover this separate transaction and responsibility to 
be undertaken by the Treasurer. If, for this reason or any 
other, it should be deemed proper to grant special compensa- 
tion to the Treasurer for the service, it is probable that action 
by Congress as well as the Philippine Commission would be 
requisite in view of the statutes generally forbidding an 
officer of the United States to receive additional compensa- 
tion or allowance for his services (sec. 1765, Rev. Stat., act 
of June 20, 1874; 18 Stat., 85, 109, cater u//u), and espe- 
cially in view of section 243, Rev. Stat., referred to ante. 
But it must be said that the statutes prohibiting extra com- 
pensation—as distinguished from section 243 denouncing 
private emolument for transacting ay business in the Treas- 
ury Department—contemplate additional allowances from 
the United States for work in its service. And it seems, 

accordingly, that in numerous instances a separate compen- 
sation has been given to United States otticers for separate 
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duties performed for our insular governments. By express 
authority of Congress, oficers of the Army are acting as 
officers of the Philippine constabulary, and are receiving 
special compensation for that service (act of January 30, 
1903, 32 Stat., 783). Without express authority from Con- 
gress, officers of the United States Army serving in Cuba 
received special compensation from the Cuban revenues; 
and it appears that this fact was frequently reported to Con- 
gress during a series of years, and met the approval of com- 
mittees and never received dissent or disapproval from 
either House of Congress. An officer of the Bureau of In- 
sular Affairs in the War Department receives at present, 
under a law of the Philippine Commission (Public Laws and 
Resolutions passed by the United States Philippine Commis- 
sion, 1901, p. 273, ut supra), extra compensation for per- 
forming the duties of disbursing agent for that government 
in the United States. 

It is certain, however, that the United States can not 
properly be charged with any extra expense incurred by its 
regular departmental service because of this transaction; 
and since, further, there is no existing appropriation out of 
which the necessary clerical hire and other items of cost 
could legally be defrayed, it seems necessary for the Philip- 
pine government to provide for defraying such items of 
expense. You may, for some or all of the reasons inferable 
from the preceding discussion, deem it judicious to seek to 
obtain Congressional action which shall specifically recog- 
nize and provide for the entire situation presented, or for 
the various features of expense, compensation to the Gov- 
ernment or its officers, official liability for the faithful 
performance of the trust, etc. Legislation by Congress 
might take the form of conferring authority upon you or 
other officers of the Government in advance of any admin- 
istrative action whatever upon such unsettled points, or 
might specifically confirm or approve the action which you 
may conclude to take forthwith. Of course, what I have 
said herein with especial reference to the Treasurer of the 
United States applies equally to the Register of the 
Treasury. 

But however you may determine to proceed upon the col- 
Jateral matters and subsidiary aspects of the case referred 
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to, in response to your particular inquiry, which is the main 
and essential one, I have the honor to advise you, upon full 
consideration, that if the Treasurer of the United States and 
the Register of the Treasury are willing to undertake the 
respective services proposed on behalf of the Philippine 
government, and if you consent and approve, I am aware of 
no legal objection to carrying out the arrangement without 
specific authority of law. 

Very respectfully, 

HENRY M. HOYT, 
Solrertor- General. 
Approved: 
P. C. KNOX. 


The SECRETARY OF THE TREASURY. 


CONSTITUTIONAL PROHIBITION—APPROPRIATIONS FOR 
ARMIES. 


The United States is authorized to enter into a contract. for the payment 
of royalty on account of the construction of certain guna, Carriages, ete., 
payable out of appropriations ‘for the armamenc of fortifications, and 
for other purposes,’’ approved May 25, 1900 (31 Stat., 185), March, 
1, 1901 (31 Stat., 874), and June 6, 1902 (32 Stat., 388), notwithstand- 
ing the fact that the fulfillment of such contract might extend over 
a period of more than two years. 

The inhibition of Article I, section 8, clause 12, of the Constitution is 
contined to appropriations to raise and support armies in the strict 
sense of the word ‘‘support,’’ and does not extend to appropriations 
for the various means which an army may use in military operations, 
or which are deemed necessary for common defense. 


DEPARTMENT OF JUSTICE, 
January 2, 1904. 

Str: Iam in receipt, by reference from you, of the request 
for an official opinion upon the question submitted by the 
Chief of Ordnance, United States Navy, and have the honor 
to respond thereto. 

The question submitted is ‘‘ whether or not the United 
States can enter into a contract with Vickers Sons & Maxim 
(Limited), of England, to pay it a royalty on account of con- 
structing certain guns, carriages, etc., the designs of which 
are covered by United States letters patent owned by it, out 
of the appropriation for mountain guns, with their car- 
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riages, packing outfits, accessories and animunition, con- 
tained in the acts for the armament of fortifications and 
other purposes, approved May 25, 1900 (81 Stat., 185), 
March 1, 1901 (31 Stat., 874), and June 6, 1902 (32 Stat., 
308).”” 

These acts make the sums therein appropriated ‘‘ to be 
available until expended;” and here arises the real inquiry, 
namely: 

Whether, inasmuch as a judicious and proper use, for the 
purposes intended, of the moneys thus appropriated for 
military purposes, might, and in some cases probably would, 
extend over a period of more than two years, these appro- 
priations are in conflict with Article I, section 8, clause 12, 
of the Constitution, which provides that Congress shall have 
power **to raise and support armies, but no appropriation 
of money to that use shall be for a longer term than two 
years.” 

The words ‘*to that use” refer to the raising and sup- 
porting armies, so that the clause is as if it had read ‘‘ no 
appropriation of money to raise and support armies shall 
be for more than two vears.” The question is, therefore, 
whether the appropriations here considered ‘* for mountain 
guns, with their carriages, packing outfits, accessories 
and ammunition,” are appropriations to raise and support 
armies. To raise and support an army is one thing. To 
render it effective, by equipping it with guns, ammunition, 
and other means for attack and defense, is another; and the 
word ‘equip’ was, in military parlance, so common and 
well known as to preclude the idea that the framers of the 
Constitution intended the words ‘S raise and support” as 
including, or as the equivalent of, “raise, support, arm or 
equip,” and thus to limit appropriations for forts, fortifica- 
tions, heavy ordnance, arms, ammunition, and other means 
for the public defense to such as must be expended within 
two years. 

Furthermore, it is not necessary to extend the meaning 
of the words **to raise and support” beyond their ordinary 
signification in order to include the power to arm and equip 
armies When they are raised and supported. That power 
follows as of course from the power to declare war; to raise 
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and support armies; to provide forts, mavazines, and arsenals; 
and to levy and collect taxes to provide for the common 
defense. 

That the inhibition was not intended to go beyond the 
ordinary meaning of the term ‘‘raise and support,” nor to 
forbid Congress, 1n time of peace, to prepare for war by 
erecting and arming forts and fortifications, providing 
arsenals, heavy artillery, arms, ammunition, and other means 
for the common defense and public safety, even though this 
should require appropriations for more than two vears, is 
manifest: First, from the fact that, had a matter of such 
vast importance been actually intended, it would have been 
expressed with the clearness and precision which character- 
izes the whole of the Constitution, and would not have been 
left to what 1s, at best. a very doubtful inference from an 
ambiguous expression; and, second, it ts manifest from the 
broad, unlimited powers conferred upon Congress in other 
parts of that instrument. 

Thus, the power to declare war is also the power to pre- 
pare for, maintain, and carry on war, offensive and defen- 
sive; of constructing and arming forts and fortifications, 
providing heavy artillery, arms, ammunition, and all other 
means of warfare. This may and often does require appro- 
priations for more than two years. The power to do these 
things was not intended to be taken away or restricted by 
the inhibition of appropriations to raise and support armies. 
The two purposes were different. The one was to raise and 
support armies, and to guard against excess in this the power 
was limited; the other was to arm, equip, and render etfect- 
ive such armies as we might have within the previous lim- 
itation, and to provide for the common defense, And, as to 
this latter purpose, no restriction is tmposed. 

Clause 17, section 8, Article I, which gives to the Govern. 
ment exclusive jurisdiction over all places purchased by the 
consent of a State, ‘‘for the erection of forts, magazines, 
arsenals, dockvards, and other needful buildings,” confers 
upon Congress an unlimited power to procure sites for, 
erect, arm and supply, at will, these forts, magazines, arse- 
nals, and other needful buildings for military purposes; and 
the fact that, in order todo these things, appropriations for 
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more than two years would be required, in no wise detracts 
from or restricts the exercise of this power. 

The constitutional provision that ‘‘no money shall be 
drawn from the Treasury, but in consequence of appropri- 
ations” equally forbids the making of contracts or promises 
for the payment of money for which no appropriation has 
been made; so that, if appropriations ‘* to raise and support 
armies” embraced appropriations for forts, magazines, arse- 
nals, cannon, arms, etc., Congress would be without power 
to contract for the completion or supply of any of these 
except such as could be completed or supplied within two 
years after the appropriation therefor. 

‘The wide and unlimited power to levy and collect taxes, 
etc., to ‘‘ provide for the common defense and general wel- 
fare” fully authorizes Congress to provide forts, magazines, 
arsenals, guns, ammunition, and military stores and sup- 
plies, without reference to whether or not the appropri- 
ations therefor extend over more than two years; and, in 
reading this and the other clauses referred to, it is impossi- 
ble to suppose that the powers thus conferred without con- 
dition or restriction were, in fact, intended to be limited 
and qualified by the clause here considered. 

I have no hesitation in reaching the conclusion that the 
appropriations forbidden by Article I, section 8, clause 12 
of the Constitution are those only which are to raise and 
support armies in the strict sense of the word °*‘ support,” 
and that the inhibition of that clause does not extend to 
appropriations for the various means which an army may 
use in military operations, or which are deemed necessary 
for the common defense, or which may be provided as a 
measure of precaution irrespective of the existence or mag- 
nitude of any present army. 

And, answering your question more specifically, I am of 
opinion that the provisions referred to in the appropriation 
acts cited are not in conflict with clause 12, section 8, Arti- 
cle I of the Constitution. 

Respectfully, 
HENRY M. HOYT, 

Approved: Solicctor- General. 

P. C. KNOX. 
The SECRETARY OF ‘War. 
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IMMIGRATION REGULATIONS—HEAD-TAX DEPOSIT. 


The requirement of Rule 15 of the Immigration Regulationsof August 26, 
1903, for the enforcement of the act of March 3, 1903 (32 Stat., 1213), 
requiring a deposit of $2 each for alien passenger arriving at the port of 
San Francisco on steamers from Sydney, New South Wales, and way 
ports, seeking admission into the United States and claiming to be 
in transit through the same, is not invalid. 

Officers charged with the enforcement of the above-named regulation 
must not, however, apply the rule with such strictness or harshness 
as to render the refunding of the sums paid thereunder, in proper 
cases, impossible or unreasonably difficult of attainment. 


DEPARTMENT OF JUSTICE, 
January 14, 1904. 

Sir: I have your communication transmitting the protest 
of the Oceanic Steamship Company against the requirements 
of Rule 15 of the Immigration Regulations issued by the 
Bureau of Immigration, August 26, 1903, for the purpose 
of carrying out the objects of the act of March 3, 1903, 
under the terms of which rule a deposit of $2 each has been 
required for alien passengers arriving at the port of San 
Francisco on the steamers of such company from Sydney, 
New South Wales, and way ports, who sought admission into 
the United States and claimed to be in transit through the 
same. Youask foran opinion as to whether such a deposit 
as that specified, exacted as a security for the payment of 
the head tax in case the alien professing to be merely in 
transit should in fact fail to leave the country, is in effect a 
violation of that portion of section 1 of said act which de- 
clares that ‘‘the head tax herein provided for shall not be 
levied upon alzens in transit through the United States.” 

Rule 15 of the Immigration Regulations in question is as 
follows: 

‘*No alien desiring admission at a port of the United 
States for the professed purpose of proceeding directly 
therefrom to foreign territory shall be permitted to land 
thereat except after deposit with the collector of customs 
at said port, by the master or owner of the vessel on which 
such alien is brought, of the amount of the head tax ($2) 
prescribed by section 1 of the act approved March 3, 1903, 
said amount to be refunded upon proof satisfactory to the 
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immigration officer in charge at the port of arrival that 
said alien has passed by direct and continuous journey 
through and out of the United States.” 

The ‘‘act to regulate the immigration of aliens into the 
United States,” passed March 3, 1903 (82 Stat., 1213), 
imposes a duty of $2 for each passenger not a citizen of the 
United States, or the Dominion of Canada, Cuba, or Mexico, 
who shall come by any vessel from a foreign port to any 
port within the United States, to be paid to the collector 
of customs of the port to which such alien passenger shall 
come, by the master, agent, owner, or consignee of the ves- 
sel, and then specifies: ** The bead tax herein provided for 
shall not be levied upon alvens tn transit through the United 
States, nor upon aliens who have once been admitted into 
the United States and have paid the head tax who later 
shall go in transit from one part of the United States to 
another through foreign contiguous territory.” 

Section 22 of the same act charges the Commissioner- 
General of Immigration with the administration of all laws 
relating to the immigration of aliens, gives him control, 
direction, and supervision of all officers, clerks, and employ- 
ees appointed thereunder, and directs that he shall establish 
such rules and regulations, prescribe such forms of bonds, 
reports, entries, and other papers, and ‘*shall issue from 
time to time such instructions, not Inconsistant with law, as 
he shall deem best calculated for carrying out the provisions 
of the act and for protecting the United States and aliens 
Inigrating thereto from fraud and loss.” 

It was the manifest purpose of the Congress that a duty 
of 82 each should be collected for all admissible passengers 
not citizens of the United States, Canada, Cuba, or Mexico, 
landed in the United States from vessels from any foreign 
port, except “alrens tn transit through the United States,” 
and the other class described in the quotation above set out. 
The necessary details for the enforcement and collection of 
the duty imposed were left to be determined by the Com- 
misstoner-General of Immigration under the direction of 
his superior in the Department, and the rules and regula- 
tions therefor made by him, so far as not in conflict with 
the law, are accordingly obligatory. 
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Tam unable to see that the requirements of the above- 
quoted rule 15 of the Immigration Regulations, when rea- 
sonably construed, are in such conflict with any law passed 
by Congress as to render it invalid. To permit every pas- 
senger claiming to be /n transit through the United States 
to land, without restriction, would almost certainly result 
in extensive frauds and defeat the purposes of the act. 
Obviously it would be impossible for the Government to 
keep track of a large number of aliens after they had once 
landed without restriction or condition, and to enforce there- 
after the collection of the head tax on those of them who had 
fraudulently, ignorantly, or otherwise improperly claimed 
exemption; and, in the absence of some such requirement 
as that contained in rule 15, the protection of the United 
States from ‘‘ fraudand loss” would be practically impossible. 

I have the honor, therefore, to advise you that, in my 
opinion, the protest of the Oceanic Steamship Company, in 
so far as it is based on the supposed invalidity of rule 15, is 
not well founded, and that you may continue to enforce a 
reasonable obedience to the requirements of said rule. Your 
officers must not, of course, apply the rule with such strict- 
ness or harshness as to render refunding of the sums paid 
thereunder, in proper cases, impossible or unreasonably 
dithcult of attainment. 

Respectfully, 
HENRY M. HOYT, 
aleting Attorney-General. 

The SECRETARY OF CoMMERCE AND LAbor. 


UNLAWFUL OCCUPATION OF PUBLIC GROUNDS IN THE 
DISTRICT OF COLUMBIA. 


Section 1818, Revised Statutes, which directs the Secretary of the 
Interior to prevent the unlawful occupation of ‘the public streets, 
avenues, xyuares, or reservations in the city of Washington,’’ is: still 
in force and has not been modified by subsequent. legislation, includ- 
ing that portion of the act of April 28, 1902 (32 Stat., 152), amenda- 
tory of section 1797, Revised Statutes, which imposes a similar duty 
on the Chief of Engineers in regard to ‘‘the public buildings and 
grounds in the District of Columbia.”’ 


112) Unlawful Occupation of Publie Grounds in D.C. 


Repeals by implication are not favored, and when two statutes cover in 
whole or in part the same matter, and are not absolutely irreconcilable, 
effect should be given, if possible, to both. (U.S. v. Greathouse, 166 
U. S., 605.) 

DEPARTMENT OF JUSTICE, 
January 28, 1904. 

Str: I have the honor to acknowledge the receipt of your 
letter of the 23d instant in which you ask my opinion as to 
whether section 1818 of the Revised Statutes, which charges 
you with certain duties, is still in force in its entirety, or 
whether ‘‘it has been modified by legislation enacted subse- 
quent to the revision of the statutes in 1874.” 

Section 1818 reads as follows: 

‘*Sec. 1818. The Secretary of the Interior is directed to 
prevent the improper appropriation or occupation of any of 
the public streets, avenues, squares, or reservations in the 
city of Washington, belonging to the United States, and to 
reclaim the same if unlawfully appropriated; and particu- 
larly to prevent the erection of any permanent building 
upon any property reserved to or for the use of the United 
States, unless plainly authorized by act of Congress, and to 
report to Congress at the commencement of each session 
his proceedings in the premises, together with a full state- 
ment of all such property, and how, and by what authority, 
the same is occupied or claimed. Nothing herein contained 
shall be construed to interfere with the temporary and 
proper occupation of any portion of such property, by law- 
ful authority, for the legitimate purposes of the United 
States.” 

The only subsequent legislation you refer to, or that I 
know of, that might possibly have the effect of modifying 
section 1818, is the following addition, by way of amend- 
ment, to section 1797 of the Revised Statutes: 

‘fand when it shall he made to appear to the said Chief of 

Engineers, or to the officer under his direction having imme- 

diate charge of said public buildings and grounds, that any 

person or persons Is in unlawful occupation of any portion 
of said public lands in the District of Columbia, it shall be 
the duty of said officer in charge thereof to notify the mar- 
shal of the District of Columbia in writing of such unlawful 
occupation, and the said marshal shall thereupon cause the 
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said trespasser or trespassers to be ejected from said lands, 
and shall restore possession of the same to the officer charged 
by law with the custody thereof.” (Act of April 28, 1902; 
32 Stat., 152.) 

Section 1797 of the Revised Statutes, to which the above 
is an amendment, reads as follows: 

‘Sec. 1797. The Chief of Engineers shall have charge 
of the public buildings and grounds in the District of Co- 
lumbia, under such regulations as may be prescribed by the 
President, through the War Department, except those build- 
engs and grounds which are otherivise provided for by law.” 

The question presented, therefore, is, whether the above- . 
quoted addition or amendment to section 1797 of the Re- 
vised Statutes repeals by implication any part of section 
1818 of the Revised Statutes, there having been no express 
repeal of that section or any part of it. 

There is a general rule relating to implied repeals, which 
can not be better stated than in the following language of 
the Supreme Court: 

“oe * * Repeals by implication are not favored, and 
when two statutes cover in whole or in part the same mat- 
ter, and are not absolutely drreconcilable, effect should be 
given, if possible, to both of them.” (U7. 8S. v. Greathouse, 
166 U. S., 605.) 

Now, it is quite plain that Congress may invest two dif- 
ferent rederal officers with concurrent jurisdiction over the 
same subject; or, to come nearer to the case in hand, Con- 
gress may, by an earlier and a later statute, charge two 
different officers with the performance of duties of identic- 
ally the same description, and unless the later statute pre- 
scribes the valy rules which shall govern the performance 
of the duties, it can not be said that the two statutes are 
repugnant or irreconcilable. Wherefore it follows that, 
even assuming that section 1818 and the subsequent legisla- 
tion referred to cover in whole or in part the same ground, 
there is yet no necessary repugnancy between the two pro- 
Visions that would prevent effect from being given to both 
of them; because either the Secretary of the Interior or the 
Chief of Engineers, or both in conjunction, as might be 
determined by a previous understanding between them, or 
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otherwise, could, in a given case, undertake to prevent the 
unlawful occupation of the public pronerty described in the 
statutes in question. 

In this view of the case, it is samnterial to inquire whether 
the two enactments really do overlap to any extent. It is 
pertinent to point out, however, that the duty imposed upon 
the Secretary of the Interior by section 1818 is to prevent the 
unlawful occupation of ‘*‘ the public streets, avenues, squares, 
or reservations in the city of Washington,” while that 
imposed upon the Chief of Engineers and the Marshal of the 
District of Columbia by the subsequent legislation is to pre- 
vent the unlawful occupation of ‘‘the public buildings and 
grounds in the District of Columbia * * * except those 
buildings and grounds which are otherwise provided for by 
law.” It might be argued with great force, I think, that 
the respective fields of action thus defined do not cross or 
impinge upon each other, but are separate and distinct. 

Your letter refers to sections 222 and 226 of the Revised 
Statutes relating to the District of Columbia and section 
1797 of the Revised Statutes of the United States, presum- 
ably as having some hearing on the point in issue. The 
original enactments which formed the basis of these sec- 
tions in the revision of the laws all antedated the enactment 
which was carried into the Revised Statutes as section 1818. 
Hence, while throwing light on the subject, they yet have 
no decisive bearing on the question whether section 1818 
has been modified by sebseqguent legislation. 

My conclusion is that section 1818 of the Revised Statutes 
has not been modified by the subsequent legislation referred 
to, but is still in force in its entirety. 

Respectfully, 
W. A. DAY, 
Acting Attorney-General. 
The SECRETARY OF THE INTERIOR. 
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CUSTOMS LAW—DRAW BACK. 


The prohibition contained in paragraph 285 of the tariff act of October 
1, 1890 (26 Stat., 586), prevents the allowance of drawback under 
section 22 of the tariff act of August 27, 1894 (28 Stat., 551), on oil 
cake produced from linseed imported and entered for consumption 
under the provisions ot the former act, but exported after the act of 
1894 went into effect. 

DEPARTMENT OF JUSTICE, 
February 4, 1904. 

Sir: I have your letter of February 3 wherein you advise 
me that you have received a letter from Mr. John L. Van- 
diver, of Philadelphia, Pa., requesting an allowance of 
drawback on certain oil cake produced from linseed im- 
ported and entered for consumption under the provisions 
of the tariff act of October 1, 1890, but exported after the 
act of August 27, 1894, went into effect. 

You ask for an expression of my opinion as to whether 
the prohibition contained in paragraph 285 of the act of 
October 1, 1890, prevents the allowance of drawback under 
the provisions of section 22, act of August 27, 1804, on the 
oil cake produced from the seed imported and entered as 
specitied by Mr. Vandiver. 

Paragraph 285 of the tariff act of 1890 provides: 

‘* Flaxseed or linseed, poppy seed and other oil seeds, not 
specially provided for in this act, thirty cents per bushel of 
fifty-six pounds; but no drawback shall be allowed on oil 
cake made from imported seed.” 

Paragraph 206 of the tariff act of 1894 provides: 

‘* Flaxseed or linseed, poppy seed, and other oil seeds, not 
specially provided for in this act, twenty cents per bushel of 
fifty-six pounds.” 

Section 22 of the tariff act of 1894 is as follows: 

‘*That where imported materials on which duties have 
been paid are used in the manufacture of articles manu- 
factured or produced in the United States, there shall be 
allowed on the exportation of such articles a drawback 
equal in amount to the duties paid on the materials used, 
less one per centum of such duties: Prorded, That when 
the articles exported are made in part from domestic 
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materials the imported materials, or the parts of the articles 
made from such materials, shall so appear in the completed 
articles that the quantity or measure thereof may be ascer- 
tained: And provided further, That the drawback on any 
article allowed under existing law shall be continued at the 
rate herein provided. That the imported materials used in 
the manufacture or production of articles entitled to draw- 
back of customs duties when exported shall, in all cases 
where drawback of duties paid on such materials is claimed, 
be identified, the quantity ‘of such materials used and the 
amount of duties paid thereon shall be ascertained, the facts 
of the manufacture or production of such articles in the 
United States and their exportation therefrom shall be 
determined, and the drawback due thereon shall be paid to 
the manufacturer, producer, or exporter, to the agent of 
either or to the person to whom such manufacturer, pro- 
ducer, exporter, or agent shall in writing order such draw- 
back paid, under such regulations as the Secretary of the 
Treasury shall prescribe.” 

From the foregoing it is apparent that while the tariff act 
of 1890 was in force no drawback was allowable on oil cake 
made from imported linseed; and to support the present 
claim it would be necessary to decide that the general pro- 
visions contained in section 22 of the act of 1894 created a 
right to claim a drawback in respect of articles imported 
before its passage and specifically denied by the law then in 
existence. I do not think that such a construction would be 
proper, and therefore advise you to deny the request con- 
tained in Mr. Vandiver’s letter. 

In the case of United States ve Allen (163 U.S., $99) vou 
will find a discussion of the construction which should be 
placed on section 25 of the tariff act of 1890, which is in the 
same language as section 22, act of L894. 

Respectfully, 
J. C. McREYNOLDS, 
aleting Attorney-General. 

The SECRETARY OF THE TREASURY. 
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OFFICES FOR SHIPPING COMMISSIONERS. 


The duty of assigning suitable offices and rooms in public buildings for 
the use of United States shipping commissioners, imposed upon the 
Secretary of the Treasury by the act of March 3, 1897 (29 Stat., 687), 
was not affected by the act of February 14, 1903 (32 Stat., 825), estab- 
lishing the Department of Commerce and Labor. 


DEPARTMENT OF JUSTICE, 
February 29, 1904. 

Str: Your letter of the 8th instant presents the question 
whether United States shipping commissioners are entitled 
to offices in public buildings, under the act of March 3, 
1897 (29 Stat., 687), as amended by the act of February 14, 
1903 (82 Stat., 825), establishing the Department of Com- 
merce and Labor. The correspondence inclosed shows that 
upon an application by the shipping commissioner at New- 
port News, Va., for the assignment of space in the Federal 
custom-house and post-oftice building in process of erection 
there, the Secretary of the Treasury took the view that they 
are not so entitled. 

The act of March 3, 1897, amended section 4507 of the 
Revised Statutes so as to make it read as follows: 

‘*The Secretary of the Treasury shall assign in public 
buildings or otherwise procure suitable offices and rooms 
for the shipment and discharge of seamen, to be known as 
shipping commissioners’ offices, and shall procure furniture, 
stationery, printing and other requisites for the transaction 
of the business of such offices.” 

It is to be observed that under the original section ship- 
ping commissioners were required to lease, rent, or procure 
suitable premises for the transaction of business at thetr 
own expense. 

The act establishing the Department of Commerce and 
Labor provides (sec. 3) that it shall be the province and 
duty of that Department to foster, promote, and develop 
the foreign and domestic commerce, the mining, manufac- 

turing, shipping, and fishery industries, the labor interests, 
and the transportation facilities of the United States, ‘Sand 
to this end it shall be vested with jurisdiction and control 
of the departments, bureaus, offices, and branches of the 
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public service hereinafter specified, and with such other 
powers and duties as may be prescribed by law.” The same 
section also provides that ‘all unexpended appropriations, 
which shall be available at the time when this act takes 
effect, in relation to the various offices, bureaus, divisions, 
and other branches of the public service, which shall, by 
this act, be transferred to or included in the Department of 
Commerce and Labor, or which may hereafter, in accord 
ance with the provisions of this act, be so transferred, shall 
become available, from the time of such transfer, for expen- 
diture in and by the Department of Commerce and Labor 
and shall be treated the same as though said branches of the 
public service had been directly named in the laws making 
said appropriations as parts of the Department of Com- 
merce and Labor, under the direction of the Secretary of 
said Department.” | 

Section 4 of the act provides for the transfer to the De- 
partment of Commerce and Labor of certain offices, bureaus, 
divisions, and branches of the public service, ‘‘ and all that 
pertains to the same,” then, and theretofore under the juris- 
diction of the Treasury Department. Among those enumer- 
ated are the United States shipping commissioners. 

The act further provides (sec. LO) that ‘‘ all duties, power, 
authority and jurisdiction, whether supervisory, appellate 
or otherwise, now conferred upon the Secretary of the 
Treasury by acts of Congress” relating to certain branches 
of the public service, including shipping commissioners, 
shall be and are thereby “‘ transferred to and imposed and 
conferred upon the Secretary of Commerce and Labor,” and 
shall not thereafter be imposed upon or exercised by the 
Secretary of the Treasury. All acts and parts of acts incon- 
sistent with this act are, so far as Inconsistent, declared to 
be repealed. 

The purpose of this act is perfectly clear. It contem- 
plates the absolute transfer of the branches of the public 
service mentioned and all that pertains thereto, including 
duties, powers, Jurisdiction, and authority, from the Treas- 
ury Department and its head to the Department of Com- 
merce and Labor and its head. But it is to be observed 
that the thing contemplated is a frausfer and not the abol- 
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ishment of any such branch or the extinguishment of any 
duty or power in regard thereto. 

It follows, therefore, that whatever the effect of this act 
upon the act of March 3, 1897, it should not be construed 
as extinguishing the duties which the latter act imposes 
upon the Secretary of the Treasury in regard to shipping 
commissioners. Either those duties were, in whole or in 
part, transferred to the Secretary of Commerce and Labor 
or they still remain with the Secretary of the Treasury. If 
they or any of them were transferred, the power to perform 
them, and the means for their performance, were also trans- 
ferred. This is not left to implication, but is expressly de- 
clared by the act. All unexpended appropriations in rela- 
tion to the various branches transferred to the Department 
of Commerce and Labor are transferred and made available 
for its use under the direction of the Secretary of Commerce 
and Labor; and not only the ‘‘ duties” conferred upon the 
Secretary of the Treasury by acts of Congress relating to 
the branches of the public service mentioned, among which 
are included the shipping commissioners, but the ** power, 
authority, and jurisdiction” so conferred, are also declared 
to be transferred. 

The act of March 3, 1897, makes it the duty of the Secre- 
tary of the Treasury to ‘‘assign in) public buildings or 
otherwise procure suitable offices und rooms for the ship- 
ment and discharge of seamen, to be known as shipping 
commissioners’ offices,” and also to ‘* procure furniture, 
stationery, printing, and other requisites for the transaction 
of the business of such offices.” 

The language of the act of February 14, 1903, is appar- 
ently broad enough to operate as a transfer of all these 
cuties to the Secretary of Commerce and Labor. But it 
does not necessarily follow that that was its effect. ‘A 
thing may be within the letter of a statute and not within 
its meaning, and within its meaning, though not within its 
letter. The intention of the lawmaker is the law.” (Swiythe 
ve. Fiske, 23 Wall., 380; Jones ve Guaranty Co., WL CL S., 
626; [arait v. Mankichi, 190 U. S., 212.) 

Looking at the situation which would be produced by the 
transfer from the Secretary of the Treasury to the Secre- 
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tary of Commerce and Labor of the duty of assigning suit- 
able offices and rooms in public buildings for the use of 
shipping commissioners, can it reasonably be said that Con- 
gress intended any such result. 

The act of July 1, 1898 (30 Stat., 614), provides: 

‘*That all court-houses, custom-houses, post-oflices, ap- 
praiser’s stores, barge offices, sub-treasuries, and other 
public buildings outside of the District of Columbia and out- 
side of military reservations which have been heretofore 
purchased or erected, or are at present In course of construc- 
tion, or which may hereafter be erected or purchased out of 
any appropriation under the control of the Treasury Depart- 
ment, together with the site or sites thereof, are hereby 
expressly declared to be under the exclusive jurisdiction and 
control and in the custody of the Secretary of the Treasrry, 
who shall have full power to take possession of and assign 
and reassign rooms therein to such Federal officials, clerks, 
and other employees as in his judgment and discretion should 
be furnished with oflices or rooms therein.” 

If the duty of assigning suitable offices and rooms in pub- 
lic buildings for shipping commissioners was transferred to 
the Secretary of Commerce and Labor by the act of Febru- 
ary 14, 1903, it will be perceived at once that a conflict of 
authority in respect to the use of those buildings will be 
entailed, and the policy expressly declared by the act of 
July 1, 1898, of placing those buildings under the exclusive 
jurisdiction and control of the Secretary of the Treasury in 
so far violated. 

We have only the general language of the act establishing 
the Department of Commerce and Labor to warrant the con- 
clusion that this unfortunate result was produced. But the 
question whether a particular duty which in some way per- 
tains toa branch of the public service thereby transferred 
to that Department was also transferred, must necessarily 
be determined in the light of the consideration whether the 
power to perform such duty was intended to be transferred. 
If a transfer of the power would create a conflict or duality 
of authority in recard to a subject which Congress had 
expressly declared should be under one sole and exclusive 
Jurisdiction, it clearly could not have been intended, and the 
act should not be construed to have that etfeet. 
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It may be doubted, also, whether the duty in question 
even comes within the letter of the act of February 14, 1903. 
That act, it will be observed, transfers to the Secretary of 
Commerce and Labor all duties, powers, jurisdiction, and 
authority imposed or conferred upon the Secretary of the 
Treasury by ‘“‘acts of Congress relating to * * *  ship- 
ping commissioners.” But while the act of March 3, 1897, 
unquestionably relates to shipping commissioners, the duty 
which it imposes upon the Secretary of the Treasury to 
assign suitable offices and rooms for their use in public 
buildings was clearly so imposed, not because of his juris- 
diction and authority over those commissioners, but because 
the buildings referred to were under his control. In this 
respect, therefore, it is also, and primarily, an act relating 
to the use of public buildings. A similar duty, it is to be 
observed, was imposed upon the Secretary of the Treasury, 
and for the same reason, in respect of pension agencies, 
which are under the jurisdiction of the Secretary of the 
Interior, by the pension appropriation act of March 1, L889 
(25 Stat., 783). That act provides that thereafter -** the 
Secretary of the Treasury, where practicable, shall cause 
suitable rooms to be set apart in the public buildings under 
his control in the cities where pension agencies are located, 
which shall be acceptable to the Secretary of the Interior, 
for the use and occupancy of said agencies respectively.” 

For the reasons indicated, [am of opinion that the duty of 
assigning suitable offices and rooms in public buildings for 
the use of shipping commissioners imposed upon the Secre- 
tary of the Treasury by the act of March 3, 1897, was not 
affected by the act establishing the Department of Com- 
merce and Labor, although the duty to ‘otherwise pro- 
cure” them, in the event it was not practicable to do so, 
may have been transferred to the Secretary of Commerce 
and Labor. The two things are clearly separable, and the 
resulting situation is simply that which exists in the case 
of pension agencies. 

Respectfully, 
HENRY M. HOYT, 
Soliector- General, 
Approved: 
P. C. KNOX. 


The SECRETARY OF COMMERCE AND LABOR. 
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TITLES OF NAVAL OFFICERS. 


The titles of the heads of the existing staff bureaus of the Navy are pos- 
itively fixed by law [Rev. Stat., sec. 1471] and are unchanged by the 
later legislation [Navy Personnel act of 1899, 30 Stat., 1004] which con- 
fers the advanced rank and pay upon all bureau chiefs below the rank 
of rear-admiral. 

Under those laws, construed in connection with the statutes relating to 
retirement and with past usage in the service, the designated titles of 
staff bureau chiefs carry over from the active to the retired list. 

Respecting bureaus which, though aiding in central administration, 
are not technically of the staff, and respecting line or staff officers 
serving as chiefs of those bureaus or retired as such; and respecting 
line or staff officers in the grade or having the rank of captain and 
entitled to be retired (sec. 11, Personnel act) ‘‘in the next higher 
grade,’’ i. e., as rear-admiral; and respecting the special cases of the 
Judge-Advocate-General and the secretary to the Admiral—in all these 
cases the law lays down no explicit rule relative to titles, and hence 
in those situations and aspects the subject may be and should be dis- 
posed of by Executive order or navy regulation or usage. 


DEPARTMENT OF JUSTICE, 
March 4, 1904. 

Sir: In your letter of January 4 you ask me certain ques- 
tions regarding the titles by which various officers of the 
Navy should be addressed. Unless the numerous laws which 
have established the offices of the service, or subsequently 
affected them—as, for instance, by conferring advanced rank 
and pay—also positively aflix or altogether prohibit the 
titles claimed or suggested in the respective situations which 
you submit, then your questions are subject to your own 
administrative settlement and are not in reality legal ques- 
tions for me to answer. That is to say, the only proper 
inguiry for me Is whether and how far a rule has been laid 
down by the statutes which restrains the disposition of the 
subject by Executive order or Department regulation and 
usage. 

The point which I have in mind will be made clear, I 
think, and my proper function in the case indicated, by a 
brief reference to the two laws cited by you which are most 
significant and relevant. 

Section 1471, Revised Statutes, provides that— 

**The chiefs of the Bureau of Medicine and Surgery, Pro- 
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visions and Clothing, Steam Engineering, and Construction 
and Repair * * * shall have, respectively, the title of 
Surgeon-General, Paymaster-General, Engineer in Chief, 
and Chief Constructor.” 

These are the staff bureaus of the Navy under the exist- 
ing organization excepting that the Engineer Corps (steam 
engineering) has now been transferred to the line by the 
Personnel act of 1899. That law (80 Stat., 1005) contains 
the following provisions: 

oe * * =6Prowided, That when the office of chief of 
bureau is filled by an officer below the rank of rear-admiral, 
said officer shall, while holding said office, have the rank of 
rear-admiral and receive the same pay and allowance as are 
now allowed a brigadier-general inthe Army; * * * And 

provided further, That all sections of the Revised Statutes 
which, in defining the rank of officers or positions in the 
Navy, contain the words ‘the relative rank of’ are hereby 
amended so as to read ‘the rank of’; but officers whose 
rank is so defined shall not be entitled, in virtue of their 
rank, to command in the line or in other staff corps. 
Neither shall this act be construed as changing the titles of 
officers in the staff corps of the Navy.” 

The change in the law respecting rank and relative rank 
is not of especial significance in our present and particular 
inquiry, which regards ¢et/es and the extent to which they 
are actually prescribed by the statutes. Nor is it necessary _ 
to discuss and consider the distinctions between ‘* rank,” 
‘* grade,” and ‘‘title,” which are different aspects or attri- 
butes of office. It is sufficient to say that these terms be- 
speak separate relations and functions of the thing and are 
not to be confounded, and that a statute which confers upon 
an officer the rank and pay of another grade does not also 
necessarily confer the title. 

] think it is clear, therefore, from the collocation and com- 
parison of the foregoing laws— 

1. That the titles of the heads of the existing staff bureaus 
are positively fixed by law and are unchanged by the later 
legislation which confers the advanced rank and pay upon 
all bureau chiefs below the rank of rear-admiral. 

2. That under those laws, construed in connection with 
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the statutes relating to retirement and with past usage in 
the service, the designated titles of staff bureau chiefs carry 
over from the active to the retired list. 

3. That respecting bureaus which, though aiding in cen- 
tral administration, are not technically of the staff, and 
respecting line or staff officers serving as chiefs of those 
bureaus or retired as such; and respecting line or staff offi- 
cers in the grade or having the rank of captain and entitled 
to be retired (sec. 11 of the Personnel act) ‘tin the next 
higher grade,” i. e., as rear-admiral; and respecting the spe- 
clal cases of the Judge-Advocate-General and the secretary 
to the Admiral—in all these cases the law lays down no 
explicit rule relative to titles, and bence in those situations 
and aspects the subject may be and should be disposed of 
by Executive order or Navy regulation and usage, paying 
due regard to such logical inferences or necessary effect 
respecting staff titles in general us you may deem to be 
derivable from the above statutes. 

It is thus manifest, I think, that I have answered the 
single legal inquiry necessarily involved in your questions, 
and that the determination of the various detailed problems 
which are not controlled by this answer depends on usage 
or propriety and is to be remitted to your administrative 
authority and discretion. In other words, the law defines 
and restricts the titles of chiefs of staff bureaus, and, 
conferring on bureau chiefs in general (below the rank of 
rear-admiral) the rank and pay of that grade, declares that 
staff titles shall not be affected. Beyond these rules Execu- 
tive order, regulation, or usage have full scope and play in 
the cases stated, and my opinion is neither relevant nor 
proper. 

Very respectfully, 
HENRY M. HOYT, 
Soliertor- General, 
Approved: 
P. C. KNOX. 
The SECRETARY OF THE Navy. 
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CUSTOMS LAW—DRAWBACK. 


Certain brakes, springs, and lighting apparatus were imported into the 
United States for the purpose of being used as parts of the equipment 
of certain railroad cars to be manufactured in this country for export. 
They were not installed in the cars, but were present for inspection 
and were shipped in their original packages, or were repacked and 
shipped, with the parts of the cars to which they were subsequently 
to be attached: Held, That such articles were not used ‘‘in the manu- 
facture of articles manufactured or produced within the United 
States,’”’? within the meaning of section 30 of the act of July 24, 1897 
(30 Stat., 211); and, as the articles were removed ‘‘from the custody 
and control of the Government,’’ they are within the inhibition of 
section 3025, Revised Statutes, and are not now entitled to drawback 
under any provision of law. 


DEPARTMENT OF JUSTICE, 
March 7, 1904. 

Str: I have received your letter of January 25, 1004, 
wherein you advise me that the American Car and Foundry 
Company has made application for drawback of customs 
duties paid on certain imported vacuum brakes, rubber 
springs, and Pintsch light apparatus, and ask for an expres- 
sion of my opinion concerning its right thereto. 

The applicant entered into a contract with the New Zea- 
land Government to build for it a number of railroad cars 
and to supply for the final equipment of the same brakes, 
springs, and light apparatus of the kind subsequently 
imported and on account of which it now claims a draw- 
back. Under the contract it was necessary to set up the 
cars for inspection in this country, and that when inspected 
there should be present with them all necessary brakes, 
springs, and parts of the lighting apparatus; but it was not 
required that any of said things should be installed in the 
cars while in the United States, and they were not, in fact, 
so placed at any time before exportation. After having 
been inspected the cars were taken down and the different 

parts thereof, along with the imported equipment above 
specified, properly packed; and in this way all were trans- 
ported abroad on shipboard. 

The parts of the Pintsch light apparatus were taken out 
of the packages in which they were originally imported, 
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segregated, inspected, and then repacked with the parts of 
the cars to which thev were subsequently to be attached for 
for use. The brakes and springs, having been withdrawn 
from customs custody, were thereafter sent out in the pack- 
ages in which they were originally imported as a part of 
the entire consignment. 

Section 3025 of the Revised Statutes provides: 

‘**No return of the duties shall be allowed on the export. 
of any merchandise after it has been removed from the cus- 
tody and control of the Government, except in the cases 
provided in sections three thousand and nineteen, three 
thousand and twenty, three thousand and twenty-two, and 
three thousand and twenty-six.” - 

The excepted cases do not affect the present question. 

The applicant bases its claim to drawback on the language 
of the act of July 24, 1897, which provides: 

‘‘That where imported materials on which duties have 
been paid are used in the manufacture of articles manufac- 
tured or produced in the United States, there shall be 
allowed on the exportation of such articles a drawback 
equal in amount to the duties paid on the materials used, less 
one per centum of such articles.” 

I am of opinion that the brakes, springs, and Pintsch 
light apparatus imported by the applicant were not, in any 
proper sense of the term, used ‘‘in the manufacture of 
articles manufactured or produced within the United 
States,” as required by the terms of the act of 1897. And 
as all such articles were removed ‘‘from the custody and 
control of the Government” no return of the duties paid 
thereon can now be allowed under any provision of law. 

I have the honor, therefore, to advise you to deny the 
application. 

Respectfully, 
P. C. KNOX. 


The SECRETARY OF THE TREASURY 
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NAVY-YARD EMPLOYEFS—COMPENSATION ON HOLIDAYS. 


The resolutions of January 6, 1885 (23 Stat., 516), and January 23, 1887 
(24 Stat., 644), allowing pay to per diem employees ‘on duty in the 
United States,’’ for services on certain legal holidayse, do not extend 
to the Philippine Islands. 


DEPARTMENT OF JUSTICE, 
March 8, 1904. 

Str: I have received your letter of the 2d ultimo, asking 
my Opinion upon the question whether certain foremen and 
quartermen employed under the Bureau of Construction 
and Repair at the naval station, Cavite, P. I., are entitled 
to receive for work upon Thanksgiving Day, 1903, the — 
ordinary rate of pay for working days and in addition 150 
per cent of extra pay. 

You quote the act of Congress of July 16, 1862, concern- 
ing the hours of labor and rate of wages of employees in 
the navy-yards, and article 1600, paragraph 5, of the Navy 
Regulations, edition of 1900, and refer to other statutes 
fixing the hours of labor of workmen and mechanics and 
those establishing legal holidays, and add: 

‘*This Department would be able to dispose of the ques- 
tion raised by an interpretation or amendment of the regu- 
lations, if deemed necessary, were it not for uncertainty as 
to the bearing thereupon of the statutes mentioned.” 

This question might have been submitted to the Comp- 
troller of the Treasury, but in view of the importance of 
determining whether or not such statutes apply in the 
Philippine Islands, I shalt endeavor to answer it. 

Your question is based upon the supposition that the 
resolutions of January 6, 1885 (23 Stat., 516), and January 
23, 1887 (24 Stat., 644), giving pay to per diem employees 
on certain legal holidays, may be applicable in the Philip- 
pines, and that the regulation of 1900, which provides that 
for work performed on Sundays or on [eval holidays the 
ordinary rate of pay with 50 per cent additional shall be 
allowed, may be regarded as cumulative, entitling employees 
to this compensation in addition to that given by Congress 
when no work is done on the holiday. 
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In my opinion the resolutions above cited do not extend 
to the Philippine Islands, and in their absence, as you sug- 
gest, the regulation is easily interpreted. The resolutions 
referred to provide holidays and pay for employees ‘‘on 
duty in the United States;” and the Philippine Organic act 
expressly declares that section 1891, Revised Statutes, 
extending the laws of the United States to organized 
Territories, shall not apply to the Philippines. 

Respectfully, 

P. C. KNOX. 
The SECRETARY OF THE Navy. 


GUAM—NAVIGATION LAWS OF THE UNITED STATES. 


Cargoes may be transported from San Francisco to Guam in British 
vessels without incurring the penalty of forfeiture under section 4347, 
Revised Statutes, as amended by the acts of June 19, 1886 (24 Stat., 
79), February 15, 1893 (27 Stat., 455), and February 17, 1898 (30 
Stat., 248). 

Congress has not yet extended the laws of the United States relating to 
entry, clearance, and manifests of steamships, and other similar laws 
to Guam. 


DEPARTMENT OF JUSTICE, 
March 10, 1904. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 2d ultimo, requesting my opinion upon the 
question whether a ‘‘cargo can be transported from San 
Francisco to Guam in a British bottom without incurring 
the penalty of forfeiture under section 4347 of the Revised 
Statutes as amended by the acts of June 19, 1886 (24 Stat., 
79), February 15, 1893 (27 Stat., £55), and February 17, 
1898 (30 Stat., 248).” 

That section provides as follows: 

‘*No merchandise shall be transported by water under 
penalty of forfeiture thereof from one port of the United 
States to another port of the United States, * * * in 
any other vessel than a vessel of the United States, ete.” 

This section has never been expressly extended to trade 
with Guam, and the question is whether it applies, never- 
theless, to such trade. Unless itvery clearly embraces such 
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trade I think we should lean against the construction which 
would make it apply. 

Guam is an unorganized territory of small extent, con- 
cerning which Congress has abstained from legislating almost 
wholly; and I do not think, in view of this inaction of the 
legi-lative body, that we should search among old statutes 
for fragments of law which we can, by constriction, apply 
to the island. Congress will doubtless, at the proper time, 
take up the subject and legislate for Guam, either by special 
laws titted to its situation and condition, or by extending to 
it, as it did in the case of Alaska, Porto Rico, and Hawaii, 
the general laws of the United States not locally inapplicable. 

The section quoted concerns merchandise transported— 
originally the word ‘‘imported”—from one port of the 
United States to another port of the United States, and 
provides a severe penalty. As to the meaning of the words 
‘port of the United States,” it might possibly be said that 
any port belonging to the United States is a port of the 
United States; but the latest amendment of the section, 
approved February 17, 1898, contains the following: 


‘** But this section shall not be construed to prohibit the 
sailing of any foreign vessel from one to another port of 
the United States: Provided, That no merchandise other 
than that imported in such vessel from some foreign port 
which shall not have been unladen shall be carried from one 
port or place «7 the United States to another.” 


This amending law repeats the whole section and, upon 
the face of it, we find an indication that Congress used the 
words ‘*port of the United States” to signify a port ‘‘in the 
United States.” Again, Congress has considered the question 
of the extension of this section to the Philippines, and by 
act of March 8, 1902, expressly declared that it should not 
apply ‘‘until July 1, 1904.” The Philippines at that time 
received much more attention from Congress and were in a 
far more highly organized state than Guam, yet tonnage 
taxes on vessels from their ports were to be collected as 
upon vessels from foreign countries, and afterwards (in the 
Organic act) it was declared that the section of the Revised 
Statutes (sec. 1891) which carries the applicable laws to all 
organized Territories was not to apply to the Philippines, 
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In view of the geographical situation of Guam and its former 
governmental connections with the Philippines, this is some 
indication that such laws as the one in question are not 
expected or intended by Congress to apply to Guam. 

Further, the Organic act of the Philippines provides 
(sec. 84): 

‘* That the laws relating to entry, clearance, and manifests 
of steamships and other vessels arriving from or going to 
foreign ports shall apply to voyages each way between the 
Philippine Islands and the United States and the possessions 
thereof, and all laws relating to the collection and protection 
of customs duties not inconsistent with the act of Congress 
of March 8, 1902, ‘temporarily to provide revenue for the 
Philippine Islands,’ shall apply in the case of vessels and 
goods arriving from said islands in the United States and 
its aforesaid POssexs(ons. 

‘The laws relating to seamen on foreign vovages shall 
apply to seamen on vessels going from the United States 
and its possessions aforesaid to said Islands. * * * 

‘‘The provisions of chapters 6 and 7, title 48, Revised 
Statutes, so far as now in force, and any amendments thereof, 
shall apply to vessels making voyages either way between 
ports of the United States or its aforesard possessions and 
ports in said islands; and the provisions of law relating to 
the public health and quarantine shall apply in the case of 
all vessels entering a port of the United States or ¢ts afore- 
said possessions from said islands. * * * 

‘Section 3005, Revised Statutes, as amended, and other 
existing laws concerning the transit of merchandise through 
the United States, shall apply to merchandise arriving at 
any port of the United States destined for any of tts insular 
and continental possessions, or destined from any of them 
to foreign countries. | 

‘* Nothing In this act shall be held to repeal or alter any 
part of the act of March $, 1902, aforesaid, or to apply to 
Guam, Tutuda, or Manua, ete. (32 Stat., 711).” 

In saving that the act concerning the Philippines should 
not apply to Guam, Tutuila, or Manua, Congress could not 
have understood that it would apply but for such language, 
because all or any of them were ports of the Philippine 
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Islands, and it seems to be clear that this language of exclu- 
sion was used to prevent the provisions of the Philippine 
act concerning voyages between the Philippine Islands or 
the United States and the possessions of the United States 
from applying to Guam, Tutuila and Manua as among such 
possessions. 

Congress was not ready to extend the laws relating to 
entry, clearance, and manifests of steamships, and other 
similar laws to those small possessions, but reserved the 
extension of such laws for future consideration. 

For these reasons I am of opinion that the highly penal 
statute in question would not give rise to a forfeiture in the 
case of a British vessel going from San Francisco to Guam, 
at which place Congress has made no provision for adjudi- 
cating upon and enforcing such forfeiture. 

Guam has been left by Congress in an anomalous situation, 
but it 1s not for the Executive to supply by interpretation 
and construction any legislative requirements. 

Respectfully, 
P..C. KNOX. 

The SECRETARY OF COMMERCE AND LABOR. 


HEAD TAX—CITIZENS OF THE PHILIPPINE ISLANDS. 


Citizens of the Philippine Islands coming to the United States from 
foreign ports are not required to pay the head tax prescribed by 
section 1 of the act of March 3, 1903 (32 Stat., 1213). 


DEPARTMENT OF JUSTICE, 
Mareh 15, 190}. 

Sig: I have received your request for an opinion of the 
10th instant, in which you say: 

‘*This Department is in receipt of the protest of the 
Pacific Mail Steamship Company agaiust the imposition of a 
head tax, under the act of March 3, 1908, upon certain citi- 
zens of the Philippine Islands who arrived in this country 
from Hongkong on said company’s steamships in Novem- 
ber, 1903, and January, 1904. 

** Section 1 of the act of March 3, 1903, provides ‘that 
there shall be levied, collected and paid a duty of two dol- 
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lars for each and every passenger not a citizen of the United 
States * * * whoshallecome * * * from any for- 
evgn port to any port within the United States * * *,’ 

** The steamship company bases its request for the refund 
of the head money upon the decision of the United States 
Supreme Court in the case of Gonzules vy. Williams (192 
U.S., 1) in which it was held that a citizen of Porto Rico 
is not an ‘alien? avthin the meaning of the term as used in 
the act of March 3, 1891. 

‘*It isto be noted, however, that the court in the Gon- 
zales decision avoided a determination of the question as to 
whether or not citizens of Porto Rico are citizens of the 
United States, and it is further to be noted that the expres- 
sion * not a citizen of the United States, which appears in 
the present immigration law, did not occur in the act of 
March 3, L801, the statute construed in the Gonzales case. 
None of the provisions of that act related to head tax. The 
original head-tax act (August 3, 1882), which is substantially 
the same as section 1 of the present immigration act (March 
8, 1903), imposed a head tax upon persons ‘ not citizens of 
the United States.” This Department has heretofore uni- 
formly collected such tax from all persons not citizens of 
the United States, other than those who are specifically 
excepted. 

‘In view of the contention of the steamship company 
that the head-tax provisions apply only to ‘aliens,’ and its 
reliance upon the Gonzales case, in which that word, as used 
in the act of 1591, was defined, your opinion is requested as 
to whether head tax is collectible under section 1 of the act 
of March 3, 1903, from citizens of the Philippine Islands 
coming to the United States from foreign ports.” 

In answer to your question, [ have to sav: 

Section 33 of the immigration act of March 3, 1908 (382 
Stat., 1221), provides— 

‘*That for the purposes of this act the words ‘ United 
States’ as used in the title as well as in the various sections 
of this act shall be construed to mean the United States and 
any waters, territory or other place now subject to the juris- 
diction thereof.” 

This section seems to answer your question. 
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The head tax is collectible at ‘‘any port of the United 
States,” and this, by virtue of section 33, includes a port of 
the Philippines. Perhaps, also, it may likewise be argued 
that a citizen of the Philippines is a ‘‘ citizen of the United 
States,” within the meaning of the latter phrase in section 
1. However this may be, we must give a reasonable inter- 
pretation to the laws, sometimes at variance with their lan- 
guage, and it seems incongruous to place the Philippines 
within the United States for the purposes of the act and the 
Filipinos among the taxed outsiders. 

Your question is accordingly answered in the negative. 

Respectfully, 
P. C. KNOX. 


The SECRETARY OF COMMERCE AND LABOR. 


MONEY EXCHANGE PRIVILEGE AT ELLIS ISLAND— 
CONSTRUCTION OF CONTRACT. 


A stipulation in a contract between the Government and a certain firm 
granting to the latter the money exchange privilege at the Ellis Island 
immigrant station, New York Harbor, which provides that the con- 
tractors shall ‘‘cash all checks and drafts drawn on banks and bank- 
ing houses in the city of New York of well-known standing’ pre- 
sented by aliens arriving at that station, can not be construed to refer 
to domestic drafts only. 

The understanding between the oflicers of the Government and the con- 
tractors prior to the making of the contract that drafts drawn upon a 
certain individual need not be cashed, was equivalent toan agreement 
that his establishment was not of the standing referred to in the 
stipulation. 


DEPARTMENT OF JUSTICE, 
Mareh 24, 1904. 

Sir: Your letter of the 21st instant, in relation to the 
construction of the contract of Messrs. Post & Flagg for the 
money exchange privilege at Ellis Island immigrant station, 
New York Harbor, presents the following case: 

‘‘Acting under the authority of the Department, the com- 
missioner of immigration at the port of New York adver- 
tised for bids for the exclusive privilege of exchanging 
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at Ellis Island. I may supplement vour statement of the 
case by saying that it also appears from the memorandum 
of the Commissioner General of Immigration which accom- 
panies your letter, that Conti drafts were the only foreign 
drafts then being cashed for immigrants. But it would be 
going very far to say that, in view of the understanding 
with regard to Conti drafts, the stipulation that Post & 
Flagg would cash ‘‘all cheques and drafts” was intended to 
relate only to domestic drafts, and should be so construed. 
The stipulation refers to commercial paper brought by 
immigrants, who are more likely to have foreign than 
domestic paper in their possession. In view of this fact, it 
is but reasonable to suppose that both parties understood 
that the stipulation was intended to cover foreign drafts. 
That it was so understood by Post & Flagg is shown by the 
fact that they were careful, before making the contract, to 
obtain the assurance that the drafts of the Bank of Naples 
upon Conti were not covered by it. And although the only 
foreign drafts then being cashed for immigrants at Ellis 
Island were those drawn upon Conti, whom the Govern- 
ment had determined to exclude, still there was a possibility 
that other foreign drafts might be brought by immigrants, 
and this contingency it was evidently the purpose of the 
stipulation to meet. 

But there is a ground upon which the intention of the 
parties with regard to Conti drafts may be carried out, with- 
out distorting the language of the contract. The stipula- 
tion, it will be observed, is only to cash cheeks and drafts 
drawn on ‘‘banks or banking houses in the city of New 
York of well-known standing.” It does not appear from 
the statement of facts that Conti conducted a bank or bank- 
ing house; but supposing he did, the understanding between 
the parties that Conti drafts need not be cashed was equiva- 
lent to an agreement that his establishment was not of the 
standing referred to in the stipulation. The fact that Conti 
was to be excluded from the island might of itself have 
been sutlicient to take paper drawn upon him out of the 
stipulation, since it would naturally affect his: standing as 
a banker. 

lam of the opinion, therefore, that the language of the 
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contract will not permit, nor do the necessities of the case 
require, that the stipulation in question be construed to refer 
only to domestic drafts. 
Respectfully, 
P. C. KNOX. 
The SECRETARY OF COMMERCE AND LABOR. 


STATUS OF THE CHINESE EXCLUSION LAWS. 


. The expiration of the treaty of December 8, 1894, with China will in no 
way affect the validity of the laws now in force relating to Chinese 
Immigration. 

The act of April 29, 1902 (32 Stat., 176), reenacting, extending, and con- 
tinuing in force for a period of ten years all laws relating to the 
exclusion of Chinese not inconsistent with treaty obligations, must be 
construed with reference to treaty obligations existing between the 
United States and China at that time, and not with reference to treaty 
obligations which may exist at a future time. So construed, only 
such laws as were in conflict with treaty obligations at the time of its 
passage, were not reenacted or extended. 

The treaty with China of 1868, as ainended by the treaty of 1880, was in 
part suspended by the terms of the treaty of 1894 fora period of ten 
years, at the end of which time (China having given notice of its final 
termination), the treaty obligations between the United States and 
that Empire will be the same as they were immediately before the 
taking effect of that treaty. 

Only such obligations as arose out of the treaties with China were 
referred to by the language used in the act of April 29, 1902. 


DEPARTMENT OF JUSTICE, 
alprel 16, 1904. 

Str: I have the honor to comply with your request for 
an expression of my views upon the status of what are 
known as the Chinese exclusion laws, with especial refer- 
ence to the effect of the act of Congress approved April 29, 
1902 (32 Stat., 176), providing for the extension of such 
laws then in force and the formal notice heretofore given 
by the Government of China of the final termination of the 
treaty of 1894 on the 8th of December next. 

The treaty of 1868 (16 Stat., 730) with China (articles 5 
and 6) recognized the inherent and inalienable right of man 
to change his home and allegiance for the purposes of curi- 
osity, trade, or permanent residence, and spccitically pro- 
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vided that ‘‘Chinese subjects visiting or residing in the 
United States shall enjoy the same privileges, immunities, 
and exceptions in respect to travel or residence as may 
there be enjoyed by the citizens or subjects of the most 
favored nation.” 

The treaty of November 17, 1880 (22 Stat., $826), with 
China provides (article 1) that the Government of the United 
States may regulate, limit, or suspend the coming of Chi- 
nese laborers thereto, or their residence therein, but may 
not absolutely prohibit it; and (article 2) that Chinese sub- 
jects, whether proceeding to the United States as teachers, 
students, merchants, or from curiosity, with their body and 
household servants, and Chinese laborers now in the United 
States, shall be allowed to come and go of their own free 
will and accord, and shall be accorded all the rights, privi- 
leges, immunities, and exemptions which are accorded to 
citizens and subjects of the most favored nation. 

The act of May 6, 1882 (22 Stat., 58), provided that until 
the expiration of ten years after its passage the coming of 
Chinese laborers to the United States ‘‘be, and the same is 
hereby, suspended; and during such suspension it shall not 
be lawful for any Chinese laborer to come, or, having so 
come, to remain within the United States;” but it further 
provided that laborers within the country on the 17th of 
November, 1880, should be allowed to depart and return 
under appropriate reculations for their identification, and 
in terms made its provisions inapplicable to diplomatic and 
other oflicers of the Chinese Government. 

The act of July 5, L884 (23 Stat., 115), amended the act 
of 1882 by making its provisions somewhat more definite 
and providing more in detail for carrying into effect the 
general purposes of the former act. 

The act of September 13. 1888 (25 Stat., 476), so far as 
the same became effective, prohibited the return of any 
Chinese laborer unless he had a wife, child, parent, property, 
or debts due him within the United States, and then only 
upon certain conditions; and section 13 further provided 
the method to be pursued in order to enforce the deporta- 
tion of a Chinese person found unlawfully within the United 
States. 
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The act of October 1, 1888 (25 Stat., 504), prohibited ab- 
solutely the return thereto of any Chinese laborer who had 
departed from the United States. 

The act of May 5, 1892 (27 Stat., 25), continued in force 
for a period of ten years from the date of its passage ‘all 
laws now in force prohibiting and regulating the coming 
into this country of Chinese persons and persons of Chinese 
descent:” and section 6 further provided that all Chinese 
laborers within the United States should secure certificates 
of residence within one year and that a failure so to do 
should render their further residence unlawful. 

The act of November 3, 1893 (28 Stat., 7), extended the 
time within which to procure certificates of residence six 
months from its date, and proyided (section 2): 

‘*The words ‘laborer’ or ‘laborers,’ wherever used in 
this act or in the act to which this, is an amendment, shall 
be construed to mean both skilled and unskilled manwad 
laborers, including Chinese employed in mining, fishing, 
huckstering, peddling, laundrymen, or those engaged in 
taking, drying, or otherwise preserving shell or other fish 
for home consumption or exportation.” 

The treaty of December 8, 189+ (28 Stat., 1210), between 
China and the United States provided (article 1) that fora 
period of ten years ‘‘the coming, except under the condi- 
tions hereinafter specified, of Chinese laborers to the United 
States shall be absolutely prohibited;” that (article 2) such 
prohibition shall not apply to a registered Chinese laborer 
who has a lawful wife, child, parent, property, or debts due 
him within the United States; that (article 3) ‘‘the right at 
present enjoyed of Chinese subjects, being oflictals, teachers, 
students, merchants, or travelers for curiosity or pleasure, 
but not laborers, of coming to the United States and resid- 
ing therein,” is not affected; that (article 5) the United 
States having required Chinese laborers lawfully therein to 
be registered the Chinese Government will not object thereto; 
that (article 6) the treaty shall remain in force for ten years, 
and, if six months before its expiration neither Government 
shall give formal notice it shall remain in force for another 
period of ten years. 

The joint resolution of July 7, 1898 (30 Stat., 751), pro- 
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hibited further immigration of Chinese into the Hawaiian 
Islands, except on such conditions as may be allowed by the 
laws of the United States; and further, that no Chinaman 
by reason of anything herein contained shall be allowed to 
enter the United States from such islands. 

It is evident from the foregoing that on the 29th of April, 
1902, the statutes relating to the exclusion of Chinese were 
about to expire by limitation, and apparently for the pur- 
pose of continuing the policy in reference thereto long 
enforced, Congress passed the act of that date. The first 
section of said act provides, in substance— 

‘‘That all laws now in force prohibiting and regulating 
the coming of Chinese persons, and persons of Chinese 
descent, into the United States, and the residence of such 
persons therein, including * * * be, and the same are 
hereby, reenacted, extended, and continued, so far as the 
same are not inconsistent with treaty obligations, until other- 
wise provided hy law, and said laws shall also apply to the 
island territory under the jurisdiction of the United 
States * * *,” 

It is contended by some, whose opinions are entitled to 
great respect, that the last act must be construed with refer- 
ence to all the treaty obligations of the United States which 
will exist on any future day when the necessity for its exe- 
cution and construction arises; and, consequently, as the 
treaty of 1894 with China will expire on December 8 next, 
leaving the treaty of 1868, as amended by that of 1880, in 
full effect, and as absolute prohibition of the coming of 
Chinese laborers will conflict with the obligations arising 
thereunder, there will be no prohibition of any sort against 
Chinese immigration after that date. 

Lam of opinion that the first section of the act of April 
29, 1902, must be construed as if it read— 

That all laws prohibiting and regulating the coming of 
Chinese persons * * * now in force, in so far as the 
same are not ze inconsistent with treaty obligations, are 
hereby reenacted, extended, and continued, and said laws 
shall also apply to the island territory under the jurisdiction 
of the United States. * * * 

I do not, therefore, think the expiration of the treaty of 
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December 8, 1894, with China will affect in any way the 
validity of the laws relating to Chinese immigration which 
are now In force. After such expiration they will remain 
just as they are at this date, unless, of course, they be modi- 
fied by some future statute or treaty. 

If any statute relating to Chinese immigration on the 24th 
of April, 1902, conflicted with obligations arising out of 
treaties with China as they then stood, ] am of opinion that 
in so far as the conflict existed at that time the statute was 
not reenacted or extended. But I] am not aware of any 
such conflict which could materially affect the svstem of 
laws on the subject then in operation. 

Whether a conflict between a statute relating to Chinese 
immigration and an obligation arising out of a treaty with 
some nation other than China, to the extent thereof, pre- 
vented the reenactment and extension of the statute, may be 
a subject of doubt in the minds of some; nevertheless I am 
of opinion that only such obligations as arose out of treaties 
with China were referred to by the language used in the act 
of April 29. 

I am inclined to the opinion that the treaty negotiated 
with China in 1868, as amended by the provisions of the 
one entered into in 1880, was in part suspended by the 
terms of the treaty of 1894 fora period of ten years, and 
that at the end of such time (December 8, 1904)—China 
having given notice—the treaty obligations between the 
United States and that Empire will be the same as they were 
immediately prior to December 8, 1894. 

The treaty of 1894 with China gave the United States a 
right to prohibit absolutely the coming of Chinese laborers 
within its territory, and since the validity of the law of 
1102 must be determined by treaty obligations in existence 
at the time of its passage, I do not think the provisions of 
that statute prohibiting Chinese from coming to ** the main- 
land territory of the United States” from the Philippines 
or other ‘‘island territory,” and from going from one por- 
tion of such island territory to another portion thereof, 
violate the spirit of any obligations then existing which 
arose out of a treaty with that Empire. 

Notwithstanding I am clearly of opinion that the act of 
April 29, 1902, will continue all the essential provisions of 


142 False Labeling of Imported Food Products. 


the laws relating to the exclusion of Chinese after December 
8 next, at which time the treaty of 1894 will expire, I take 
the liberty to suggest that, as some doubt has arisen on that 
subject, and as a lively interest has been aroused concerning 
the same, you will find this an opportune time to direct the 
attention of Congress to the necessity, by appropriate 
action upon its part, of more clearly setting forth its wishes 
and purposes concerning the laws relating to the matter 
in question heretofore passed by it, and of providing for 
certain modifications and explanations thereof which the 
experience of this Department has shown are necessary In 
order that the same may be promptly enforced in harmony 
with what it understands to be their true spirit, and so as 
to prevent continuous fraud upon the Government and 
unreasonable expense. 

Owing to defects in said laws, made specially manifest in 
the diligent efforts of officers to enforce them, and recent 
rulings by the courts, it has been impossible to prevent or 
adequately punish repeated frauds thereupon which resulted 
in the wrongful entry of many Chinese laborers, and the 
expense to the Government necessarily incurred has been 
largely increased. 


Respectfully, 
P. C. KNOX. 
The PRESIDENT. 


FALSE LABELING OF IMPORTED FOOD PRODUCTS. 


Food products produced, manufactured, or put up at Marseille, France, 
but which are labeled ‘ Bordeaux,’’ are falsely labeled within the 
meaning of that provision of the aet of March 3, 1903 (32 Stat., 
1158), which forbids the importation of food products ‘falsely labeled 
in any respect in regard to the place of manufacture,’’ and are there- 
fore not entitled to adunssion into the United States, 

The words ‘place of manufacture,’’ as used in that act, do not mean 
merely the ‘country of production,” but refer to the particular local- 
ity or district in which the goods are produced or manufactured. 


DEPARTMENT OF JUSTICE, 
April 19, 1904. 
Sir: I have the honor to acknowledge your communica- 
tion of March 8, with its inclosures, in which you request 
my opinion relative to the question whether, in view of the 
prohibition in the act of March 3, 1903 (32 Stat., 1157, 
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1158), of false labeling in any respect in regard to the place 
of manufacture, food products may be legally imported 
which, being actually produced, manufactured, or put up 
at Marseille, France, or the contiguous district, are labeled 
with the word ‘‘ Bordeaux,” clearly indicating and implying 
that they come in fact from the latter city or its neighbor- 
ing and tributary region. 

The appropriation act of March 3, 1903, authorizes and 
directs the Secretary of the Treasury, upon the initiative 
of the Secretary of Agriculture in pursuance of his func- 
tion to investigate the adulteration of foods, drugs, and 
liquors, to refuse delivery of imported goods to consignees— 
‘“‘which the Secretary of Agriculture reports to him have 
been inspected and analyzed and found to be dangerous to 
health, or which are forbidden to be sold or restricted in 
sale in the countries in which they are made or from which 
they are exported, or which shall be falsely labelled in any 
respect in regard to the place of manufacture or the contents 
of the package.” 

This provision is intended to prevent the importation of 
foods, drugs, and liquors when adulterated, unwholesome, 
or deleterious to health. As part of the means of regulat- 
ing importations with this end in view, it is required that 
the place of manufacture shall be truly stated on labels or 
packages. It is obvious that this is a reasonable and natu- 
ral requirement in aid of the main purpose of the law. 
Various considerations respecting the right of the Govern- 
ment effectively to prevent fraud in the matter of adultera- 
tion, etc., and relative to certain and correct classification 
for inspection and analysis, might be suggested to show the 
relation between the chief purpose and this subsidiary direc- 
tion of the statute. Furthermore, there is a necessary and 
proper connection in principle between all laws relating 
to pure foods, adulteration, and simulation, whether the 
object is to protect the people at large or to protect. domes- 
tic dealers; and the joint principle or end running through 
all these laws is to assure purity in product and verity in 
representation. 

It might be suggested that the word ‘* place” in this law 
does not mean any particular city or town or limited locality; 
but that the statute is satisfied by construing the word 
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‘‘place” as meaning the country of production or manufac- 
ture. On this suggestion I remark, in the first place, that 
section 8 of the current tariff act (30 Stat., 205) requires that 
all articles of foreign manufacture which are usually stamped, 
branded, or labeled, and all packages containing any im- 
ported articles, shall be plainly branded, labeled, etc., so as 
to indicate the country of their origin. (See also sec. 6, 
tariff act of 1890, 26 Stat., 613; sec. 5, tariff act of 1894, 28 
Stat., 547.) While that provision is an administrative part 
of a tariff law, and the law which we are here considering 
is one of the statutes ordinarily known as the pure-food 
laws, being a separate statute and having a different object, 
still the legislation is in a general sense contemporaneous; 
both laws refer to imported articles and reveal equally the 
object of securing verity and accuracy in respect to foreign 
goods, and both imply plainly that the provision as to place 
relates to quality as well as quantity, an inquiry which is 
evidently subserved by information as to the country of 
origin or the place of manufacture. It is pertinent, there- 
fore, to suggest that if Congress, in the law now before us, 
intended by the words ‘*‘ place of manufacture” to indicate 
merely the country of production, they would have used 
words making that meaning clear beyond doubt, like the 
phrase ‘* the country of their origin ” in the act of 1897. In 
short, it appears to me that the phrase before us refers to 
the particular locality or district in which the goods are pro- 
duced or manufactured; not necessarily a specific municipal 
subdivision, but the district known generally and with sufli- 
cient accuracy throughout the commercial world as a tribu- 
tary or outlying part of the particular municipality. Thus 
the word ‘* Bordeaux” suggests not only the city, but the 
wine-growing district in the immediate neighborhood, as 
Lyons suggests the silk-producing territory of that vicinity; 
Marseille, that portion of the Mediterranean littoral which, 
in its products and trade, centers at Marseille as an entrepot. 
Similarly the city of Rheims stands for the champagne 
district of France. 

Further, it is a well-known fact, which must be assumed 
to have been before Congress, that various foreign food 
products, as well as wines and liquors, are produced in par- 
ticular localities, and the peculiar character or value attrib- 
uted to such products is often associated and essentially 
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connected with such particular place. (/rench Republic v. 
Saratoga Vichy Spring Co.,191 U. S., 435.) It appears to 
me that the law contemplates this fact, and, in the interest 
of assuring consumers in this country purity, specific qual- 
ity, and genuineness, requires that the place of origin or 
manufacture shall be stated on labels and packages with 
strict accuracy and truth. 

Accordingly, I advise you that if goods are produced and 
exported from Marseille, and bear a label stating or imply- 
ing that they come from Bordeaux, in a distant part of 
France, then they are falsely labeled, and must be excluded 
under the law. But, as I have indicated, I do not mean by 
this view to suggest that the goods must be produced or 
manufactured within the strict municipal limits of the par- 
ticular city named, but simply that they must come from 
the more or less restricted district which is usually and 
properly considered to be neighboring and commercially 
tributary to the particular city or place. 

Very respectfully, 


P. C. KNOX. 
The SECRETARY OF AGRICULTURE. 





RIVER AND HARBOR ACT—SECRETARY OF WAR—AUTHOR- 
ITY TO CONSTRUCT DREDGE. 


The authority conferred upon the Secretary of War by the river and 
harbor act of June 13, 1902 (32 Stat., 371), to prosecute or complete, 
‘*by contract or otherwise,’’ all river and harbor improvements which 
theretofore ortherein were authorized to be constructed or completed 
under contract, vested in that officer the power to construct the dredge 
now nearing completion, for use on Lake Michigan, and to pay the 
cost of the same by allotment from the sums appropriated for the 
improvement of the various harbors of that lake. 

The fact that Congress has in other instances made specific appro- 
priations for dredging plants, can not be held to limit the meaning of 
the words ‘‘by contract or otherwise,’’ as used in the act of 1902, by 
restricting the Secretary to the hiring of a dredye as the only alterna- 
tive of a contract, nor to forbid that officer from using such dredge 
upon improvements other than those authorized by appropriations 
from which the moneys for its construction have been taken. 


DEPARTMENT OF JUSTICE, 
alpril 20, 1904. 
Str: Your letter of March 29 brings to my attention the’ 
river and harbor act of June 13, 1902 (82 Stat., 331), under 
13243—voL 25—04——_10 
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which the Secretary of War was specifically authorized to 
cause to be purchased or built.a suitable dredge for use in 
improvement and maintenance of the harbors upon: Lake 
Erie, to be paid for by allowances out of appropriations 
made for certain harbors in said lake (id., p. 342). 

You proceed to state, in effect, that without specific appro- 
priation, and under recommendations of the engineer officer 
in charge, approved by the Chief of Engineers, and by 
authority of your predecessor, the construction of a seagoing 
dredge for use on Lake Michigan has been undertaken, to 
be paid for out of funds made available for various harbors 
in the Michigan district; that the dredge is now nearly com- 
pleted under the orders given and is about to be used on 
Lake Michigan. 

It has been contended by certain persons interested in 
dredging for the Government by contract that under the 
language of said act of 1902, making appropriations for the 
harbors in question (32 Stat., 343, 344), there was no author- 
ity to allot from such gapropriatiens portions to make a 
gross sum applicable to the construction of a dredge to be 
used in the improvement of all the harbors. You ask me 
whether this contention is correct, or whether the construc- 
tion of the dredge under the authority of the Secretary of 
War was lawful. 

Section 1 of the act of 1902 provides (id., 371-372): 

‘All works of improvement heretofore or herein author- . 
thorized to be prosecuted or completed under contracts may, 
in the discretion of the Secretary of War, be carried on by 
contract or otherwise, as may be most economical or advan- 
tayeous to the Government. 

‘** Where separate works or items are consolidated in this 
act the amounts herein appropriated shall be expended in 
securing maintenance and improvement according to the 
respective projects herein or heretofore adopted by Con- 
gress, after giving due regard to the respective needs of 
each and considering the necessities of traflic. The allot- 
ments to the respective works herein consolidated shall be 
made by the Secretary of War upon recommendations by 
the Chief of Engineers. Any balances now remaining to 
the credit of the consolidated items in this bill shall be car- 
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ried to the credit of the respective aggregate amounts appro- 
priated for the consolidated items herein contained.” 

The river and harbor act of 1888 (25 Stat., 400, 423) con- 
tains a similar provision, viz: 

‘Sec. 3. That it shall be the duty of the Secretary of 
War to apply the money herein and hereafter appropriated 
for improvements of rivers and harbors, other than surveys, 
estimates and gaugings, in carrying on the various works, 
by contract or otherwise, as may be most economical and 
advantageous to the Government. * * *” 

It is true that for a long period of time, and both before 
and since the act of 1888, Congress has often made specific 
appropriation for dredging plants (e. g., 4 Stat., 289; 10 
Stat., 58, 59; 30 Stat., 1123, 1125). Congress has also ina 
few instances expressly designated other waters wherein 
dredges already purchased or constructed for certain 
improvements might be used. I do not think this fact 
shows that other use than the original one was forbidden 
unless Congress affirmatively permitted it. At all: events, 
the Secretary of War is now empowered (sec. 5, act of 1902) 
to direct the ‘‘temporary transfer of any property employed 
in the improvement of rivers and harbors whenever, in his 
judgment, such transfer would secure efficient or econom- 
ical results, and such adjustment in the way of charges and 
credits shall be made between the projects affected as may 
be equitable.” 

I can not assent to the suggestion that the policy and 
practice of Congress in making specific appropriation for 
dredges, or in expressly designating certain uses for them 
in the past, necessarily means that the authority to acquire 
or apply such an instrument in the work of improvement 
could not be conferred in any other way; that Congress 
manifestly intends by these specific appropriations that such 
permanent additions to the movable property of the United 
States shall not otherwise be made. 

The question hinges, then, on the following language of 
the act of 1902: ‘* All works of improvement heretofore or 
herein authorized to be prosecuted or completed under con- 
tracts may, in the discretion of the Secretary of War, be 
carried on by contract, or othenvise, as may be most econom- 
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ical or advantageous to the Government.” This language 
is very broad, and it is a fundamental rule that intention 
must be sought in the language used. 

The power and discretion conferred in general upon the 
Secretary of War by river and harbor enactments is neces- 
sarily large and is manifestly intended to be so. In this 
matter, he may, in his discretion, carry on works of 
improvement by contract or otherwise, as he finds to be 
most economical or advantageous to the Government. If 
he concludes that a contract for dredging is not advanta- 
geous, the language used gives him the widest latitude and 
can not properly be construed, by calling in aid other spe- 
cific appropriations for dredges, to restrict him to the hir- 
‘ing of a dredge as the only alternative of a contract. The 
allotment for the cost is made in this case out of appropri- 
ations for separate works or items, and is clearly author- 
ized in the remaining portion of section 1 of the act as 
quoted above. If, therefore, the Secretary deems that a 
particular work will be best carried on by the construction 
or purchase of a dredge, I am of opinion that there is 
nothing in the law to forbid his taking that course. Be- 
cause Congress has often provided dredges docs not mean 
that the Secretary may not also provide one under this 
authority if he deems that course best; and the fact that at 
the completion of the particular work the Government will 
be in possession of the tools necessary in prosecuting the 
same and available for other work, does not in the least dis- 
parage the authority granted. If the intention of Congres: 
were otherwise, that can be made plain by subsequent law 
clearly restricting the authority, which now is of the widest 
import. 

Iam of opinion that the construction of the dredge was 
lawful as provided for by equitable allotment among the 
harbors affected, and that nothing stands in the way of its 
proposed use. 

Very respectfully, 
P. C. KNOX. 

The SECRETARY OF War. 
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SECRETARY OF COMMERCE AND LABOR—RIVER AND 
HARBOR LINES. 


The power and authority to designate lines dividing the high seas from 
rivers, harbors, and inland waters, conferred upon the Secretary of the 
Treasury by section 2 of the act of February 19, 1895 (28 Stat., 672), 
was, by section 10 of the act of February 14, 1903 (32 Stat., 829), 
transferred to the Secretary of Commerce and Labor. 


DEPARTMENT OF JUSTICE, 
April 29, 1904. 

Str: [ have received your request for my opinion upon 
the question whether the act of February 14, 1903 (82 Stat., 
825), transferred to vou the power and dutliority to dew 
ignate lines dividing the high seas from rivers, harbors, 
and inland waters, conferred upon the Secretary of the 
Treasury by section 2 of the act of February 19, 1895 (28 
Stat., 672). 

Outside these established lines vessels are governed in 
their movements by the provisions of the act of August 19, 
Is90 (26 Stat., 320), entitled ‘‘ An act to adopt regulations 
for preventing collisions at sea,” commonly called the ‘‘ in- 
ternational rules ;” and within such lines they conduct them- 
selves in accordance with the provisions of the act of June 
7, 1897 (30 Stat., 96), entitled ** An act to adopt regulations 
for preventing collisions upon certain harbors, rivers, and 
inland waters of the United States,” known as the ‘*inland 
rules.” 

You state in your letter that-— 

‘The principal points of difference between the interna- 
tional and inland rules (see circular of June 12, LS9T, at- 
tached) are: 

**(a) Penalties are incurred under the inland rules, subject 
to mitigation or remission on appeal to the Secretary of 
Commerce and Labor. (Second paragraph, sec. 10, act of 
February 14, 1903.) 

°° (db) Certain local rules, established by the Secretary of 
Commerce and Labor and the supervising inspectors of 
steam vessels, are applicable under the inland, but not under 
the international rules. 

‘*(¢) The international and inland rules have certain 
minor differences in lights, sound signals, and other equip- 
ment for the better security of life. 
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‘* While this Department, under the provisions of section 
10 of the act of February 14, 1903, and your opinions of 
August 3, 1903, and August 12, 1903, understands that the 
authority and power under consideration have been trans- 
ferred to it, it prefers, before defining the lines for Puget 
Sound, to obtain your opinion.” 

The act of February 19, 1895, provides (sec. 2) that: 

‘*The Secretary of the Treasury is hereby authorized, 
empowered and directed from time to time to designate and 
define by suitable bearings or ranges with light-houses, 
light-vessels, buoys or coast objects, the lines dividing the 
high seas from rivers, harbors and inland waters.” 

In pursuance of that provision the following action was 
taken: 

‘* TREASURY DEPARTMENT, 
** BUREAU OF NAVIGATION, 
** Washington, D. C., March 13, 1895. 
‘*The SECRETARY OF THE TREASURY. 

‘*Srr: Section 2 of the act approved February 19, 1895, 
entitled ‘ An act to adopt special rules for the navigating of 
harbors, rivers, and inland waters of the United States,’ 
ete., provides (quoting sec. 2): 

‘*'To give effect to this provision, I have the honor respect- 
fully to recommend that the Secretary of the Treasury des- 
ignate as an advisory board to recommend harbor lines for 
the purposes of this act, the Superintendent of the Coast 
and Geodetic Survey, the Naval Secretary of the Light-House 
Board, the Supervising Inspector-General of Steam Vessels, 
the Chief of the Revenue-Cutter Service, and the Commis- 
sioner of Navigation—the Superintendent of the Coast and 
Geodetic Survey to act as chairman. 

**Respectfully yours, 
** KUGENE T. CHAMBERLAIN, 
** Commissioner.” 


** Approved. The Commissioner of Navigation is desig- 
nated to act as secretary of the board. 
‘*Joun G. CARLISLE, 
** Secretary.” 


EEE 
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All branches of the public service, the chiefs of which 
were named in that letter, with the exception of the Rev- 
enue-Cutter Service, were transferred to your Department 
by section 4 of the act by which it was created. Section 10 
of that act provides: 

‘* That all duties performed and all power and authority 
now possessed or exercised by the head of any Executive 
Department in and over any bureau, oflice, othcer, board, 
branch, or division of the public service by this act trans- 
ferred to the Department of Commerce and Labor, or any 
business arising therefrom or pertaining thereto, or in rela- 
tion to the duties performed by and authority conferred by 
law upon such burean, office, officer, board, branch or divi- 
sion of the public service, whether of an appellate or revisory 
character or otherwise, shall hereafter be vested in and exer- 
cised by the head of the said Department of Commerce and 
Labor.” 

The act of February 19, 1895, from which authority to 
designate such lines is derived, manifestly relates almost 
exclusively to merchant vessels, and said section 10 of the 
act establishing your Department further provides that— 

‘*All duties, power, authority and jurisdiction, whether 
supervisory, appellate or otherwise, now imposed or con- 
ferred upon the Secretary of the Treasury by acts of Con- 
gress pelating to merchant vessels or yachts, their measure- 
ment, numbers, names, registers, enrollments, licenses, com- 
missions, records, mortgages, bills of sale, transfers, entry, 
clearance, morements and transportation of their cargoes 
and passengers, owners, officers, seamen, passengers, fees, 
inspection, equipment for the better security of life * * * 
and relating to the remission or refund of fines, penalties, 
forfeitures, exactions or charges incurred for violating any 
provision of law relating to vessels or seamen or to in- 
former’s shares of such fines, and by acts of Congress relat- 
ing to the Commissioner and Bureau of Navigation * * * 
shall be and hereby are transferred to and imposed and con- 
ferred upon the Secretary of Commerce and Labor from 
and after the time of the transfer of the Bureau of Naviga- 
tion * * * tothe Department of Commerce and Labor, 
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and shall not thereafter be imposed upon or exercised by 
the Secretary of the Treasury. * * *” 

The establishment of these lines of demarcation between 
waters subject to international and inland rules, respec- 
tively, seems to be purely and essentially a matter concern- 
ing navigation. The act authorizing the designation is en- 
titled ‘‘An act to adopt special rules for the navigation of 
harbors, rivers, and inland waters of the United States.” 
In my opinion of August 3 last, furnished upon your re- 
quest (25 Opin., 29), it was held that ‘‘the general line of 
cleavage established by the act creating your Department 
between it and the Treasury Department leaves ‘naviga- 
tion’ with you, and little with the Treasury Department 
which does not concern the collection, keeping, minting, and 
disbursing of the public treasure.” 

The Bureau of Navigation ‘‘and all that pertains to the 
same” is transferred to your Department. It seems neces- 
sarily to follow that the marking of these lines is ‘* business 
arising therefrom or pertaining thereto,” or is ‘in relation 
to the duties performed by and authority conferred by law 
upon” such bureau. 

Your question is accordingly answered in the affirmative. 


Respectfully, 
P. C. KNOX. 


The SECRETARY OF COMMERCE AND LABOR. 


CHOCTAW AND CHICKASAW CITIZENSHIP COURT—ANNUL- 
MENT OF JUDGMENT OF CITIZENSHIP. 


The annulment by the Choctaw and Chickasaw citizenship court of a 
judgment of the United States court for Indian Territory affirming a 
favorable decision of the Commission to the Five Civilized Tribes, 
upon an application for enrollment as a citizen, as provided in the act 
of June 10, 1896 (29 Stat., 339), so far deprived the applicant of a 
favorable judgment as to devolve upon fim the duty of transferring 
his cause to the citizenship court for hearing therein, as provided in 
section 31 of the act of July 1, 1902 (32 Stat., 641), in order to protect 
and to preserve his claimed rights. 

The annulment of such a judgment of the United States court did not 
revive and put into force and effect the judgment of the Commission 
admitting an applicant to citizenship, and an enrollment by the Com- 
mission based upon such a theory would be a clear violation of the 
rights of the Indian nations, 
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DEPARTMENT OF JUSTICE, 
May 9, 1904. 

Str: I have the honor to reply to your communication of 
May 3, asking an expression of my opinion as to the effect 
of the decree of the Choctaw and Chickasaw citizenship 
court, entered at the December, 1902, term in the test cause 
wherein the Choctaw and Chickasaw nations were complain- 
ants and J. IT. Riddle et al. were defendants. 

By act of June 10, 1896 (29 Stat., 321, 339), the Commis- 
sion to the Five Civilized Tribes was authorized to hear and 
determine applications for enrollment as citizens in the 
Indian nations, and appeals from its decisions to the United 
States district court were provided for. Many such appli- 
cations were made, and, having been allowed by the Com- 
mission, appeals were taken by either the Choctaw or 
Chickasaw Nation—no notice being given to the other na- 
tion—and the cases tried de novo in the United States 
court where, prior to 1902, decrees favorable to appli- 
cants were entered. The Indians claimed that notice of 
appeals to each nation was indispensable; that the district 
court had no right to try the cases de novo, but should have 
confined itself to a review of the Commission’s action upon 
the papers and evidence originally submitted, and that de- 
crees subject to either of said objections should be annulled 
and vacated. 

On March 21, 1902, an agreement was entered into 
between the United States and the Choctaw and Chickasaw 
nations which was ratified and confirmed by act of Congress 
approved July 1, 1902 (82 Stat., 641). Section 33 of that 
act created the Choctaw and Chickasaw citizenship court, 
and section 31, after setting out the above-specitied conten- 
tion of the Indians as to decrees granting applications for 
enrollment as citizens, provided: 

‘*It being desirable to finally determine these questions, 
the two nations, jointly, or either of said nations acting 
separately and making the other a party defendant, may 
* * * by a bill in equity tiled in the Choctaw and Chick- 
asaw citizenship court hereinafter named, seek the annul- 
ment and vacation of all such decisions by said courts. 
Ten persons so admitted to citizenship or enrollment by 
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said courts, with notice to one but not to both of said 
nations, shall be made defendants to said suit as representa- 
tives of the entire class of persons similarly situated, the 
number of such persons being too numerous to require all 
of them to be made individual parties to the suit; but any 
person so situated may, upon his application, be made a 
party defendant to the suit. * * * Said suit shall be 
determined at the earliest practicable time, shall be con- 
fined to a final determination of the questions of law here 
named, and shall be without prejudice to the determination 
of any charge or claim that the admission of such persons 
to citizenship or enrollment by said United States courts in 
the Indian Territory was wrongfully obtained as provided 
in the next section. In the event said citizenship judg- 
* ments or decisions are annulled or vacated in the test suit 
hereinbefore authorized, * * * then the files, papers, 
and proceedings in any citizenship case in which the judg- 
ment or decision is so annulled or vacated, shall, upon writ- 
ten application therefor, made within ninety days there- 
after by any party thereto, who is thus deprived of a favor- 
able judgment upon his claimed citizenship, be transferred 
and certified to said citizenship court, * * * and, upon 
the filing in such citizenship court of the files, papers, and 
proceedings in any such citizenship case, accompanied by 
due proof that notice in writing of the transfer and certifi- 
cation thereof has been given to the chief executive officer 
of each of said nations, said citizenship case shall be dock- 
eted in said citizenship court, and such further proceedings 
shall be had therein in that court as ought to have been had 
in the court to which the same was taken on appeal from 
the Commission to the Five Civilized Tribes, and as if no 
judgment or decision had been rendered therein.” 

Section 32 of the act provides that the citizenship court 
shall also have appellate jurisdiction over all judgments of 
courts in the Indian Territory rendered under the act of 
Congress of June 10, 1896, admitting persons to enrollment 
as citizens, 

Following the terms of the act, the Choctaw and Chicka- 
saw nations instituted a proceeding in the citizenship court 
against J. TI. Riddle and others, as representatives of all 
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persons similarly situated, alleged that the defendant and 
many others had been improperly placed upon the rolls of 
those nations by judgments of United States courts in the 
Indian Territory, and prayed that the same be declared 
illegal, null and void. : 

Complainants’ contention was sustained and a decree 
entered December 17, 1902, annulling all judgments so com- 
plained of. Where judgments in favor of applicants ren- 
dered by the Commission to the Five Civilized Tribes were 
affirmed upon appeal to the United States courts, no steps 
have been taken to transfer the causes to the citizenship 
court. | 

It is now maintained by the Indian nations that it was the 
duty of applicants, decrees in whose favor were annulled 
and who desired to insist on their claims, to give notice and 
transfer their causes to the citizenship court, as provided 
by statute, and to have the same there determined. On the 
other hand, the applicants insist that annulment of judg- 
ments of United States courts in their favor left the action 
of the Commission to the Five Civilized Tribes admitting 
them to enrollment in force, and that they are now entitled 
to rely upon the same and to be recognized as citizens. 

In view of the foregoing facts and to enable you to de- 
termine what course to pursue, you request my opinion 
‘** whether the annulment of the United States court judg- 
ment affirming a favorable decision of the Commission to 
the Five Civilized Tribes upon an application for citizen- 
ship so far deprived the applicant of a favorable judgment 
as to devolve upon him the duty of causing his cause to be 
transferred to the Choctaw and Chickasaw citizenship court, 
as provided in section 31 of said act of July 1, 1902, to pro- 
tect and preserve his claimed rights, or whether the annul- 
ment of the United States court judgment revived and put 
in force and effect the judgment of the Commission to the 
Five Civilized Tribes admitting such person to citizenship.” 

A manifest purpose of the act of July 1, 1902, was to 
enable the Indian nations to test the validity of judgments 
of United States courts granting rights of citizenship therein 
to applicants which were subject to either of the objections 
above detailed, and, if found to be invalid, to prevent en- 
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rollment of the parties unless the citizenship court should 
thereafter adjudge them entitled thereto. Any applicant 
deprived of a favorable judgment of the court by the decree 
in the test case had a right, within the time specified, to 
transfer his cause into the citizenship court and have the 
issues finally determined; but no right of transfer under 
such circumstances was given the Indians. Where an appli- 
cant was admitted by the Commission and upon appeal such 
action was affirmed, and thereafter the decree of the United 
States court was declared null and void in the test case, the 
nations could not transfer the cause to the citizenship court; 
and if, as now claimed, the annulment ex proprio vigore gave 
efficacy to the appealed-from action of the Commission, 
then—the other parties being powerless to act—simple in- 
action by the applicant would have perfected his right to 
citizenship, and the Indians, by prevailing in the test cause, 
would have accomplished nothing. The Indians bad no 
right to transfer the cause, and, of course, under the condi- 
tions contended for, the applicant would not have so done. 

l am of opinion that annulment of the United States court 
judgment affirming a favorable decision of the Commission 
to the Five Civilized Tribes upon an application for citizen- 
ship so far deprived the applicant of a favorable Judgment 
as to devolve upon /7m the duty of causing his cause to be 
transferred to the citizenship court. I am further of opin- 
ion that annulment of the United States court judgment did 
not revive and put into force and effect the judgment of the 
Commission to the Five Civilized Tribes admitting such 
person to citizenship, and that enrollment by the Commis- 
sion based upon such a theory would be a clear violation of 
the rights of the Indian nations. 

Respectfully, 
J. C. McREYNOLDS, 
weting Attorney-General. 
The SECRETARY OF THE INTERIOR. 
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GUANTANAMO NAVAL STATION—TONNAGE TAX. 


A vessel coming to the United States from the United States naval sta- 
tion at (ruantanamo, Cuba, with freight therefrom or in ballast, is 
not subject to the tonnage tax imposed by section 11 of the act of 
June 19, 1886 (24 Stat., 81). 

A vessel, however, which loads at a foreign port and merely touches at 
the naval station en route is subject to the tonnage tax. 


DEPARTMENT OF JUSTICE, 
May 26, 1904. 

Sir: I received vour letter of the 12th instant, asking my 
opinion upon the following questions in reference to our 
station at Guantanamo, Cuba: ‘* Whether or not vessels 
proceeding to the naval station from the United States are 
required to clear and pay fees accordingly, under section 
4201, Revised Statutes, and whether vessels entering in the 
United States from the station, under sections 2772 and 2774, 
Revised Statutes, will become subject to tonnage duties 
under section 11 of the act of June 19, 1886 (24 Stat., 81), 
as if from a foreign port—first, if the vessel is laden exclu- 
sively with freight from the naval station; second, if she is 
in ballast; third, if she is laden wholly or in part with mer- 
chandise from a foreign port or place other than the naval 
station.” 

Article VII of the act of Congress approved March 2, 1901 
(31 Stat., 898), and Article VII of the Appendix to the Con- 
stitution of the Republic of Cuba, promulgated May 20, 
1902, are in this language: 

‘‘ArTICLE VII. To enable the United States to maintain 
the independence of Cuba, and to protect the people thereof, 
as well as for its own defense, the Government of Cuba will 
sell or lease to the United States lands necessary for coaling 
or naval stations at certain specified points, to be agreed 
upon with the President of the United States.” 

In pursuance of this provision, and after the selection of 
the point by the Presidents of the United States and Cuba, 
the United States has taken possession of lands at Guanta- 
namo and established a naval station. 

Iam of opinion that a vessel coming from that station, 
and with freight therefrom or in ballast, whether or not the 
place be regarded as in some sense a ‘foreign port or 
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place,” does not come from such a port or place within the 
meaning and purposes of the tonnage tax laws. The place 
being a naval station of the United States and so exclusively 
used, it comes practically from a part of the Government of 
the United States. 

A thing may be within the letter of the law and yet with- 
out the law. 

If, however, the vessel loads at a foreign port and merely 
touches at the naval station en route, she is subject, to the 
tonnage tax. 

Respectfully, 
P. C. KNOX. 


The SECRETARY OF COMMERCE AND LABOR. 


RETIRED ARMY OFFICERS—ADVANCEMENT—RANK AND 
PAY. 


An officer of the Army retired under the provisions of the act of Octo- 
ber 1, 1890 (26 Stat., 562) for physical disabilities contracted in the 
line of duty, and placed on the retired list of the Army with the rank 
and retired pay of one grade above that actually held by him at the 
time of retirement, is not entitled to an additional advancement under 
the provisions of the Army appropriation act of April 23, 1904 (33 
Stat., 264). 

DEPARTMENT OF JUSTICE, 
June 1, 1904. 

Sir: I have the honor to reply to your letter of May 26, 
1904, containing a request for an expression of my opinion 
upon the matter hereinafter set forth. 

The act of Congress making appropriation for the support 
of the Army, approved April 23, 1904 (33 Stat., 264), con- 
tains the following provision: 

‘*That any officer of the Army below the grade of ere: 
dier-general who served with credit as an officer or as an. 
enlisted man in the regular or volunteer forces during the 
civil war, * * * and whose name is borne on the official 
register of the Army, and who has heretofore been, or may 
hereafter be, retired on account of wounds or disability 
incident to the service, or on account of age or after forty 
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years’ service, may, in the discretion of the President, by 
and with the advice and consent of the Senate, be placed on 
the retired dist of the Army with the rank and retired pay 
of one grade above that actually held by him at the time of 
retirement: Provided, That this act shall not apply to any 
officer who received an advance of grade since the date of 
his retirement or who Has been restored to the Army and 
placed on the retired list by virtue of the provisions of a 
special act of Congress.” 

The act of Congress approved October 1, 1890 (26 Stat., 
562), relating to the examination of certain officers of the 
Army and to promotions therein, provided— 

‘*Section 3. That-the President be, and he is hereby, 
authorized to prescribe a system of examination of all offi- 
cers of the Army below the rank of major to determine their 
fitness for promotion, such an examination to be conducted 
at such times anterior to the accruing of the right to pro- 
motion as may be best for the interests of the service: 
* * * And provided, That if any officer fails to pass a 
satisfactory examination and is reported unfit for promotion, 
the officer next below him in rank, having passed said exam- 
ination, shall receive the promotion: cLud provided, That 
should the officer fail in his physical examination and be 
found incapacitated for service by reason of physical dis- 
ability contracted in line of duty he shall be retired with the 
rank to which his seniority entitled him to be promoted; 
but if he should fail for any other reason he shall be sus- 
pended from promotion for one year, when he shall be 
reexamined, and in case of failure on such reexamination 
he shall be honorably discharged with one year’s pay from 
the Army.” 

It appears that some twenty-five officers heretofore exam- 
ined in order to determine their fitness for promotion, as 
contemplated by the act of October 1, 1890, were found 
incapacitated for service by reason of physical disabilities 
contracted in the line of duty and were accordingly retired 
with the rank to which their seniority entitled them to be 
promoted. 

You ask that I advise you whether the President, by and 
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with the advice and consent of the Senate, may now place 
any of the officers so retired under the act of 1890, upon 
‘the retired list of the Army with the rank and pay of one 
grade above that heretofore given them on such list. 

I am of opinion that officers retired under the provisions 
of the act of 1890 have already been placed on the retired 
list of the Army with the rank and retired pay of one grade 
above that actually held by them at the time of retirement, 
and that during all the time since their names were so placed 
upon such list they have enjoyed the rights and privileges 
which the President, by and with the advice and consent 
of the Senate, under the act of April 23, 1904, is now per- 
mitted to confer upon other officers less favorably situated. 
The actual rank of officers retired under the act of 1890 was 
one grade below that with which they were placed on the 
retired list. The purpose of the act of April 23, 1904, was 
to permit the President, in proper cases, to give oflicers an 
advance of one grade above that which they had actually 
held; and as the officers in reference to whom your inquiry 
relates have already received such an advancement that act 
can have no reference to them. 

Respectfully, 
J. C. MCREYNOLDS, 
Acting Attorney-General. 

The Secretary OF War. 





GUANTANAMO NAVAL STATION—PROOF OF TITLE. 


The provisions of section 355, Revised Statutes, are not applicable to the 
expenditures authorized by the act of March 3, 1903 (32 Stat., 1188), 
for the erection of necessary improvements on lands at Guantanamo, 
Cuba, leased by the United States from the Republic of Cuba for the 
purposes of a naval station. 

The advance payments of rental to the Government of Cuba provided for 
in article 1 of the agreement. of July 2, 1903, may lawfully be made 
without further proof of title than the certified copies of the deeds 
conveying the lands to that Government. 


DEPARTMENT OF JUSTICE, 
June 13, 1904. 
Srr: Under date of the 7th ultimo, Acting Secretary 
Charles H. Darling addressed a letter to me, setting forth 
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the seventh article of the Platt amendment, so called, whieh 
forms a part of the army appropriation act of March 2, 
1901 (31 Stat., 898), calling attention to the fact that a lease 
of certain lands in Cuba to the United States for the pur- 
pose of establishing naval stations on such lands has been 
executed by the President of Cuba and the President of the 
United States, quoting the provision of the naval service 
appropriation act of March 3, 1903 (32 Stat., 1188), making 
an appropriation of $100,000 for ‘‘ necessary expenditures 
incident to the occupation and utilization of the naval sta- 
tion at Guantanamo, Cuba,” stating that your Department 
is in receipt of legalized copies of deeds purporting to con- 
vey to the Government of Cuba titles to a portion of the 
private lands within the area of the lease aforesaid, and, 
finally, requesting my opinion upon the following questions: 

‘* First, whether, in view of the fact that Congress, by the 
act of March 2, 1901, first above quoted, authorized the 
leasing of naval stations in Cuba, and the lease in question 
having been made in pursuance of such authorization, the 
provisions of section 355 of the Revised Statutes are appli- 
cable to the case, or whether they are to be treated as so 
far modified by the provisions contained in the acts of March 
2, 1901, and March 3, 1903, as to authorize the erection of 
the necessary improvements, for which appropriation has 
been made, upon the lands so leased; and, 

‘*Secondly, whether the certified copies of deeds herewith 
transmitted may be accepted as sufficient, and partial pay- 
ments to the Government of Cuba made under the following 
provision of article 1 of the lease: ‘All private lands and 
other real property within said areas shall be acquired forth- 
with by the Republic of Cuba. The United States of Amer- 
ica agrees to furnish to the Republic of Cuba the sums 
necessary for the purchase of said private lands and proper- 
ties, and such sums shall be accepted by the Republic of 
Cuba as advance payment on account of rental due by virtue 
of said agreement.’ ” 

Section 355 of the Revised Statutes reads as follows: 

** Sec. 355. No public money shall be expended upon any 
site or land purchased by the United States for the pur- 
poses of erecting thereon any armory, arsenal, fort, forti- 
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fication, navy-yard, custom-house, light-house, or other 
public building, of any kind whatever, until the written 
opinion of the Attorney-General shall be had in favor of 
the validity of the title, nor until the consent of the legis- 
lature of the State in which the land or site may be, to such 
purchase has been given. The district attorneys of the 
United States, upon the application of the Attorney-General, 
shall furnish any assistance or information in their power 
in relation to the titles ofthe public property lying within 
their respective districts. And the Secretaries of the De- 
partments, upon the application of the Attorney-General, 
shall procure any additional evidence of title which he may 
deem necessary and which may not be in the possession of the 
officers of the Government, and the expense of procuring it 
shall be paid out of the appropriations made for the contin- 
gencies of the Departments, respectively.” | 

I am of the opinion that this section of the Revised Stat- 
utes is not applicable to the state of facts set forth in the 
Acting Secretary’s letter. 

As to your second question, it is unnecessary for me to 
determine whether or not the deeds to the Republic of Cuba 
are valid. They seem to be regularly executed and have 
been accepted by the Cuban Government. If the title con- 
veyed by these deeds be defective, the responsibility of per- 
fecting it rests upon the Republic of Cuba and not upon the 
United States. I am, therefore, of opinion that partial pay- 
ments to the Government of Cuba, under the provisions of 
article 1 of the agreement of July 2, 1903, may lawfully be 
made without further proof of title than the certified copies 
of deeds which have been submitted by that Government 
through our minister at Havana. 

Respectfully, 
W. A. DAY, 
Acting Attorney-General. 


The SECRETARY OF THE NAVY. 
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LOYAL CREEK CLAIMS—DISTRIBUTION OF FUND. 


The money appropriated by the act of Congress of March 3, 1903 (32 
Stat., 996), for the payment of the so-called ‘loyal Creek claims’’ 
should be paid, in the case of a claimant dying before January 1, 1898, 
to the distributees of such claimant determined according to the Creek: 
laws; and in the case of a ciaimant dying on or after that date, to hit 
distributees according to the laws of Arkansas in force in Indian Ter- 
ritory. 

DEPARTMENT OF JUSTICE, 
June Lh, L904. 

Str: I have your letter of the 4th instant, requesting my 
opinion upon the question whether the Arkansas laws of 
succession, or those of the Creek Nation, are to govern in 
the distribution of the sum of money appropriated by the 
act of March 3, 1903 (32 Stat., 982, 994), for the payment 
of the so-called ‘* loyal Creek claims,” in cases where the 
beneficiaries are deceased. 

The act of March 3 appropriates $600,000, and authorizes 
the Secretary of the Treasury to pay said sum, less attor- 
ney’s fees, to the loyal Creek Indians and freedmen named in 
articles 3 and 4 of the Creek treaty of June 14, 1866 (14 
Stat., 785), said payment to be made—‘‘ to such Indians and 
freedmen only whose names appear on the list of awards 
made in their behalf by W. B. Hazen and F. A. Field, as 
commissioners on behalf of the United States to ascertain 
the losses of said Indians and freedmen as provided in said 
articles three and four; and such payments shall be made in 
proportion of the awards as set out in said list: * * * 
Provided, however, That if any of said loyal Creek Indians 
or freedmen whose names are on said list of awards shall 
have died, then the amount or amounts due such deceased 
person or persons, respectively, shall be paid to their heirs 
or legal representatives.” 

This act recognizes, in each of the Creek Indians whose 
names appear on the Hazen and Field roll, a valid claim 
against the United States. At the death of any such Indian, 
an interest in said claim vested at once in those persons sur- 
viving him who were by law entitled to be distributees of 
his personal estate. (See Grant v. Bodirell, 78 Me., 460; 
Thompson v. Thomas, 30 Miss., 152, and, especially, Auster 
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v. Lifield, 20 Pick., 67, where it was held that money 
received by an administrator from the Government of the 
United States, in pursuance of a treaty with a foreign 
nation, as an indemnity for loss of property taken from the 
intestate by such foreign nation, was to be administered as 
assets of the intestate’s estate.) 

It was undoubtedly the intention of Congress that the 
money appropriated by the act of March 3, 1903, should be 
paid to those persons who possess an interest in the ‘‘loyal 
Creek” claim; that is, to the living enrolled claimants and 
to the distributees of the deceased claimants. (See Johnson 
v. Anights of Honor, 53 Ark., 255, 260, and cases there 
cited.) The rights of such distributees in the fund appro- 
priated are to be determined in each case by the laws 
governing the distribution of the intestate’s personal estate 
at the time of his death. 

Prior to May 2, 1890, the distribution of personal prop- 
erty of Creek Indians dying intestate was determined solely 
by the laws, customs, and usages of the tribe. (See Jones v. 
Meehan, 175 U.S., 1, 29.) 

On May 2, 1890, Congress passed an act (26 Stat., 81, 94, 
sec. 31) extending the laws of Arkansas, including the law 
of descent and distribution, to the Indian Territory, so far 
as not locally inapplicable, but providing (section 30): 

‘That the judicial tribunals of the Indian nations shall 
retain exclusive jurisdiction in all civil and criminal cases . 
arising In the country in which members of the nation by 
nativity or by adoption shall be the only parties; and as to 
all such cases the laws of the State of Arkansas extended 
over and put in force in said Indian Territory by this act 
shall not apply.” 

The policy of the act of 1890 was to regulate the affairs 
of persons in the Indian Territory not citizens of any tribe, 
and the dealings of Indian citizens with such persons and 
with citizens of different tribes, but to leave the internal 
uffairs of each tribe to be governed as formerly by the tribal 
laws. It has accordingly been held by the court of appeals 
of the Indian Territory (Virens vy. aVevens, 645. W. Rep., 604; 
76 id., 114) that the Indian laws of descent and distribution 
continued to be in force after the passage of the act of 1890. 
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On June 7, 1897, Congress enacted (30 Stat., 62, 83)— 

‘That on and after January 1, 1898, the United States 
courts in said (Indian) Territory shall have original and ex- 
clusive jurisdiction and authority to try and determine all 
civil causes in law and equity thereafter instituted and all 
criminal causes for the punishment of any offense committed 
after January 1, 1898, by any person in said Territory, and 
the United States commissioners in said Territory shall have 
and exercise the powers and jurisdiction already conferred 
upon them by existing laws of the United States as respects 
all persons and property in said Territory; and the laws of 
the United States and the State of Arkansas in force in the 
Territory shall apply to all persons therein, irrespective of 
race, said courts exercising jurisdiction thereof as now con- 
ferred upon them in the trial of like causes.” 

The Curtis Act of June 28, 1898 (30 Stat., 495, 504), pro- 
vided that after its passage the tribal laws should not. be 
enforced at law or in equity by the United States courts in 
the Territory and that on October 1, 1808, the tribal courts 
should be abolished and all causes pending therein should 
be transferred to the United States courts. 

The court of appeals of the Indian Territory held, in the 
case of Mivens v. Nivens, above cited, that the Curtis Act, 
by abolishing the Cherokee courts and forbidding the United 
States courts to enforce the tribal laws, in effect repealed 
the Cherokee law of descent and that thereafter the Arkan- 
sas statute constituted the law of descent applicable to the 
property of Cherokees. | 

I am convinced that the act of June 7, 1897, by providing 
that the laws of Arkansas In force in the Territory should 
apply to all persons therein, operated to extend the Arkansas 
law of distribution to the individual estates of Indians dying 
after January 1, 1898. 

The act of June 10, 1896 (29 Stat., 321,339), and the Cur- 
tis Act provided for the enrollment of the citizens of the 
Five Civilized Tribes, as preparatory to the partition of the 
tribal lands and moneys among the individual Indians. The 
Creek allotment act of March 1, 190L (31 Stat., 861, 869, 
sec. 28), provided that if any enrolled citizen should die 
**before receiving his allotment of lands and distributive 
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_ share of all the funds of the tribe,” the lands and money to 
which he would be entitled should descend to his heirs ac- 
cording to the Creek laws. The acts of May 27, 1902 (32 
Stat., 245,258), and June 30, 1902 (32 Stat., 500, 501), 
amended the act of March 1, 1901, by substituting the 
Arkansas statutes of descent and distribution for the Creek 
laws. 

These acts of Congress form part of a general plan for 
the partition of the tribal lands and moneys, and the pro- 
visions of said acts in regard to descent and distribution do 
not affect the disposition of the “‘loyal Creek” fund, which 
is an individual asset of a limited number of the tribesmen. 

It is my opinion that the money appropriated by the act 
of March 3, 1903, above cited, should be paid, in the case 
of a claimant dying before January 1, 1898, to the distribu- 
tees of said claimant determined according to the Creek 
laws, and in the case of a claimant dying on or after said 
date, to his distributees according to the laws of Arkansas 
in force in the Territory. 

Respectfully, 
J. C. MCREYNOLDS, 
Acting Attorney- General. 
The SECRETARY OF THE INTERIOR. 


PORTO RICO—NAVIGABLE WATERS—JURISDICTION. 


The United States may establish aids to navigation on submarine sites 
under navigable waters of Porto Rico without cession of jurisdiction 
having first been made by Porto Rico to the United States. 

DEPARTMENT OF JUSTICE, 
June 17, 1904. 
Str: Ihave vour letter of April 18, 1904, requesting my 
opinion as to whether or not the United States can estab- 
lish aids to navigation on submarine sites under navigable 
waters of Porto Rico as it now does under the navigable 

Waters of the United States. 

Such submarine lands belonged to the public domain 
under Spanish rule, and ownership of them for public use 
passed by the treaty of peace to the United States. By 
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the first section of article 339 of the Civil Code of Spain, 
which was in effect in Porto Rico at the time of the cession 
thereof to the United States, it is provided that there shall 
belong to the public domain those things which are intended 
for public use, such as ‘‘ roads, canals, rivers, torrents, ports 
and bridges constructed by the State, and banks, shores, 
roadsteads and others of a like character,” and it is more 
particularly set forth in article 407 of said code that ‘* rivers 
and their natural beds” belong to the public domain. 

Section 13 of the organic act of Porto Rico (31 Stat., 80) 
provides: 

‘*That all property which may have been acquired in 
Porto Rico by the United States under the cession of Spain 
in said treaty of peace in any public bridges, road houses, 
water powers, highways, unnavigable streams, and the beds 
thereof, * * * but not including harbor areas or navi- 
gable waters, is hereby placed under the control of the gov- 
ernment established by this act to be administered for the 
benefit of the people of Porto Rico.” 

And in the act of July 1, 1902 (32 Stat., 731), granting to 
the government of Porto Rico for the use and benefit of the 
people of said island public lands and buildings, Congress 
reserves, among other things, ‘‘ harbor areas and navigable 
streams and bodies of water and the submerged lands under- 
lying the same.” 

In the case of States of the United States the soil under 
navigable waters was not granted by the Constitution to the 
United States, but was reserved to the States, respectively. 
(Pollar@s Lessee vy. Hagan, 3 How., 212.) Title to lands 
under tide water which belonged to the King before the 
Revolution became vested in the Colonies after their separa- 
tion; and after the adoption of the Constitution the States 
still had sovereignty and jurisdiction over them, subject to 
restrictions imposed by the State and Federal constitutions; 
and in the case of a State this is the jurisdiction that under 
the provisions of sections 4661 and 4662 of the Revised 
Statutes must be ceded before a light-house, beacon, public 
pier, or landmark may be built or erected. This doctrine 
obtains as to States admitted to the Union since the adoption 
of the Constitution. (Shively vy. Bowlby, 152 U.S., 1.) 
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Porto Rico never had such jurisdiction over such lands, 
and, therefore, the provisions of the Revised Statutes as to 
cession of jurisdiction can not be held to apply to such Porto 
Rican lands. That Congress does not intend Porto Rico to 
have any jurisdictional control over such lands 1s shown by 
the language of the organic act, which in its section 13 
expressly excludes harbor areas and navigable waters from 
the control and management of the Porto Rican government 
established by that act and withholds from the legislative 
assembly of Porto Rico all power to legislate for submarine 
lands under navigable waters. By the act of July 1, 1902 
(32 Stat., 731), all control over submerged Jands underlying 
harbor areas and navigable streams and bodies of water in 
Porto Rico was withheld from the Porto Rican government. 

Therefore, answering your question, I am of the opinion 
that the United States can establish aids to navigation on 
submarine sites under navigable waters of Porto Rico without 
cession of jurisdiction having first been made by Porto Rico 
to the United States. 


Respectfully, 
J. C. McREYNOLDS, 


Acting Attorney-General. 
The SECRETARY OF COMMERCE AND LABOR. 





LEASE OF CHEROKEE MINERAL LANDS—SECRETARY OF 
THE INTERIOR. 


An instrument dated July 9, 1901, purporting to be a mineral lease from 
a Delaware Indian of certain lands in the Indian Territory, was void 
at its inception, as the power to make such a lease was, at that time, 
vested exclusively in the Secretary of the Interior. Act of June 28, 
1898, secs. 13, 16 (30 Stat., 498). 

This authority was taken from the Secretary of the Interior by section 
73 of the act of July 1, 1902 (32 Stat., 727), and it is now impossible 
for him to give validity to the lease, either in whole or in part. 

Under section 72 of the act of July 1, 1902 (32 Stat., 726), Cherokee 
citizens have the power, with the approval of the Secretary of the 
Interior, to lease their allotments, when selected, for mineral purposes. 


DEPARTMENT OF JUSTICE, 
Sune 25, 190}. 
Sir: I have your letter of April 25, inclosing an instru- 
ment executed on the 9th of July, 1901, by William W. 
Nicholas, a Delaware Indian, purporting to lease to Richard 
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C. Adams and John Bullette a certain tract of land in the 
Indian Territory. You state that this and 72 similar instru- 
ments were filed in your Department by Mr. Adams, for 
approval; that on September 17, 1903, each of said instru- 
ments was disapproved, and that your Department has now 
been asked to reconsider its action and to give the instru- 
‘ments approval. You request my opinion upon the follow- 
ing questions: 

‘“1. Whether this instrument became and was valid and 
effective as a lease upon execution thereof in the manne 
and form made?” | 

‘*2. Whether this Department, having disapproved said 
instrument, has authority, without the consent of both 
parties, to set aside such action and now approve it?” 

‘*3. Whether approval of this instrument at this time 
would render it valid and effective as a lease?” 

‘*4. Whether, without the assent of both parties, a quali- 
fied approval may be given changing the terms of the instru- 
ment, both as to quantity and description of land and as to 
the time the instrument shall run?” 

‘©5, Should the party of the first part hereafter duly select 
as his allotment any part of the land described in this instru- 
ment, will it be competent for the Secretary of the Interior, 
after such selection, to approve the instrument as to such 
allotment without the assent of both parties, and thereby ren- 
der the instrument a valid and effective lease as to the allot- 
ment thus selected?” 

I have also received your letter of May 11, inclosing fur- 
ther papers with reference to this matter. 

At the time when the instrument above mentioned was 
executed by Mr. Nicholas, the exclusive power to make min- 
eral leases of Cherokee lands was vested in the Secretary of 
the Interior. (Act of June 28, 1898, sections 13, 16; 30 
Stat., 498; Cherokee Nation v. Ilitchcoch, 187 U.S., 294.) 
The attempted lease by Mr. Nicholas was therefore void at 
its inception. 

Since the passage of the act of July 1, 1902, providing for 
the allotment of lands of the Cherokee Nation (32 Stat., 716), 
Cherokee citizens have the power to lease their allotinents, 
when selected, for mineral purposes, with the approval of 
the Secretary of the Interior (section 72). The Secretary is 
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without authority to make such leases (section 73). It is 
therefore impossible for you now to give validity, either in 
whole or jn part, to the void instrument executed by Mr. 
Nicholas, since such an act would be the making and not the 
approving of a lease. 

Your first, third, fourth, and fifth questions are accord- 
ingly answered in the negative, while I do not consider it 
necessary to express an opinion upon the second question, 
-as to the power of your Department to reconsider its pre- 
vious disapproval. 


Respectfully, aan Rae 


Acting Attorney-General. 
The SECRETARY OF THE INTERIOR. 


DIRECTOR OF THE MINT—SUBSIDIARY COINAGE. 


The Director of the Mint is authorized, with the approval of the Secre- 
tary of the Treasury, to purchase bulhon for subsidiary coinage, and 
this authority, under the act of March 3, 1903 (32 Stat., 1109), is with- 
out limitation, express or implied, 


DEPARTMENT OF JUSTICE, 
Sune 27, 1904. 

Str: I have the honor to reply to your communication of 
June 4 in which you ask, “Is the Director of the Mint, 
with the approval of the Secretary of the Treasury, author- 
ized to purchase silver bullion for subsidiary coinage?” 
and, ‘‘ If you answer the foregoing interrogatory in the 
inti e, is there any legal limit to operations of this 
character?” 

By the act of February 21, 1853 (10 Stat., 160), the 
Treasurer of the Mint, with the approval of the Director, 
is authorized to purchase bullion for subsidiary coin with 
the bullion fund of the Mint. This provision is incorpo- 
rated into the Revised Statutes in the following sections: 

‘Sec. 3513. The silver coins of the United States shall 
be a trade dollar, a half dollar or 50-cent piece, a quarter 
dollar or 25-cent piece, a dime or L0-cent piece. . 2. ” 

“Sec. 3526. In order to procure bullion for the silver 
coinage authorized by this title, the superintendents, with 
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the approval of the Director of the Mint, as to price, terms, 
and quantity, shall purchase such bullion with the bullion 
fund... .” ” | 

At that time the authority to purchase bullion for subsid- 
jary coin was unlimited. By section 3 of the joint resolu- 
tion of July 22, 1876 (19 Stat., 215), this authority was, 
however, by implication limited to an amount not exceeding 
$50,000,000, section 3 being as follows: 

‘*That in addition to the amount of subsidiary silver coin 
authorized by law to be issued in redemption of the frac- 
tional currency it shall be lawful to manufacture at the 
several mints, and issue through the Treasury and its sey- 
eral offices, such coin, to an amount, that, including the 
amount of subsidiary silver coin and of fractional currency 
outstanding, shall, in the aggregate, not exceed, at any time, 
$50,000,000.” 

Section 8 of the act of March 14, 1900 (81 Stat., 47), pro- 
vides: 

‘*That the Secretary of the Treasury is hereby author- 
ized to use, at his discretion, any silver bullion in the Treas- 
ury of the United States purchased under the act of July 
14, 1890, for coinage into such denominations of subsidiary 
silver coin as may be necessary to meet the public require- 
ments for such coin: Prowded, That the amount of subsidi- 
ary silver coin outstanding shall not at any time exceed in 
the aggregate $100,000,000. Whenever any silver bullion 
purchased under the act of July 14, 1890, shall be used in 
the coinage of subsidiary silver coin, an amount of Treasury 
notes issued under said act equal to the cost of the bullion 
contained in such coin shall be canceled and not reissued.” 

This section, it will be seen, in addition to fixing the 
limit of subsidiary coin outstanding at $100,000,000, gave 
additional authority for the coinage of such coin from silver 
bullion in the Treasury purchased under the act of 1890 for 
another purpose. This section in no way modified section 
3526 of the Revised Statutes, but simply gave authority to 
use for subsidiary coinage bullion that had been set aside 
for the coinage of silver dollars. When that bullion should 
become exhausted recourse would again be had to the 
authority contained in section 3526. Under the act of 
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March 3, 1903 (82 Stat., 1109), the ‘‘authority given to the 
Secretary of the Treasury to coin subsidiary silver coins” 
by the act of March 14, 1900, ‘‘may hereafter be exercised 
without limitation as to the amount of such subsidiary coin 
outstanding.” Obviously the intent and purpose of this 
act was to clothe the Secretary of the Treasury with au- 
thority to provide all the subsidiary coin necessary for the 
public needs. To hold that Congress gave you authority to 
provide all the subsidiary coin necessary, but withheld 
authority to purchase the bullion for such coin, would do 
violence to the plain and expressed intent of that body. 

This question was carefully considered by the Senate Com- 
mittee on Finance, and that committee, to use the language 
of its chairman on the floor of the Senate, on April 27, last, 
agreed that ‘‘ there is no limitation or restriction upon the 
amount of subsidiary silver coin which may be coined or 
upon the right of the PIFEctOr of the Mint to purchase bul- 
lion for such coinage.” 

You are therefore advised that the snpetinenion, with 
the approval of the Director of the Mint, are authorized to 
purchase bullion for subsidiary coinage; and this authority 
is without limitation, expressed or implied. 

Very respectfully, 
P. C. KNOX. 

The SECRETARY OF THE TREASURY. 


NAVAL RESERVATION—PORTO RICO—SHORE LINE. 


By proclamation of the President of June 26, 1903, the following-described 
lands were reserved for naval purposes: ‘‘ Al] public lands, natural, 
reclaimed, partly reclaimed, or which may be reclaimed in the island 
of Porto Rico, embraced within the following boundaries.”? The 
boundaries to the north and west are definitely described. On the 
south it was to be bounded by ‘‘the shore of the harbor, and to extend 
east 2,400 feet, more or Jess, to include 80 acres.’? The eastern bound- 
ary was not defined. 

Held, That this area can not be made up in part of submerged lands or 
harbor areas which may be reclaimed, but that the southern bound- 
ary should run along the present shore of the harbor, extending as far 
easterly as is necessary to include 80 acres within the area described. 
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The word ‘‘shore,”’ in Spanish law, means that space of land which the 
waters in the movement of the tide alternately cover and uncover, the 
limit of the inner or land line being at the point of the highest equi- 
noctial tides. Where the tides are perceptible, the shore line begins 
on the land side at the line reached by the waters in storms. 

The ‘‘seashore,”’ in the United States, is that space of land on the border 
of the sea which is alternately covered and left dry by the rising and 
falling of the tide; the space of land between high and low water mark. 


DEPARTMENT OF JUSTICE, 
Sune 28, 1904. 

Str: I am in receipt of your letter of April 14, last, 
together with its several inclosures, including two maps of 
a tract of land in San Juan, Porto Rico, which, by proclama- 
tion of the President of June 26, 1903, was reserved for 
naval and other purposes. 

You state that you contemplate improvements upon this 
land, and that in view of section 355 of the Revised Statutes, 
and a difference of views between the Navy Department and 
the insular government as to what constitute the poundaries, 
especially the southern boundary thereof, you desire my 
opinion upon the subject. 

The proclamation states that ‘*the following described 
lands be, and the same are hereby, reserved for naval pur- 
poses, to wit: All public lands, natural, reclaimed, partly 
reclaimed, or which may be reclaimed, in the island of 
Porto Rico, embraced within the following boundaries: 

‘* The public land lying south of the Cacuas road, shown 
on the Cnited States hydrographic map No. 1745 of July, 
1898, and for 250 feet north of said Caguas road, to be 
bounded on the west by a true north and south line passing 
through the eastern corner of the railway station shown on 
said map, on the south by the shore of the harbor, and 
to extend east 2,400 feet, more or less, to include 80 
acres; * * * .” 

The proclamation reserves land ‘Sto include 80 acres.” 
The view of the Navy Department Is that the 80 acres should 
not include submerged land which ‘‘ may be reclaimed; ” 
that the southern boundary line should run along the pres- 
ent shore of the harbor, and that the reserved tract should 
extend east a distance sufficient to include said 80 acres 
within the present shore line of the harbor, at the time of 
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the proclamation said distance being estimated to be 2,400 
feet more or less, but now ascertained to be considerably 
greater. The view of the insular authorities is that the 
line extending east should be substantially 2,400 feet, and 
that the south boundary should be extended some distance 
from the present ‘‘shore of the harbor,” so that the 80 
acres shall consist in part of submerged lands which ‘‘ may 
be reclaimed.” 

The proclamation reserves for naval purposes ‘“‘ all public 
lands, natural, reclaimed, partly reclaimed, or which may 
be reclaimed,” embraced within certain boundaries, said 
lands being bounded ‘‘on the south by the shore of the 
harbor.” 

By the word ‘‘ shore,” in Spanish law, is understood that 
space of land which the waters in the movement of the tide 
alternately cover and uncover, the limit of the inner or land 
line being at the point of the highest equinoctial tides. 
Where the tides are not perceptible, the shore begins on 
the land side at the line reached by the waters in storms. 
(Escriche, Tomo 1, p. 370.) 

In this country the seashore is that space of land on the 
border of the sea which is alternately covered and left dry 
by the rising and falling of the tide—the space of land 
between high and low water mark. 

Under the English law, the King had title not only to the 
shore of the sea, but also to the increase of land by the sea, 
because that which became dry land by the action of the 
sea Was formerly part of the very fuadus maris, and conse- 
quently belonged to the King (De Jure Maris, Chapter IV), 
and in this country the sovereignty would of course be 
vested in the several States. The imperceptible increase of 
land which is known by the name of ‘talluvion,” means the 
land above ordinary high-water mark; for the land between 
high and low water mark, though it increase to a vast extent, 
belongs to the Crown of England, and in this country to 
the several States. (Houck on Rivers, secs. 230, 235.) 

The Supreme Court has laid down the doctrine that *‘ the 
United States, upon acquiring a territory whether by ces- 
sion from one of the States, or by treaty with a foreign 
‘ country, or by discovery and settlement, take the title and 
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dominion of the lands below high-water mark of tide waters 
for the benefit of the whole people, and in trust for the 
future States to be created out of the territory.” (NA/svely 
v. Buirlby, 152 U.S., 1. See also Mann ve. Zacoma Land 
Co., 153 U. S., 283; 8 Opin., 422. 

There is a large area in the harbor of San Juan which 
it is said ‘‘may be reclaimed,” and the insular authori- 
ties further contend, as set forth in the opinion of their 
attorney-general, that “‘when the boundaries of the reser- 
vation are settled, and the land within those boundaries is 
deeded by the governor, they will definitely describe the 
lands owned by the National Government. The insular gov- 
ernment would then own the land between the shore and 
the depth of water which would terminate the lands to be 
deseribed as lands ‘which may be reclaimed.’ Thus, if the 
insular government should reclaim this land, as it would 
have a perfect right to do, it would then own a strip of land 
between what is now the water front of the proposed Naval 
Reserve and the navigable waters of the harbor.” 

These propositions are not tenable, for such lands as be- — 
longed to Spain, under the treaty of Paris, were ceded to 
the United States. The organic act of Porto Rico, section 
13 (31 Stat., 80), especially reserved to the National Gov- 
ernment ‘‘harbor areas and navigable waters.” The act of 
July 1, 1902 (32 Stat., 731), under which the President 
ixsued his proclamation, especially provides that he may 
make such reservation of public buildings and lands in 
Porto Rico belonging to the United States ‘tas he may deem 
necessary, and all the public lands and buildings, not in- 
cluding harbor areas and navigable streams and bodies of 
water and the submerged lands underlying the same, owned 
by the United States in said island and not so reserved be, 
and the same are hereby, granted to the government of 
Porto Rico.” And the President in his proclamation reserv- 
ing the tract in question, makes use of the same language. 

The southern boundary of the reservation, viewed from 
any aspect of the question, must be fixed at some line where 
the President has power and authority to’ establish it, and 
this under the organic act could not be upon * harbor areas 
and navigable waters,” and under the act of July 1, 1902, 
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and the proclamation based thereon, it could not be upon 
‘“navigable streams of water and the submerged lands under- 
lying the same.” In issuing his proclamation, the Presi- 
dent could not have had in contemplation the submerged 
lands of the harbor, for he could not make these the prop- 
erty of Porto Rico. The title thereto was vested in the 
United States, and Congress gave to the President no power 
or authority to dispose of them. Therefore, in making the 
reservation of 80 acres, he set aside enough of such lands as 
Congress gave him power to reserve to constitute the area 
named. He defined the western and southern boundary 
lines, the latter being ‘‘ the shore of the harbor.” The east- 
ern boundary was not defined, but the land to. be reserved 
was described generally as to lie within said western and 
southern boundaries and ‘‘extend east 2,400 feet, more or 
less, to include 80 acres.” As this area can not be made up 
in part of submerged lands, or harbor areas, it follows that 
the southern boundary must be the present shore of the 
harbor and that the land extends so far easterly as 1s neces- 
sary to include the areca of 80 acres set aside in the procla- 
mation. 


Respectfully, 
P. C. KNOX. 
The SECRETARY OF THE Navy. 


OPINIONS 


OF 


HON. WILLIAM H. MOODY, OF MASSA- 
CHUSETTS. 


APPOINTED JULY 1, 1904. 


CUSTOMS LAW—PENAL BOND REQUIRED OF AGENT 
MAKING ENTRY. 


General bonds of sufficiently large an amount may, in special cases, be 
lawfully accepted by collectors of customs, in lieu of the special bonds 
of $1,000 each required by section 2787, Revised Statutes, from agents 
making entries of imported merchandise for others, requiring them 
to produce the declaration of the owner in every case where goods 
may thereafter be imported without the same during a specified pentod. 


DEPARTMENT OF JUSTICE, 
July 1, 1904. 

Sir: I have your letter of June 16 last, wherein you 
state that your Department has received numerous com- 
plaints concerning bonds required for the production of 
owners’ declarations from various persons and transporta- 
tion companies acting as intermediary agents for the entry 
of merchandise destined to such owners at distant places in 
the United States. You refer to my opinion of October 6, 
1903 (25 Opin., 66), wherein, replying to your request to 
be advised under what particular provision of law bonds for 
the production of these declarations should be required, I 
advised you— 

‘* Lam of the opinion that section 2787 of the Revised Stat- 
utes applies to the case which you state, and that under its 
provisions in all such cases the collector is required to take 
from theagent a bond in the penal sum of $1,000, with con- 
dition that the actual owner or consignee of the merchandise 
shall deliver a full and correct account thereof according to 
the terms and specifications of such section.” 
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You now ask whether, instead of requiring a separate 
bond in each instance, you may properly permit an agent, 
whose business it is to make entries for others, to give a 
general bond for the production of declarations by owners 
so conditioned as to cover every case where imported goods 
may thereafter be entered without the same. 

I am of opinion that in special cases where it appears 
manifestly in harmony with the interest of the Govern- 
ment, in lieu of separate bonds for $1,000 each, you may, 
upon his application, lawfully accept from any person or 
corporation engaged in acting as an intermediary agent for 
the entry of imported merchandise, a general bond to pro- 
duce the declaration of the owner in every instance where 
an entry may be made by him without the same during a 
specitied period. This bond should recite the intended 
action of the agent, should be for a sum sufficiently large to 
cover any probable contingency, and should provide for 
the payment of $1,000 for each entry made unless a prop- 
erly verified, full, and correct account of the merchandise 
included therein, as contemplated by section 2787 of the 
Revised Statutes, shall be delivered to the collector within 
ninety days after the entry. It should only be accepted 
upon a written application of the agent reciting that he 
intends to make entries for others, that the proposed gen- 
eral bond shall cover all liabilities which would be incurred 
if separate bonds for $1,000 each were given upon each 
entry, conditioned as required by section 2787 of the 
Revised Statutes, and that it 1s expressly understood and 
agreed such bond shall be received by the collector in order 
to prevent the delay, inconvenience, and expense which 
the giving of special bonds would entail, and for the peculiar 
benefit of the applicant. 

IT sugeest that no general bond be taken to cover a longer 
period than about ninety days; that only a meritorious 
party be permitted to give one, and that the requirements 
herein specified should be rigidly adhered to. You will, 
of course, appreciate the necessity of having the bonds 
drawn and executed with the greatest care, under the imme- 
diate direction of the Solicitor of your Department. 


Respectfully, 
W. H. MOODY. 
The SECRETARY OF THE TREASURY. 
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PHILIPPINE ISLANDS—COPYRIGHT AND TRADE-MARK LAWS. 


The Philippine Islands are not ‘‘a foreign state or nation’’ within the 
meaning of the copyright laws, and the inhabitants of those irlands 
are entitled to avail themselves of the benefits of those laws within the 
United States. Opinion of December 2, 1898 (22 Opin., 268), over- 
ruled. 

The proviso contained in section 4956, Revised Statutes, that the two 
copies of books, photographs, chromos, or lithographs required to be 
deposited with the Librarian of Congress shall be printed from type 
set within the limits of the United States, is not complied with by 
depositing with that officer copies of publications printed from type 
get within the Philippine Islands. Opinion of July 28, 1903 (25 Opin., 
25), adhered to. 

The Librarian of Congress in determining what fees should be charged 
under section 4958, Revised Statutes, for the recording, etc., of copy- 
rights, should treat a citizen or resident of the Philippine Islands as 
‘‘a person not a citizen or resident of the United States.”’ 

Owners of trade-marks who are residents of the Philippine Islands are 
not entitled to obtain registration thereof under our laws, for the 
reason they are not ‘‘domiciled in the United States or located in 
any foreign country or tribes, etc.,’’ as required by the act of March 3, 
1881 (21 Stat., 502). Opinion of February 19, 1902 (23 Opin., 634), 
adhere to. 

The Attorney-General declines to answer the question whether citizens 
of the Philippine Islands are entitled to the benefits of the patent 
laws of the United States, there being no case involving that question 
pending before the Department making the inquiry. 


DEPARTMENT OF JUSTICE, 
July 6, 1904. 

Sir: I have the honor to reply to your communication of 
June 18, wherein you refer to the opinions of this Depart- 
ment dated December 2, 1898 (22 Opin., 268), February 19, 
1902 (23 Opin., 634), and July 28, 1903 (25 Opin., 25), and 
request an expression of my views as to whether citizens of 
the Philippine Islands are entitled to avail themselves of the 
provisions of the copyright, trade-mark, and patent laws of 
the United States so as to secure the protection thereof 
within the States of the Union. 


THE COPYRIGHT LAWS. 


The statutory law of the United States upon the subject 
of copyright was materially changed by the act of March 3, 
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1891 (26 Stat., 1106), which in express terms amends sundry 
sections of the Revised Statutes and contains other pro- 
visions of a general nature. So much of the law as it now 
exists, pertinent to the present inquiry and necessary to 
quote, follows: 

Section 4952 (as amended). ‘‘The author, inventor, de- 
signer or proprietor of any book, map, chart, dramatic or 
musical composition, engraving, cut, print, or photograph 
or negative thereof, or of a painting, drawing, chromo, 
statue, statuary, and of models or designs intended to be 
perfected as works of the fine arts, and the executors, ad- 
ministrators, or assigns of any such person shall, upon com- 
plying with the provisions of this chapter, have the sole 
liberty of printing, reprinting, publishing, completing, copy- 
ing, executing, finishing, and vending the same; and, in the 
case of dramatic composition, of publicly performing or rep- 
resenting it or causing it to be performed or represented by 
others; and authors or their assigns shall have the exclusive 
right to dramatize and translate any of their works for 
which copyright shall have been obtained under the laws of 
the United States.” 

Section 4956 (as amended). ‘*‘ No person shall be entitled 
toa copyright unless he shall * * * deliver at the office 
of the Librarian of Congress * * * a printed copy of 
the title, * * * nor unless he shall also * * * 
deliver at the office of the Librarian * * * two copies 
of such copyright book, map, chart, dramatic or musical 
composition * * *: Lronided, That in the case of a 
hook, photograph, chromo, or lithograph, the two copies 
of the same required to be delivered or deposited as above 
shall be painted from type set within the limits of the United 
States, or from plates made therefrom, or from negatives, 
or drawings on stone made within the //in7ts of the United 
States, or from transfers made therefrom * * *,” 

Section 4958 (as amended). **The Librarian of Congress 
shall receive from the persons to whom the services desig- 
nated are rendered the following fees: 

* % * * % % * 

‘All fees so received shall be paid into the Treasury of 
the United States: L’rovided, That the charge for recording 
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the title or description of any article entered for copyright, 
the production of a person not a citizen or resident of the 
United States, shall be one dollar * * *.” 

Section 13, act March 3,1891. ‘*That this act shall only 
apply to a citizen or subject of a foreign state or nation 
when such foreign state or nation permits to citizens of the 
United States of America the benetit of copyright on sub- 
stantially the same basis as its own citizens; or when such 
foreign state or nation is a party to an international agree- 
ment which provides for reciprocity in the granting of 
copyright, by the terms of which agreement the United 
States of America may, at its pleasure, become a party to 
such agreement * * *,” (26 Stat., 1110.) 

It is manifest from the foregoing quotations that the 
statutes governing copyright apply to all persons irrespec- 
tive of nationality, except citizens or subjects ‘‘ of a foreign 
state or nation” which does not grant to our citizens the 
benefits of its copyright law. Unless, therefore, citizens of 
the Philippine Islands can be properly designated as citizens 
or subjects ‘‘ of a foreign state or nation” they are entitled 
to avail themselves of the privileges of the copyright laws 
of the United States and to receive protection thereunder 
within the States of the Union. 

I am of opinion that within the meaning of the copyright 
laws the Philippines are not a foreign state or nation. The 
opinions of the Supreme Court, announced since thev were 
acquired by the United States, clearly establish that upon 
their cession they ceased to be a foreign country. (De Lina 
v. Bidwell, 182 U.5S.,1; Gonzales v. Williams, 192 ULS., 
1.) It follows that the inhabitants of the islands may take 
advantage of our copyright laws and claim protection there- 
under within the States. 

My predecessor, on December 2, 1898 (22 Opin., 268), 
before the ratification of the treaty of peace with Spain 
under which dominion over the Philippines was acquired, 
replying to a request from the President, advised that the 
inhabitants of Manila were not then entitled to register 
publications for copyright under the laws of the United 
States. In the course of his opinion, referring to Porto 
Rico, Cuba, and Manila, he said that they had not as yet 
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been formally ceded, and, ‘‘in my opinion, when they shall 
have been directly ceded by treaty to the United States, 
and such treaty duly ratitied by the Senate, their respective 
inhabitants will not be entitled to the benetit of the copy- 
right laws unless the treaty by its terms confers such right 
or Congress shall afterwards extend such laws to the inhabi- 
tants of those countries.” 

If the opinion of my predecessor can be properly con- 
strued as denying to the inhabitants of the Philippine 
Islands, after their cession to the United States, the right 
to take advantage of our copyright laws and to receive the 
protection thereof within the United States, the decisions 
of the Supreme Court announced since 1898 are in conflict 
therewith, and in view of the same such denial can no longer 
be accepted as a correct exposition of the law. 

The proviso contained in section 4956 of the Revised 
Statutes, as amended and above quoted, provides that the 
copies of any book, photograph, chromo, or lithograph re- 
quired to be delivered or deposited with the Librarian of 
Congress shall be printed from type set within the United 
States or from plates made therefrom, or from negatives or 
drawings from stone made within the limits of the United 
States, or from transfers made therefrom. In the opinion 
of Mr. Acting Attorney-General Hoyt, dated July 28, 1903 
(25 Opin., 25), he construed this proviso and held that books 
printed from type set within the territory of the Philippine 
[slands did not meet its requirements. I see no objection 
to that opinion, and accordingly adhere to the same. 

The Librarian of Congress, in determining what fees 
should be charged under section £958, Revised Statutes, as 
amended, should treat a citizen or resident of the Philippine 
Islands as ‘*a person not a citizen or resident of the United 
States.” 

THE TRADE-MARK LAWS. 

My predecessor, in an opinion dated February 19, 1902 
(23 Opin., 634), responding to an inquiry, advised the Sec- 
retary of the Interior that owners of trade-marks who are 
residents of the Philippine Islands are not entitled to obtain 
registration thereof under our laws, because they are not 
‘*domiciled in the United States or located in any foreign 
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country or tribes,” as expressly required by the statute. 


(Act of March 3, 1881; 21 Stat., 502.) That opinion appears 
to me correct, and is adhered to. 


THE PATENT LAWS. 


I can not see from your communication that an actual 
case has arisen for the proper determination of which it is 
necessary to determine whether citizens of the Philippine 
Islands are entitled to the benefit of our patent laws. In 
advance of such actual case the well-established rule in this 
Department makes it necessary for me to decline to express 
an opinion in reference to the law upon that subject. 


Respectfully, 
W. iH. MOODY. 
The SECRETARY OF War. 


ATTORNEY-GENERAL—CONSTRUCTION OF A DEPARTMENTAL 
REGULATION. 


The question as to whether or not acitizen of Porto Rico, legally a 
resident of New York, is eligible for appointment in the Marine- 
Hospital Service under a departmental regulation which requires 
the applicant to be a citizen of the United States, or, if of foreign birth, 
to furnish proof of American citizenship, does not involve any question 
of law within the meaning of section 356, Revised Statutes, and is not, 
therefore, one properly calling foran opinion of the Attorney-General. 
The requirement not being demanded by law, its interpretation may 
properly be left to the department or bureau responsible for its 
existence and execution. 18 Opin., 521; 20 Opin., 649; 21 Opin., 255, 
followed. 

DEPARTMENT OF JUSTICE, 
Suly 8, 1W4. 
Sir: I have received your letter of the 27th ultimo, re- 
questing an expression of my opinion upon the question 
whether, in view of paragraph 18 of the Regulations for 
the Government of Public Health and Marine-Hospital 

Service of the United States, approved August 12, 1903, 

Dr. Jose Sastrano-Belaval y Veve, who, in his application, 

states that he is a ‘‘ citizen of Porto Rico, and a legal resi- 

dent of the State of New York,” is eligible for appointment 
to the position of assistant surgeon in the Marine-Hospital 

Service. 
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The paragraph referred to is as follows: 

‘*Graduates of medicine desirous of undergoing examina- 
tion’ for the position of assistant surgeon in the Public 
Health and Marine-Hospital Service of the United States, 
must make an application, addressed to the Surgeon-General, 
in their own handwriting, requesting permission to appear 
before the beard of examiners. Applicants for examination 
should state their age, date and place of birth, present legal 
residence, and whether they are citizens of the United 
States, and the name of medical school and college of which 
they are graduates, and furnish testimonials from at least 
two persons as to their professional and moral character. 
Applicants of foreign birth must furnish proof of American 
citizenship.” 

My attention has not been been called to any statute 
requiring applicants for such positions to be citizens of the 
United States. Neither the acts of Congress of January 4, 
1889 (25 Stat., 639), and July 1, 1902 (82 Stat., 712), 
authorizing the making of certain regulations, nor the 
Marine Hospital Regulations of 1885 and 1889 prescribe 
any such requirement, and the Civil Service Commission 
examines citizens of Porto Rico for appointments to posi- 
tions, the examinations for which come within its Jurisdic- 
tion. (Rule V, par. 1.) 

The provision in question, therefore, seems to be one 
which can be made or annulled at will and enforced or 
waived as seems expedient. Not being demanded by law, 
it is not law in the sense in which that term is used in the 
statutory provision (Rev. Stat., sec. 356) that the opinion 
of the Attorney-General may be required on ‘‘any questions 
of law” arising in the administration of the Executive 
Departments. It may more properly be left for interpreta- 
tion by the department or bureau to which it pertains and 
which is responsible for its existence and execution. (18 
Opin., 521; 20 Opin., 649; 21 Opin., 255.) As the basis of 
the regulation is to be found only in the will of its maker, 
to advise him what meaning his language conveys would 
be useless, since an interpretation by me unsuitable to him 
could only result in a revision. 

It may be that under the rule as it stands, requiring an 
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applicant to state whether he is a citizen of the United States, 
and if of foreign birth to furnish proof of American ertizen- 
ship, you mean to confine the examination to citizens of the 
United States. Or possibly you may have intended only to 
require American citizenship in the broad sense covering all 
persons owing allegiance to the United States. 

For the reasons above stated, however, it does not seem 
to me to be a case calling for an opinion on my part. 

Respectfully, 


W. H. MOODY. 
The SECRETARY OF THE TREASURY. 





RETIRED AKMY OFFICERS—ADVANCEMENT—OFFICE. 


Officers of the Army on the retired list hold public office; but an 
advancement of such an officer, as authorized by the act of April 23, 
1904 (33 Stat., 264), does not create an office, and is not accomplished 
by an exercise of the appointing power. 

The Attorney-General declines to express an opinion upon the question 
whether a retired officer advanced in rank and pay by the Executive 
under the act of April 23, 1904, may be paid at the advanced rate 
before the Senate has consented to the advancement, as that question 
has been decided by the Comptroller of the Treasury, whose decision, 
under section 8 of the act of July 31, 1894 (28 Stat., 208), is conclusive 
in law. 


DEPARTMENT OF JUSTICE, 
July 11, 1904. 

Sir: I have the honor to acknowledge the receipt of your 
letter of July 6, with its inclosures, in which you ask my 
opinion on certain questions of law arising as follows in the 
administration of the War Department: 

The act of April 23, 1904 (33 Stat., 264), provides: 

** Any officer of the Army below the grade of brigadier- 
general who served with credit as an oflicer or as an enlisted 
man in the regular or volunteer forces during the civil war 
prior to April ninth, eighteen hundred and sixty-tive, other- 
wise than as a cadet, and whose name is borne on the 
oficial register of the Army, and who has heretofore been, 
or may hereafter be, retired on account of wounds or dis- 
ability incident to the service, or on account of age or after 
forty years’ service, may, in the discretion of the President, 
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by and with the advice and consent of the Senate, be placed 
on the retired list of the Army with the rank and retired 
pay of one grade above that actually held by him at the 
time of retirement.” 

In the operation of this law a number of officers of the 
Army on the retired list became entitled to advancement in 
the Executive discretion, and, in reference to a particular 
case of this class which you state, you suggest the general 
inquiry whether in the event advancement be given the offi- 
cer in question in the form of a recess appointment the 
‘‘vacancy” should be regarded as happening on April 23, 
1904, the date of approval of the above act, or on the date 
when the discretion vested in the President by that enact- 
ment had been fully exercised by the verification of the 
service of the officer in the civil war and the determination 
that the service was creditable. 

The Senate adjourned on April 28 without day, and the 
inquiry is thus presented whether the authority of the 
President is to be regarded as his constitutional power to 
appoint to office, and whether the power was ripe for exer- 
cise, and vacancies existed before the adjournment of the 
Senate within the meaning of the prohibition of section 
1761, Revised Statutes, which provides: 

**No money shall be paid from the Treasury as salary, 
to any person appointed during the recess of the Senate to 
fill a vacancy in any existing office, if the vacancy existed 
while the Senate was in session and was by law required to 
be filled by and with the advice and consent of the Senate, 
until such appointee has been confirmed by the Senate.” 

Upon this situation you propound the following precise 
questions: 

‘*1. Do officers of the Army on the retired list hold pub- 
lic office, and should the advancement authorized in the act 
of April 23, 1904, be accomplished by an exercise of the 
appointing power? — 

**2. When a vacancy occurs, or is created by a legislative 
enactment while the Senate is in session, can such vacancy 
be filled during a recess of the Senate, provided an act or 
thing is required by law to be done as a condition precedent 
to such exercise of the appointing power? In other words, 
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must the date when the vacancy occurred, or was created, 
be alone considered in connection with the exercise of the 
appointing power, or must the statutes which require cer- 
tain acts to be done, or which require an exercise of the 
Executive discretion, be also considered in determining 
whether a vacancy exists which may be filled by a recess 
appointment?” 

As to your first question, it is clear that officers of the 
Army on the retired list hold public office. They are a part 
of the Army of the United States (sec. 1094, Rev. Stat.; 
Wood v. United States, 15 Ct. Cls., 151, 160; United States 
v. Tyler, 105 U. S., 244; United States v. Wood, 107 U.S., 
414; Badeau v. United States, 180 U. S., 439). But it is 
equally clear that advancement on the retired list, such as 
is authorized by the act of April 23, 1904, does not create 
an Office and is not accomplished by an exercise of the 
appointing power. This is made evident, I think, by the 
opinion of the Court of Claims in Wood vy. United States 
(15 Ct. Cls., supra): 

‘* By Revised Statutes, section 1094, officers on the retired 
list of the Army compose part of the Army of the United 
States, and therefore no one can be upon that list who is not 
an officer appointed as required by the Constitution, Article 
II, section 2. But being such officer, thus appointed, of 
any grade on the active list, he may be retired with a rank 
higher or lower than that which belongs to bis office when- 
ever Congress sees fit so to provide. Congress can not 
appoint him to a new and different office, because the Con- 
_ stitution vests the appointing power in the President with 
the advice of the Senate, or in certain classes in the Presi- 
dent alone, the heads of the executive departinents, or the 
courts of law; but Congress may transfer him to the retired 
list, and may change his rank and pay at any time, without 
coming in conflict with that provision of the Constitution. 

‘* Congress has frequently exercised the power of changing 
the mere rank of officers without invoking the constitutional 
power of the Executive to appoint the incumbents to new 
offices. * * * 

‘*In the present case, the claimant being a colonel in the 
line of the Army, his retirement with the rank of major- 


188 fetired Army Officers—Advancement— Office. 


general, under the act authorizing it, did not confer upon 
him a new office, and therefore did not make him a major- 
general. He remained a colonel of cavalry, to which office 
he had been duly appointed, and he acquired only new and 
higher rank by the act of Congress authorizing his retire- 
ment.” | 

In the opinion of the Supreme Court on the same case 
(107 U.S., 414) Justice Blatchford, speaking for the court, 
after stating the views of the Court of Claims, says (p. 417): 

**These views appear to us to be sound. General Wood, 
holding the office of a colonel of cavalry in the Army, his 
retirement with the rank of major-general, under the act of 
1868, did not confer on him the office of mujor-general. He 
remained in the office of colonel of cavalry, and acquired a 
higher rank and higher pay as a retired officer. Such rank 
not heing an office, Congress could change his rank, and 
with it his pay, as it did by the act of 1875.” 

I am further of the opinion that this view of the case is 
not affected by the fact that the exercise of the discretion 
of the Executive under the act of 1904 must be approved by 
the Senate. Concurrence by the Senate is a condition 
attached to the exercise of the President's discretion and to 
the right of the officers to he advanced, but does not make 
that an office which otherwise would not be so, nor invoke 
the power of appointment under the Constitution. The 
condition is merely a particular method of providing for 
the advanced rank and pay conferred by Congress acting 
within its constitutional powers. 

My answer to your first question renders it unnecessary 
to consider the second, which proceeds upon the theory that 
the Executive power to appoint is involved, and I have just 
held that this is not so. 

I proceed, however, to say that the practical question 
underlying both your inquiries is whether upon the exer- 
cise of the executive discretion an officer advanced in rank and 
pay may be paid at the advanced rate before the Senate has 
given its consent and advice. It seems that this question 
was referred by vou to the Comptroller of the Treasury 
upon a claim for the advanced pay in the account of a re- 
tired officer advanced under the statute, and was by him 
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ljecided in the negative. Under section 8 of the act of July 
31, 1894 (28 Stat., 162, 208), the decision of the Comptroller 
upon any question involving the payment of money, duly 
referred to him, must govern in passing upon an account. 
The language of the statutes is as follows: 

‘* Disbursing officers, or the head of any Executive De- 
partment, or other establishment not under any of the 
Executive Departments, may apply for and the Comptroller 
of the Treasury shall render his decision upon any question 
involving a payment to be made by them or under them, 
which decision, when rendered, shall govern the Auditor 
and the Comptroller of the Treasury in passing upon the 
account containing said disbursement.” 

Such decision of the Comptroller is thus made conclusive 
by the law, and my predecessors have generally held that it 
is final and binding, and have consequently declined to pass 
upon such questions even where the Comptroller had not 
already duly acted. 

‘‘If a claim is presented the question of the legality of 
payment is one exclusively for the Comptroller, whose de- 
cision thereon is, by statute, made final as to all executive 
officers. It has been repeatedly held by Attorneys-General 
that on questions of disbursements of money or payment of 
claims, so by law relegated to the Comptroller, the Attorney- 
General should not render opinions, especially in view of 
the fact that, if the matter is doubtful, it may be referred 
to the Court of Claims for authoritative decision.” (21 
Opin., 531.) | 

See also 21 Opin., 178; id., 188; 22 Opin., 581. 

It is true that an exception has been noted in the opinions 
of the Attorneys-General where a question is of great im- 
portance and general application, and a conflict of precedents 
might ensue, and especially where the Comptroller joins in 
the request and states that he will be guided by the opinion 
of the Attorney-General. (21 Opin., LS1; id., 225; id., 402.) 

But here the Comptroller has already acted, and has ren- 
dered his decision upon due reference by you of the real 
question involved,-in its practical aspect, and this decision 
under the law must govern him in determining the matter 
whenever it 1s presented to him in his function of passing 
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upon accounts, unless, indeed, he himself should see fit to 
reconsider and revise or reverse his ruling. 

I have the honor to repeat that my formal response to 
your request is to answer your first question in the nega- 
tive, which renders an answer to your second question 
unnecessary. 

I return herewith the inclosures of your letter. 

Very respectfully, 
W. H. MOODY. 

The SECRETARY OF War. 


MARINE CORPS—DEPOSIT OF SAVINGS OF ENLISTED MEN. 


Sections 13805-1308, Revised Statutes, which provide for the deposit with 
any army paymaster by any enlisted man of the Army of his savings, 
have no application to the Marine Corps, and the enlisted men of that 
corps have not the right or privilege of making such deposits with a 
paymaster of that branch of the service. 


DEPARTMENT OF JUSTICE, 
July 12, 1904. 

Sir: Your letter of May 24, 1904, presents the question 
whether an enlisted man of the Marine Corps has the right 
or privilege of making deposits with a paymaster of the 
Marine Corps. 

The answer to this question depends upon the applica- 
bility to the Marine Corps of sections 1305-1308 of the 
Revised Statutes of the United States, as amended by the 
act of March 3, 1883 (22 Stat., 456), which provide: 

‘Sec. 1305. Any enlisted inan of the Army may deposit 
his savings, in sums not less than five dollars, with any 
army paymaster, who shall furnish him a deposit book, in 
which shall be entered the name of the paymaster and of the 
soldier and the amount, date, and place of such deposit. 
The money so deposited shall be accounted for in the same 
manner as other public funds, and shall pass to the credit of 
the appropriation for the pay of the Army, and shall not 
be subject to forfeiture by sentence of court-martial, but 
shall be forfeited by desertion, and shall not be permitted 
to be paid until final payment on discharge, or to the heirs 
or representatives of a deceased soldier, and that such de- 
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posit be exempt from liability for such soldier’s debts: Pro- 
vided, That the Government shall be liable for the amount 
deposited to the person so depositing the same. 

‘Sec. 1806. For any sums not less than five dollars so 
deposited for the period of six months, or longer, the soldier, 
on his fina] discharge, shal] be paid interest at the rate of 
four per centum per annum. 

‘*Sec. 1307. The system of deposits herein established 
shall be carried into execution under such regulations as 
may be established by the Secretary of War. 

‘*Srec. 1308. The amounts of deposits and clothing bal- 
ances accumulating to the soldier’s credit under sections 
thirteen hundred and two and thirteen hundred and five, 
shall, when payable to him upon his discharge, be paid out 
of the appropriations for ‘pay of the Army’ for the then 
current fiscal year.” 

The original of the above sections was the act of May 15, 
1872 (17 Stat., 117), entitled ‘‘An act to establish a system 
of deposits, to prevent desertion, and elevate the condition 
of the rank and file of the Army.” ‘They appear in the 
Revised Statutes under Title XIV—‘‘ The Army.” 

Although the Marine Corps is in many respects a separate 
and distinct organization, and usually treated as such in the 
legislation of Congress, it is settled that its primary position 
in the military service of the United States is that of part 
of the Navy. ( Wilkes v. Dinsiman, 7 How., 89; United States 
v. Dunn, 120 U. S., 249; 19 Opin., 616, 618; 22 id., 377, 
379.) This being so, special legislation like the above, 
referring only to the Army, would not ordinarily be con- 
strued to apply to the Marine Corps any more than to the 
Navy. 

In 19 Opin., 616, Attorney-General Miller held that the 
corresponding act of February 9, 1889 (25 Stat., 657), en- 
titled ‘‘An act to provide for the deposit of the savings of 
seamen of the United States Navy,” and which in its first 
section specified ‘‘any enlisted man or appointed petty ofli- 
cer of the Navy ” as its beneficiaries, did not apply to enlisted 
men of the Marine Corps. In view of its general affiliation 
with the Navy, there was certainly some ground to say that 
that act was intended to apply to that corps. Mr. Miller 
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recognized this, and said that if the act stood alone on the 
use of the term ‘‘ enlisted man,” in its first section, the case 
of United States vy. Dunn, above cited, might properly be 
accepted as conclusive of its application to the Marine 
Corps; but*that the use of the terms ‘‘ seaman” and ‘‘ sailors,” 
so inapplicable to marines, and the requirement that money 
deposited under the act should pass to the credit of the 
appropriation for ‘‘ pay for the Navy,” there being annually 
a separate appropriation for pay for the Marine Corps, 
seemed to show that marines were not in contemplation. 

The correctness of Mr. Miller’s view is not questioned. 
But if the act of 1889, for the benefit of enlisted men and 
petty officers of the Navy, could not properly be construed 
to apply to the Marine Corps, which is primarily a compo- 
nent part of the Navy, the sections in question, for the 
benefit of enlisted men of the Army, the service of the 
Marine Corps with which is, as stated by Mr. Miller, unus- 
ual and exceptional, can not be so construed. Those sec- 
tions refer in several places to ‘‘soldiers,” a term not ordi- 
narily applied to marines in legislative acts; the deposits 
are to be made with the army paymaster and placed to the 
credit of the appropriation. for the ‘* pay of the Army;” 
and, unlike the case of the Navy, there is no such general 
affiliation of the Marine Corps with the Army as would 
suggest any basis for holding that it was within the pur- 
view of the statute. 

The failure to provide the marines with similar oppor- 
tunities for saving was doubtless merely an oversight, as 
there seems to be no good reason for their exception. But 
~ as much might have been said for the sailors prior to the 
act of February 9, 1889. The remedy for such an omission 
is by legislation. It can not be supplied by construction. 

Respectfully, 
W. H. MOODY. 

The SECRETARY OF THE TREASURY. 
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UNITED STATES—TITLE TO ‘“‘“MIRAFLORES ISLAND.” 


The United States possesses a valid and complete title to the whole of 
Miraflores Island. That island did not belong to Porto Rico before 
the cession, and by the treaty of peace title to it was transferred by 
Spain to the United States. 

DEPARTMENT OF JUSTICE, 
| July 15, 1904. 

. Srr: I received your request for my opinion as to the 

validity of the title of the United States to a tract of land 

known as ‘‘ Miraflores Island” in the easterly part of the 
harbor, San Juan, P. R., bounded and described as follows: 

‘* Beginning at the westerly end of the stone pier on the 
westerly side of said island, in the center of said westerly 

end, and running thence N. 39° 15’ W. 930 feet; thence N. 

54° 40’ W. 1,200 feet; thence N. 88° 45’ E. 1,500 feet; thence 

S. 58° 45’ E. 400 feet; thence N. 79° 30’ E. 900 feet; thence 

S. 6° 45’ E. 1,650 feet; thence S. 64° 40’ W. 830 feet; thence 

N. 45° 20’ W. 840 feet to the point or place of beginning. 
‘*Together with a right of way out by the present road- 

way to the military road in Santurce. 

‘*Together with the land under water adjacent to said 
island to deep water.” | 

By an Executive order, issued in pursuance of the act of 
Congress of July 1, 1902 (32 Stat., 731), entitled ‘An act 
authorizing the President to reserve public lands and build- 
ings in the island of Porto Rico for public uses, and grant- 
ing other public lands and buildings to the government of 
Porto Rico, and for other purposes,” the President, on 
July 22, 1902, reserved the above-described Island ** for use 
ax a quarantine station or a site for a marine hospital, or 
for both said purposes, under the control of the Public 
Health and Marine-Hospital Service of the United States;” 
and, in your letter of May 12 last, you say that an appro- 
priation has now been made providing for the erection of 
new buildings on the island for the purposes indicated. 

‘In the report of the evacuation commission, the ** Mira- 
flores powder magazine” is listed under the heading ** Lea/ 
estate belonging to the War Department” (Exhibit T, 
Appendix ID). This language is clearly open to the con- 
struction that by the use of it title to the whole island was 
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intended to be transferred. The fact that the various other 
lists of lands attached as exhibits to Appendix I, accom- 
panying the above report, among them Exhibit P, entitled 
‘List and valuation of real estate belonging to the ‘dispu- 
tacion provincial’ (provincial legislature),” and Exhibit 
Q, entitled ‘List of buildings belonging to the munici- 
pality of San Juan,” do not contain the name of or in any 
way refer to the island in question, lends support to such 
interpretation. With one unimportant exception, the pow- 
der magazine is the only building located on the island. 
The board of officers appointed to ‘make examination and 
report to the Secretary of War respecting the part of pub- 
lic lands owned by the United States in Porto Rico required 
for the use of the military and naval establishments” treats 
the transfer as extending to the whole island. (S. Doe. 117, 
56th Cong., 2d sess., pp. 3, 5, and 12.) The absence of a 
record in the office of the registrar of property for the dis- 
trict, including San Juan, of any grant of said island from 
the Spanish Crown seems to render such a conclusion una- 
voidable, and this is especially so when we consider the fact 
that it had long been in use by the Spanish Government for 
public purposes. 

The island, therefore, did not belong to Porto Rico before 
the cession, and by the treaty of peace title to if was trans- 
ferred from Spain to the United States. (24 Opin., 8.) 

Tam accordingly of opinion that the United States now 
possesses a valid and complete title to the whole of the 
island in question. 

Respectfully, ; 
W. IT. MOODY. 
The SECRETARY OF THE TREASURY. 


OHIO RIVER BRIDGES—ORBSTRUCTION TO NAVIGATION. 


The owners of bridges constructed across the Ohio River under the au- 
thority of the act of Congress of July 14, 1862 (12 Stat., 569), whieh con- 
tained no reservation of power in Congress to alter, amend, or repeal 
the act so ax to prevent or remove obstructions to navigation arising 
from the construction of bridges thereunder (including the Steuben- 
ville bridge), can not be required to alter or modify them at their own 
expense, Without compensation. 
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If the Ohio Falls bridge, which was constructed under the act of July 
14, 1862 (12 Stat., 569), and the amendatory act of February 17, 1865 
(13 Stat., 431), at the time of its.construction complied with all the 
requirements of those acts and did not then interrupt the navigation 
of the river, there being in neither of those acts any reservation of 
power to alter, amend, or repeal the acts, the owners thereof can not 
be required to make such changes therein as the interests of naviga- 
tion may now demand, at their own expense, without compensation. 

The question whether that bridge was so constructed as not to interrupt. 
the navigation of the river, was necessarily to be determined by the 
requirements of navigation at that time, and could not be made de- 
pendent upon the interests of future navigation. 

The express reservation in the act of December 17, 1872 (17 Stat., 398), 
and the amendatory act of February 14, 183 (22 Stat., 414), of the 
power to require the alteration of any bridge constructed under their 
authority, places beyond question the power in Congress to compel 
the owners to alter any bridge constructed under the authority of 
those acts, at their own expense, without compensation, so as to 
remove all material obstructions to navigation. 

The authority conferred upon the Secretary of War by section 18 of the 
act of March 3, 1899 (30 Stat., 1153), to require any bridge constructed 
over any navigable water of the United States which is an unreason- 
able obstruction to navigation to be so altered as to render navigation 
under it reasonably free, easy, and unobstructed, applies to bridges 
constructed under the authority of acts of Congress, provision having 
been made in the previous sections of that act for the case of structures 
of that nature unauthorized by Congress. 

The power conferred upon the Secretary of War by section 18 of the act 
of March 3, 1899, is administrative in character and is a lawful dele- 
gation of power. 

The obstructions to navigation which the Secretary of War by section 
18 of the act of March 3, 1899, is authorized to prevent or to remove 
at the expense of the owner, without compensation, are ‘‘material’’ 
obstructions. 

DEPARTMENT OF JUSTICE, 
July 15, 1904. 

Sig: The river and harbor act of June 13, 1902 (82 Stat., 
331, 360), contains the following provision: 

** The Secretary of War isauthorized and directed to pre- 
pare a list of the bridges upon the Ohio River which are an 
impediment to safe and convenient navivation, and the na- 
ture and extent of the modifications required in each of them, 
and report the same to Congress, tovether with information 
as to whether necessary changes in said bridves, or any of 
them, can be secured under existing law, and, if not, what 
legislation is necessary in order to secure proper changes or 
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modifications In said bridges, respectively, and an estimate 
of the cost thereof on each bridge: Provided, That the 
Attorney-General is authorized and directed to furnish, 
upon the request of the Secretary of War, an opinion upon 
the question whether the owners of these bridges, or any of 
them, can be required, under existing laws, to make the nec- 
essary changes at their own expense; and, if further legis- 
lation is required, whether by such legislation the owners 
of such bridges, or any or either of them, can be required 
to make such changes and modifications at their own ex- 
pense, or whether such changes or modifications, or any or 
either of them, must be borne by the United States, which 
opinion shall accompany the report of the Secretary of War 
to Congress.” 

Your communication of February 15, 1904, transmits a 
report of the Chief of Engineers, containing a list of bridges 
deemed to be impediments to the safe and convenient navi- 
gation of the Ohio River, and requests my opinion upon 
the questions of law specifically designated in the above 
provision. 

The report of the Chief of Engineers refers to fifteen 
bridges, giving, among other things, the dimensions of the 
same, the date of their erection, and the acts of Congress 
under which they were built. The cost of making the nec- 
essary alterations in these structures is estimated at about 
$600,000 for each bridge. 

It is unnecessary to state in detail the facts respecting 
the construction of each of these bridges. For the purpose 
of determining the legal questions upon which my opinion 
is required by the act of June 13, 1902, they may, with cer- 
tain exceptions, which will be specifically noted, be resolved 
into two classes: 

1. Those erected under the authority of the act of July 
14, 1862 (12 Stat., 569), which contained no reservation of 
power in Congress to alter, amend, or repeal the act so as to 
prevent or remove obstructions to navigation arising from 
the construction of bridges thereunder. 

2. Those erected under the authority of the acts of De- 
cember 17, 1872 (17 Stat., 398), and February 14, 1883 (22 
Stat., £14), which expressly reserved such right. 
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1. The act of July 14, 1862, 1s entitled ‘‘An act to estab- 
lish certain post-roads.” Its first section declared the bridge 
across the Ohio River at Steubenville (one of those referred 
to in the report of the Chief of Engineers) a lawful structure, 
provided it was constructed as therein prescribed. Its sec- 
ond section declared said bridge and Holliday’s Cove Rail- 
road a public highway und post-road, and authorized the 
Steubenville and Indiana Railroad Company, chartered by 
the legislature of the State of Ohio, and the Holliday’s Cove 
Railroad Company, chartered by the State of Virginia, ‘‘ to 
complete, maintain, and operate said road and bridge when 
completed, as set forth in the preceding section, anything 
in any law or laws of the above-named States to the con- 
trary notwithstanding.” 

The third section of the act gave general authority for the 
bridging of the Ohio River above the mouth of the Big 
Sandy River. It provided as follows: 

‘Sec. 3. That it shall be lawful for any other railroad 
company or companies, whose line or lines of road may now 
or shall hereafter be built to the Ohio River, above the 
mouth of the Big Sandy River, in accordance with the terms 
of the charter or charters of such company or companies, to 
build a bridge across said river for the more perfect con- 
nection of any such roads and for the passage of trains 
thereof, under the limitations and conditions hereafter 
provided.” 

The fourth section authorized the erection of either a 
drawbridge ora bridge with continuous and unbroken spans, 
and contained directions as to how, in either case, the bridge 
should be built, particularly specifving the height. width, and 
location of the spans. 

The fifth and last section of the act was as follows: 

**Sec. 5. That any bridge or bridges erected under the 
provisions of this act shall be lawful structures, and shall be 
recognized and known as post-routes, upon which alxo no 
higher charge shall be made for the transmission over the 
same of the mails, the troops, and munitions of war of the 
United States, than the rate per mile which the company or 
companies erecting such bridge may from time to time 
receive on the balance of their line or lines for such serv- 
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ices, and the officers and crews of all vessels, boats, or rafts 
navigating the said Ohio River are required to regulate the 
use of said vessels and of any pipes or chimneys belonging 
thereto, so as not to interfere with the elevation, construc- 
tion, or use of any of the bridges erected or See under 
the provisions of this act.” 

As already stated, the act contained no reservation hy 
Congress of power to alter, amend, or repeal it, so as to 
prevent or remove any obstruction to navigation arising 
from the construction of bridges under its authority. Such 
i. reservation in an act of this kind is of course only impor- 
tant in its bearing upon the question whether, when the 
alteration or removal of a bridge is required, the work shall 
be done at the expense of the Government or of the owner. 
Without such a reservation, the power of Congress, in the 
interest of commerce and navigation, to require the removal 
of such an obstruction would necessarily exist. Even if the 
relations between Congress and the company erecting a 
bridge in accordance with the act of July 14, 1862, were 
contractual, and Congress were restrained, as a matter of 
law, although it is not expressly so restrained by the Con- 
stitution, from violating the obligation of a contract, the 
property would nevertheless be subject to appropriation 
under the power of eminent domain. In this respect, a con- 
tract or franchise, and the property acquired thereunder, 
stand upon the same footing as other private property. 


(West River Bridge Co. vy. Dir, 6 How., 507; Long Island | 


Water Supply Co. v. Brooklyn, 166 UC. S., 685; Cooley's 
Const. Lim., 6th ed., p. 33.) All private property, of 
whatever nature, is liable to be taken for public use; but 
when so taken, Just compensation must be made therefor. 
(Monongahela Nav. Co. v. Gnited States, 148 U. S., 312; 
Cnited States v. Lynah, 188 U.S., 445, 465.) 

Nor can any question be raised as to the power of Con- 
eress to authorize the construction of bridges over the 
navigable waters of the United States. As said in Wella- 
mette Iron Bridge Cov. [Hatch A125 U.8., 1,12), “although, 
until Congress acts, the States have the plenary power sup- 
posed, yet, when Congress chooses to act, it is not concluded 
by anything that the States, or that individuals by its 
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authority or acquiescence, have done, from assuming entire 
control of the matter, and abating any erections that may 
have been made, and preventing any others from being 
made, except in conformity with such regulations as ‘it may 
impose. It is for this reason, namely, the ultimate (though 
yet unexerted) power of Congress over the whole subject- 
matter, that the consent of Congress is so frequently asked 
to the erection of bridges over navigable streams. It might 
itself give original authority for the erection of such bridges 
when called for by the demands of interstate commerce by 
land; but, in many, perhaps the majority of cases, its assent 
only is asked, and the primary authority is sought at the 
hands of the State.” (See also Cnited States v. Bellingham 
Bay Boom Co., V6 UL S., 211.) 

We come then to the question whether, in the absence of 
any reservation of such power in the act of July 14, 1862, 
the owner of a bridge constructed under its authority and 
in accordance with its terms can be required to make such 
changes as Congress may deem necessary in the interests of 
navigation, at his own expense, without compensation. 

The answer to this question is, I think, to be found in 
Bridge Co. v. Cnited States 105 U. S., 470), although, as 
Chief Justice Waite in delivering the judgement took care to 
observe, the court in that case was not called on to deter- 
mine *‘what would have been the rights of the company if 
in the original license no power of future control by Con- 
gress had been reserved.” But in deciding the case pre- 
sented—that of an act in which the power of future control 
by Congress was expressly reserved—the court enunciated 
principles which seem to control the proposition before us. 
To demonstrate this clearly, it will be necessary to refer to 
that case somewhat at length. 

By a resolution passed March 3, 1869 (15 Stat., 347), Con- 
gress gave its consent to the erection of a bridge over the 
Ohio River between Cincinnati and Newport by the Newport 
and Cincinnati Bridge Company, a corporation organized 
and chartered under the Jaws of cach of those States and 
authorized by both to construct such a bridge, provided it 
was built in accordance with the laws of the United States. 
The resolution referred to provided that the bridge should 
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be built with an unbroken or continuous span of a certain 
length over the main channel of the river, and comply in all 
other respects with the conditions and limitations in the act 
of July 14, 1862, now under consideration. It further pro- 
vided that the bridge when completed in the manner speci- 
fied should be deemed a legal structure and post-road. Then 
followed this reservation: 

‘*But Congress reserves the right to withdraw the assent 
hereby given in case the free navigation of said river shall 
at any time be substantially and materially obstructed by 
any bridge to be erected under the authority of this 
resolution.” 

After the passage of this resolution the bridge company 
began the erection of a bridge in accordance therewith, and 
expended a large amount of money in the undertaking. 
Before it was completed, however, Congress passed the act 
of March 3, 1871 (16 Stat., 572), making other requirements 
as to its construction. The company complied with the 
latter act and, having completed the bridge on the altered 
plan, brought suit against the United States to recover the 
increased cost, as the act expressly authorized it todo. The 
suit was dismissed, and the decree of dismissal was affirmed 
by the Supreme Court by a vote of five to three, one justice 
not sitting. 

In delivering the opinion of the court, Chief Justice Waite 
remarked upon the fact that the several acts of Congress in 
relation to the construction of bridges prior to that of July 
25, 1866, contained no reservation of power whatever to 
alter, amend, or repeal them. and that the reservation in the 
last-named and subsequent acts, up to the passage of the 
resolution of March 3, 1860, was simply of a right to alter 
or amend the act so as to prevent or remove all material 
obstructions to navigation by the construction of bridges. 
The peculiar language of the reservation in the resolution 
of March 38, 1860, he said, was clearly intended to have a 
special sienification (p. 478): 

‘Tt had been considered enough before to provide that, 
‘to prevent or remove all material obstructions to naviga- 
tion” the ‘right to alter or amend,’ expressed in the usual 
form, be reserved. But when power was given to build 
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below the Big Sandy a bridge such as had before only been 
built above, it was deemed expedient, in the interest of com- 
merce, to be more specific, and by reserving the power to 
withdraw the assent of Congress to what might prove to be 
an obstruction to navigation, to 7mply at least a reservation 
of power to make that unlawful which, while the assent con- 
tenued, would be lawful.” 

After referring to the paramount authority of Congress 
over the subject of bridges across navigable streams, the 
Chief Justice said (p. 479): 

‘*From this we conclude that the withdrawal by Congress 
of its assent to the maintenance of the bridge, when properly - 
made, is, for all the purposes of this case, equivalent toa 
positive enactment that from the time of such withdrawal 
the further maintenance of the bridge shall be unlawful, 
notwithstanding the legislation of the several States upon 
the subject. If modifications are directed, assent is, in legal 
effect, withdrawn, unless the required changes are made.” 

The question whether the bridges, as originally author- 
ized, would, if built, substantially and‘ materially obstruct 
free navigation, was, he said, a legislative and not a judicial 
question—citing the Wheeling Bridge cases (18 How., 518, 
and 18 How., 421). 

Upon the question of compensation, the Chief Justice 
said (pp. 481-482): 

‘‘It is next insisted that, if in the judgment of Congress 
the public good required the bridge to be removed, or altera- 
tions to be made in its structure, Just compensation must be 
made the company for the loss incurred by what was di- 
rected. It is true that one can not be deprived of his prop- 
erty without due process of law, and that private property 
can not be taken for public use without just compensation. 
In the present case the bridge company asked of Congress 
permission to erect its bridge. In response to this request 
permission was given, but only on condition that it might 
be revoked at any time if the bridye was found to be detri- 
mental to navigation. .This condition was an essential ele- 
ment of the grant and the company in accepting tbe privi- 
leges conferred by the grant assumed all risks of loss aris- 
ing from any exercise of power which Congress saw fit to 
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reserve. What the company got from Congress was the grant 
of a franchise, erpressly made defeasible at will, to maintain 
a bridge across one of the great highways of commerce. 
This franchise was a species of property, but from the mo- 
ment of its origin its continued existence was dependent on 
the will of Congress, and this was declared in express terms 
on the face of the grant by which it was created. In the 
use of the franchise thus granted, the company might, and 
it was expected would, acquire property. The property 
thus acquired Congress could not appropriate to itself by a 
withdrawal of its assent to the maintenance of the bridge 
that was to be built, but the franchise, by express agree- 
ment, was revocable whenever, in the judgment of Congress, 
it could not be used without substantial and material detri- 
ment to the interest of navigation. A withdrawal of the 
franchise might render property acquired on the faith of 
it, and to be used in connection with it, less valuable, but 
that was a risk which the company voluntarily assumed 
when it expended its money under the limited license which 
alone Congress was willing to give. It was optional with 
the company to accept or not what was granted, but having 
accepted, it must submit to the control which Congress, in 
the legitimate exercise of the power that was reserved, may 
deem it necessary for the common good to insist upon.” 

It will be perceived that the conclusion of the court in 
this case is based entirely upon the ground that the reser- 
vation contained in the resolution of March 3, 1869, gave 
Congress the right ‘tin case the free navigation of said 
river shall at any time be substantially and materially 
obstructed by any bridge to be erected under the authority 
of this resolution,” of which contingency it was the judge, 
by withdrawing its assent to the construction of the bridge, 
‘to make that unlawful which, while the assent continued, 
would be lawful.? This is brought out more distinctly by 
the dissenting opinions of Mr. Justice Field and Mr. Justice 
Bradley. The dissent of Mr. Justice Miller was based upon 
the construction to be given the act of March 3, 1871, 
requiring the alterations which he said indicated the pur- 
pose of Congress to waive the constitutional question as to 
its power to change the bridge, and in favor of justice and 
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fair dealing to pay the bridge company for the expense it 
had incurred, if it was found that the work, as far as it had 
progressed at the time of the passage of that act, was in 
conformity to law. 

Mr. Justice Field said (105 U. S., 500-5v1): 

**T do not think that the assent of Congress to the erection 
of the bridge was at all essential to its character as a lawful 
structure. That depended upon the legislation of Kentucky 
and Ohio, and upon the contingency of the bridge not inter- 
fering with the free navigation of the river. The assent of 
Congress, as already stated, only removed all ground of com- 
plaint of the structure as interfering with the public right 
of navigation, so far as that right was under the protection 
of the Federal Government. No one could afterwards 
complain that the bridge, if built in conformity with the 
directions specified, constituted a public nuisance, because 
interrupting the free navigation of the river as secured 
under the laws of Congress, and proceed to obtain its ahate- 
ment. The authority of the States to build it, coupled with 
the assent of Congress, if constructed in the manner pre- 
scribed, placed the work, whilst in the process of erection 
and when completed, beyond the reach of legal proceedings 
for its abatement or modification. It could not, when com- 
pleted, be taken for public purposes by the General Govern- 
ment, nor be materially changed in its form and structure 
whilst in the process of erection, under compulsion of the 
legislation of Congress, without compensation to its owners. 
The legislative declaration, made when it was nearly com- 
pleted, that its further construction would be unlawful 
without a change of plan, which necessitated very costly 
alterations, or an abandonment of the bridge, was a taking 
from its owners of a portion of their work as effectually as 
ics absolute appropriation. If not, in the strict constitu- 
tional sense, a taking of private property for public uses, 
it was an enforced expenditure of labor and materials by 
the company, not required by the work undertaken or the 
conditions on which assent to its construction had been 
given; and for such labor and materials the Government 
should, on every principle of justice, indemnify the company. 
A legislative decree commanding such an expenditure is 
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within the spirit, if not the letter, of the constitutional pro- 
visions which inhibit depriving one of his property without 
due process of law, and taking it from him without com- 
pensation. The wrong inflicted is as great in the one way 
as in the other. As the provisions were designed to secure 
the individual from the arbitrary spoliation of his property, 
their purpose could be readily evaded if a special act could 
exact for the protection of his property an expenditure 
of money or labor, which was neither exacted when the 
property was acquired, nor permitted by the terms of its 
acquisition.” 

Mr. Justice Bradley was of opinion that (pp. 506-507)— 

‘*The bridge as it stood, nearly completed, when the act 
of March 3, 1871, chapter 121, directing it to be taken down 
or altered, was passed, was a lawful structure and in the 
lawful possession of the appellants as their private prop- 
erty, and being such, I think that Congress could not con- 
stitutionally require its demolition or reconstruction without 
providing for compensation to the owners. By virtue of 
its plenary power to regulate commerce among the several 
States, as well as with foreign nations, Congress may un- 
doubtedly require the removal of all nuisances and unlawful 
obstructions in the navigable rivers of the United States 
without giving compensation to any persons who may be 
incidentally affected. It also has the power to improve the 
navigation of such rivers; but in making or authorizing 
improvements other than the removal of unlawful obstruc- 
tions, it can not take private property without complying 
with that clause of the Fifth Amendment to the Constitution 
which declares, ‘Nor shall private property be taken for 
public use without just compensation.’ This proposition 
would be conceded where property taken for that purpose 
consists of lands, houses, buildings, or other structures 
standing on the natural banks of a river; but I think that it 
is equally true where erections are made on the margin of a 
river, or where a bridge is constructed across it in accord- 
ance with the laws of the State and with the consent of Con- 
gress. Such structures are lawful and are private prop- 
erty, entitled to the constitutional protection. That which 
is lawful is not a nuisance, and can not be prostrated or 
removed as such without compensation.” 


The Secretary of War. 205 


These expressions make it perfectly clear that the point 
upon which the court divided was whether Congress had 
power, under the reservation referred to, by withdrawing 
its assent to the construction of the bridge, ‘*to make that 
unlawful which, while the assent continued, would be law- 
ful.” The majority thought that it could do so, and there- 
fore the owners of the bridge would not be entitled to com- 
pensation for the-alterations required. Justices Field and 
Bradley contended that the lawful character of the bridge 
was unaffected by the reservation, and therefore compensa- 
tion for the alterations directed was required. But the 
entire argument of the majority negatives the proposition 
that, in the absence of such a reservation, the alteration of 
the bridge could have been required without compensation 
to the owners. 

What was said by the court in Monongahela Navigation 
Company v. United States (148 U.S., 312) sustains this 
view. In that case the United States sought to appropriate, 
by condemnation proceedings, a lock and dam in the Mo- 
nongahela River within the State of Pennsylvania belonging 
to the navigation company, and which had been constructed 
by it, in connection with other similar works, under the 
authority of that State. It was provided in the act of Con- 
gress authorizing the condemnation of the property, that in 
estimating the sum to be paid for it the franchise of the 
corporation to take tolls should not be considered. The 
power of the United States to condemn and appropriate the 
property was conceded, the only question in the case being 
as to the compensation to be paid therefor. 

The court, speaking by Mr. Justice Brewer, held that the 
franchise of the company to take tolls was a vested right of 
property, for the taking of which the Fifth Amendment 
required just compensation to be made, as well as for the - 
value of the tangible property. 

The court distinguished the case of Bridge Company v. 
United Stutes, above cited, on the ground that ‘*that was a 
case not of the taking, but of the destruction of property.” 
After stating the case and quoting therefrom the remarks 
of the majority upon the question of compensation, above 
set forth, the court said (pp. 340-841): 

‘‘It is evident, therefore, that the point decided was that 
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Congress had reserved the right to withdraw its assent to 
the construction of a bridge on the plan proposed, whenever, 
in its judgment, such bridge should become an obstruction 
to the navigation; that the bridge company entered upon 
the construction of the bridge in the light of this express 
reservation, and with the knowledge that Congress might at 
any time declare that the bridve constructed as proposed 
was an obstruction to navivation; and that Congress, exer- 
cising this reserved power, did not thereby subject the 
Government to any hability for damages. There was no 
taking of private property for public uses; and while the 
company may have been deprived of property, it Was 
deprived by due process of law, because deprived under 
authority of an express reservation of power. Even this 
conclusion was reached with strang dissent, Mr. Justice 
Miller, Mr. Justice Field, and Mr. Justice Bradley dissent- 
ing, and each writing a separate opinion. ulnad those op/n- 
tons only make more clear the fuct that the case was rested in 
the judgment of the majority on the cffect of the reservation. 

‘*In the case at bar there is no such reservation; there is 
no attempt to destroy property; there is simply a case of 
the taking by the Government, for public uses, of the pri- 
vate property of the navigation company. Such an appro- 
priation can not be had without Just compensation; and that, 
as we have seen, demands payment of the value of the prop- 
erty as it stands at the time of taking.” 

The distinction which the court makes in this ease be- 
tween the tudvnagy and the destruction of property has not 
been maintained. Tn Gated States ve Lynah 88 UL S., 
445), following Pumpelly ve Green Bay Company (13 Wall., 
166), the absolute destruction of property was held to be a 
taking of it within the meaning of the Fifth Amendment. 
The opinion in this case was also written by Mr. Justice 
Brewer. The distinction, however, Is Immaterial, since in 
Monongahda Navigation Company Vo Cnited States the 
court, while viewing the Bridge Company case as one of 
the destruction and not of the taking of private property, 
clearly implies that in the case of such destruetion the due 
process of law provided by the Fifth Amendment would 
have required compensation to be made to the owner of the 
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bridge, if the resolution authorizing its construction had 
not contained the express reservation of power referred to. 

It was contended in the case of the Monongahela Naviga- 
tion Company that the grant made to it by the State was a 
mere revocable license and had been so held by the courts 
of Pennsylvania. But the court said that the cases referred 
to were those in which there was simply a ‘* permit.” 

In the Pennsylvania cases it was held that a license granted 
riparian owners by a statute of the State to erect dams for 
mills and other waterworks in navigable streams declared to 
be public highways, provided they were so constructed as 
not to obstruct navigation or prevent fish from passing, was 
not indefeasible but subordinate to the rights of the public; 
hence the legislature might constitutionally incorporate a 
company to make improvements in such a stream without 
requiring it to make compensation to the owner of a dam 
for consequential damages thereto from the execution of the 
work. (Jonongahelu Nav. Co. ve Coons., 6 W. & S., 101; 
Susquehanna Canal Co. v. Wright, 9 W. &5., 9; Mew York 
& Erie Rd. vy. Youny, 33 Penn. St., 175.) 

In the first Pennsylvania case cited, Chief Justice Gibson 
observed that ‘‘a license followed by a permanent erection 
for the enjoyment of it is generally irrevocable; and it 
might be deemed a contract in that instance which the State 
could not impair.” But as the statute there in question 
provided that dams constructed under its authority should 
not obstruct navigation, he said that no grant had been 
made which required a reservation of power to avoid it. 
Even in that case, one of the judges dissented, on the 
ground that, while the statute granting the license did not 
prevent the State from making public improvements, ‘‘it puts 
the dam and mill under the protection of the law, and they 
can not be taken or destroyed without compensation.” 
(Monongahela Nav. Co. vy. Coons, 6 W. & 8. 101, 112, 116.) 

From these authorities it is clear that no power to that 
end having been reserved, the owners of bridges across the 
Ohio River erected under the authority of the act of July 
14, 1862, including the Steubenville bridge referred to in 
its first two sections, can not be required to alter or modify 
them at their own expense without compensation. The 
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authority granted by that act can not be termed a ‘“‘ permit” 
merely; nor is it, as in the Newport and Cincinnati bridge 
case, ‘‘a franchise-expressly made defeasible at will.” The 
language of the act suggests permanency. Bridges erected 
under its authority are declared to be ‘“‘lawful structures,” 
and to be ‘‘recognized and known as post-routes.” They 
were not made subject to the interests of navigation, but, on 
the contrary, those interests were subordinated to them, 
section 5 providing that ‘‘the officers and crews of all ves- 
sels, boats, or rafts navigating the said Ohio River are re- 
quired to regulate the use of said vessels, and of any pipes 
or chimneys belonging thereto, so as not to interfere with 
the elevation, construction, or use of any of the bridges 
erected or legalized under the provisions of this act.” This 
provision was doubtless suggested by the case of the Wheel- 
ing bridge, which structure, though afterwards legalized by 
Congress, had been declared unlawful because it interfered 
with several large packets with high chimneys then navigat- 
ing the Ohio. (13 Hew., 518; 18 How., 421.) The subjec- 
tion of navigation to a servitude of this kind was, as held in 
the second Wheeling bridge case, a matter within the dis- 
cretion of Congress. 

The case of Bridge Company v. The United States (105 
U. S., 476), is of course decisive as to the nature of the 
grant under which the Newport and Cincinnati bridge was 
originally constructed. It appears, however, from the 
report of the Chief of Engineers that that bridge was rebuilt 
in 1895-1897 with its increased present channel span. As 
held by Attorney-General Griggs, in his opinion in the 
Bellaire Bridge case (22 Opin., 343, 348), if the Newport 
* and Cincinnati bridge was afterwards reconstructed, even 
though it may be on the same location as the original bridge, 
the work (in the absence of special legislation, and my atten- 
tion has been called to none) must have been done, not under 
the act of July 14, 1862, but under the authority of the act 
of December 17, 1872, and subsequent legislation, to be 
presently referred to. 

The Ohio Falls bridge was built under the authority of 
the act of July 14, 1862, and the amendatory act of Febru- 
ary 17, 1865 (13 Stat., 431). The latter act authorized cer- 
tain-named railroad companies to construct a bridge over 
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the Ohio River at the head of the falls of the Ohio, subject 
to the provisions of the former act, upon certain prescribed 
conditions as to its height, spans, draws, ete. It also pro- 
vided ‘‘that said bridge and draws shall be so constructed 
as not to interrupt the navigation of the Ohio River;” and 
finally declared that ‘‘the bridge erected under the pro- 
visions of this act shall be a lawful structure, and shall be 
recognized and known as a post-route.” 

The act of February 17, 1865, contained no reservation of 
power to alter, amend, or repeal; so that, with the excep- 
tion of the proviso that ‘‘the said bridge and draws shall be 
so constructed as not to interrupt the navigation of the Ohio 
River,” the situation does not differ from that presented by 
the act of July 14, 1862, of which it was amendatory. 

_ The meaning and effect of this proviso would seem to be 

clear. Like the provisions as to the dimensions of the 
bridge, it is one of the conditions upon which the bridge 
was authorized to be built and its character as a lawful 
structure depended. If not built of the required height, 
width of span, etc., the bridge would be an unlawful struct- 
ure; and although all other requirements were complied 
with, if built so as to interrupt the navigation of the river, 
it would still be unlawful. But «Aen constructed in accord- 
ance with the prescribed conditions, and so as not to inter- 
rupt the navigation of the river, the bridge became, ‘pso 
Facto, as declared in the act, a lawful structure. The ques- 
tion whether it was so constructed as not to interrupt the nav- 
igation of the river was necessarily to be determined by the 
requirements of navigation at that time. It could not be 
made dependent upon the needs of future navigation, with- 
out practically annulling the declaration that **the bridge 
erected under the provisions of this act shall bea lawful 
structure ” 

It follows therefore that, if the Ohio Falls bridee com- 
plied with all the requirements of the acts of July 14, 1862, 
and February 17, 1865, and did not at the time of its erection 
interrupt the navigation of the river, the owners thereof 
can not be required to ake such changes therein as the in- 
terests of navigation may now demand, at their own expense, 
without compensation. 

13243—voL 25—04——14 
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2. The act of July 14, 1862, was superseded by the act of 
December 17, 1872 (17 Stat., 398), entitled ‘An act to au- 
thorize the construction of bridges across the Ohio River, 
and to prescribe the dimensions of the same.” That act 
provided that ‘‘any persons or corporations, having lawful 
authority therefor, may hereafter erect bridges across the 
Ohio River, for railroad or other uses, upon compliance 
with the provisions and requirements of this act” (sec. 1). 
It also provided that ‘‘any bridge constructed under this 
act, and according to its limitations, shall be a lawful struc- 
ture, and shall be recognized and known as a post-route” 
(sec. 6). 

The act contained, however, this Important reservation: 

‘Sec. 7. That the right to alter or amend this act, so as 
to prevent or remove all material obstructions to the navi- 
gation of said river by the future construction of bridges, 
is hereby expressly reserved, without any liability of the 
Government for damages on account of the alteration or 
amendment of this act, or on account of the prevention or 
requiring the removal of any such obstructions; and if any 
change be made in the plan of construction of any bridge 
constructed under this act, during the progress of the work 
thereon or before the completion of such bridge, such 
change shall be subject to the approval of the Seeretary of 
War, and any change in the construction, or any alteration 
of any such bridge that may be directed at any time by 
Congress, shall be made at the cost and expense of the own- 
ers thereof.” 

This act was amended in certain respects, which need not 
be noted, by the act of February 14, 1883 (22 Stat., 414), 
section 5 of which reserves ‘*the right to alter, amend, or 
repeal this act as set forth in section 7 of the act hereby 
amended.” 

The express reservation contained in these two acts places 
beyond question the power of Congress to require the altera- 
tions of any bridge constructed under their authority, at 
the cost and expense of the owners thereof, without com- 
pensation, in order to prevent or remove all material ob- 
structions to the navigation of said river, 

We come then to consider the legislation of Congress ap- 
plicable to this purpose. 
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The river and harbor act of March 3, 1899 (30 Stat., 1121, 
1153), provides: 

‘Sec. 18. That whenever the Secretary of War shall have 
good reason to believe that any railroad or other bridge now 
constructed, or which may hereafter be constructed, over 
any of the navigable waterways of the United States is an 
unreasonable obstruction to the free navigation of such 
waters on account of insufficient height, width of span, or 
otherwise, or where there is difficulty in passing the draw 
opening or the draw span of such bridge by rafts, steam- 
boats, or other water craft, it shall be the duty of the said 
Secretary, first giving the parties reasonable opportunity to 
be heard, to give notice to the persons or corporations own- 
ing or controlling such bridge so to alter the same as to 
render navigation through or under it reasonably free, easy, 
and unobstructed; and in giving such notice he shall specify 
the changes recommended by the Chief of Engineers that 
are required to be made, and shall prescribe in each case a 
reasonable time in which to make them. If at the end of 
such time the alteration has not been made, the Secretary of 
War shall forthwith notify the United States district attor- 
ney for the district in which such bridge is situated, to the 
end that the criminal proceedings hereinafter mentioned 
may be taken. If the persons, corporation, or association 
owning or controlling any railroad or other bridge shall, 
after receiving notice to that effect, as hereinbefore required, 
from the Secretary of War, and within the time prescribed. 
by him, willfully fail or refuse to remove the same or to 
comply with the lawful order of the Secretary of War in 
the premises, such persons, corporation, or association shall 
be deemed guilty of a misdemeanor, and on conviction 
thereof shall be punished by a fine not exceeding five thou- 
sand dollars, and every month such persons, corporation, or 
association shall remain in default in respect to the removal 
or alteration of such bridge shall be deemed a new offense 
and subject the persons, corporation, or association so offend- 
ing to the penalties above prescribed: Lroveded, That in 
any case arising under the provisions of this section an ap- 
peal or writ of error may be taken from the district courts 
or from the existing circuit courts direct to the Supreme 
Court either by the United States or by the defendants.” 
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This section superseded sections 9 and 10 of the act of 
August 11, 1888 (25 Stat., 424), as amended by sections 4 
and 5 of the act of September 19, 1890 (26 Stat., 453), cov- 
ering the same subject. 

There can be no doubt that the authority conferred upon 
the Secretary of War by section 18 of the act of March 3, 
1899, was intended to cover bridges constructed under the 
authority of acts of Congress, since by preceding sections 
of the same act provision was made for the case of struc- 
tures of that nature unauthorized by Congress. (Secs. 9, 
10, 12.) The legislation which was superseded by the act of 
March 3, 1899, also contained similar provisions. (Act of 
September 19, 1890, secs. 7, 10; 26 Stat., 454; as amended 
by the act of July 13, 1892, sec. 3; 27 Stat., 110.) 

In his opinion in the Bellaire Bridge case (22 Opin., 343, 
347), Attorney-General Griggs, who took the view above 
expressed as to the principles to be deduced from the case 
of Bridge Company vy. United States (105 U. S., 470), was 
of opinion that section 4 of the act of September 19, 1890, 
which was superseded by section 18 of the act of March 3, 
1899, and which conferred like authority upon the Secre- 
tary of War in respect to bridges over the navigable water- 
waysof the United States, would not be sufficient authority 
to warrant the Secretary of War in requiring changes to be 
made in the Bellaire bridge, erected under the act of July 
14, 1862, at the expense of the owner, without compensa- 
-tion. ‘*The act of 1890,” he said, ‘‘must be construed to 
apply only to such bridges as are constructed under the 
authority of an act of Congress, either the act of 1872 or 
under a special act, which expressly reserved to Congress 
the right to require changes or modifications in the struc- 
ture.” The same conclusion must be reached in regard to 
the act of March 3, 1899. So far, therefore, as the bridges 
here in question are concerned, this leaves section 18 of 
that act applicable only to those erected under the acts of 
December 17, 1872, and February 14, 1883. 

Question has been made, however, as to: the power of 
Congress to delegate to the Secretary of War authority to 
declare that bridges lawfully erected over the navigable 
waters of the United States are obstructions or unreasonable 
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obstructions to navigation and must be remodeled or 
removed. In United States v. Keokuk Bridge Company (45 
Fed., 176, 182), District Judge Shiras held that Congress 
could not do so ‘‘ without abdicating its paramount and con- 
clusive authority in the regulation of the commercial high- 
ways of the country;” and his opinion was adopted by Judge 
Sage in United States v. Rider (50 Fed., 406). 

The opposite view was taken by Acting Attorney-General 
J. M. Dickinson in his opinion in the Aoline bridge case (21 
Opin., 430). In United States v. City of Moline (82 Fed., 
592), which related to the same bridge, Judge Grosscup 
reached a like conclusion, and in EZ. A. Chatfield Co. v. City 
of New SLMaven (110 Fed., 788), Judge Shipman expressed 
his concurrence in Judge Grosscup’s opinion. 

In my judgment, the latter view—that Congress can con- 
stitutionally delegate to the Secretary of War the power in 
question—is fully supported by the decisions of the Supreme 
Court. 

In Wisconsin v. Duluth (96 U.S., 379, 383, 387), where cer- 
tain acts of the Federal Government for the improvement of 
the harbor at Duluth were in question, the court, speaking 
by Mr. Justice Miller, said that it was to be observed that 
‘*the whole system of river and lake and harbor improve- 
ments, whether on the seacoast or on the lakes or the great 
navigable rivers of the interior, has for years been mainly 
under the control of that Government, and that, whenever it 
has taken charge of the matter, its right to an exclusive con- 
trol has not been denied.” ‘‘ The operations of the Govern- 
ment in this regard,” he said, ‘‘ have been conducted by the 
Bureau of Engineering, as part of the War Departinent, to 
which Congress has confided the execution of its wishes in 
all these matters.” And referring to the acts there in ques- 
tion, he said that there could be no doubt that such action 
was within the constitutional power of Congress; that it 
was a power which has been exercised ever since the Gov- 
ernment was organized under the Constitution, and that 
**the only question ever raised has been how far and under 
what circumstances the exercise of the power is exclusive 
of its exercise by the States.” 

In Miller vy. Mayor of New York (109 U.S., 385), it was 
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held competent for Congress to empower the Secretary of 
War to determine whether a proposed bridge over a navi- 
gable water of the United States would injuriously obstruct 
navigation and make the lawful character of the structure 
depend upon his approval. Speaking by Mr. Justice Field, 
the court said (pp. 393-394): 

‘It is contended by the plaintiff with much earnestness 
that the approval of the Secretary of War of the plan and 
location of the bridge was not conclusive as to its character 
and effect upon the navigation of the river, and that it was 
still open to bim to show that, if constructed as proposed, 
it would be an obstruction to such navigation as fully as 
though such approval had not been had. It is argued that 
Congress could not give any such effect to the action of the 
Secretary, it being judicial in its character. There is in 
this position a misapprehension of the purport of the act. 
By submitting the matter to the Secretary, Congress did 
not abdicate any of its authority to determine what should 
or should not be deemed an obstruction to the navigation 
of the river. It simply declared that, upon a certain fact 
being established, the bridge should be deemed a lawful 
. structure, and employed the Secretary of War as an agent 
to ascertain that fact. Having power to regulate commerce 
with foreign nations and among the several States, and 
navigation being a branch of that commerce, it has the con- 
trol of all navigable waters between the States, or connect- 
ing with the ocean, so as to preserve and protect their free 
navigation. Its power, therefore, to determine what shall 
not be deemed, so far as that commerce is concerned, an 
obstruction, is necessarily paramount and conclusive. It 
may in direct terms declare absolutely, or on conditions, 
that a bridge of a particular height shall not be deemed 
such an obstruction; and, in the latter case, make its decla- 
ration take effect when those conditions are complied with. 
The act in question, in requiring the approval of the Secre- 
tary before the construction of the bridge was permitted, 
Was not essentially different from a great mass of legislation 
directing certain measures to be taken upon the happening 
of particular contingencies or the ascertainment of particu- 
lav information. The execution of a vast number of meas- 


The Seeretary of War. 215 


ures authorized by Congress, and carried out under the 
direction of heads of departments, would be defeated if 
such were not the case. The efficiency of an act as a decla- 
ration of legislative will must, of course, come from Con- 
gress, but the ascertainment of the contingency upon which 
the act shall take effect may be left to such agencies as it 
may designate. (South Carolina y. Georgia, 93 U.S., 13.)” 

The only difference between that and the present case is 
this: In that case the right to ducld a bridge was made to 
depend upon the determination of the Secretary of War 
that it would not injuriously obstruct navigation. In the 
present case, the right to maintain a bridge already built is 
made so to depend. But this difference does not affect the 
character of the power devolved upon the Secretary. If 
administrative in the one case it must be so in the other. 
The fact that the act of March 3, 1899, refers to existing 
bridges lawfully erected, concerns only the power of Con- 
gress to require their alteration or removal. As we have 
seen, that power necessarily exists in Congress, the only 
question which can arise being whether the alteration or 
removal of a bridge shall be at the expense of the Govern- 
ment or of the bridge owner. So far as respects bridyes 
constructed under the authority of the acts of December 17, 
1872, and February 14, 18583, this latter question is settled 
by the express reservation therein of the right to alter, 
amend, or repeal the acts so as to prevent or remove all 
material obstructions to navigation without liability on the 
part of the Government. It is the ascertainment of this 
contingency merely that has been devolved upon the Secre- 
tary of War by the act of March 3, 1899. The efficiency of 
that act as a declaration of legislative will necessarily comes 
from Congress. 

In Lake Shore and Michigan Ratluay ve Ohio (165 U.S., 
365) the court, replying to the contention that Congress, by 
the corresponding act of September 19, 1890, had assumed 
entire control over all the navigable waters of the United 
States, including those situated wholly within a State, said 
(pp. 367-368): 

“*On the face of this statute, it is obvious that it does not 
support the claim based upon it. Conceding, without decid- 
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ing that the words ‘waterways of the United States,’ 
therein used, apply to all navigable waters, even though 
they be wholly situated within a State, and passing, also, 
without deciding, the contention, that Congress can lawfully 
delegate to the Secretary of War all its power to authorize 
structures of every kind over all navigable waters, nothing 
in the statute gives rise even to the implication that it was 
intended to confer such power on the Secretary of War. 
The mere delegation to the Secretary of the right to deter- 
mine whether a structure authorized by law has been so built 
as to impede commerce, and to direct, when reasonably nec- 
essary, its modification so as to remove such impediment, 
does not confer upon that officer power to give original 
authority to build bridges, nor does it presuppose that Con- 
gress conceived that it was lodging in the Secretary power 
to that end.” 

In Field v. Clark (148 U.S., 649) it was held not to be 
an unconstitutional transfer of legislative power for Con- 
gress to authorize the President to suspend, by proclama- 
tion, the free importation of certain articles, when satisfied 
that any country producing such articles imposed duties or 
other exactions upon the agricultural or other products of 
the United States which he might deem to be reciprocally 
unequal or unreasonable. The court said (p. 693): 

*‘As the suspension was absolutely required when the 
President ascertained the existence of a particular fact, it 
can not be said that in ascertaining that fact and in issuing 
his proclamation, in obedience to the legislative will, he 
exercised the function of making laws. Legislative power 
was exercised when Congress declared that the suspension 
should take effect upon a named contingency. What the 
President was required to do was simply in execution of the 
act of Congress. It was not the making of law. He was 
the mere agent of the law-making department to ascertain 
and declare the event upon which its expressed will was to 
take effect.” ; 

These observations seem to apply with equal force to the 
the situation presented by the act of March 3, 1899. The 
finding of the Secretary of War that a certain bridge is an 
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unreasonable obstruction to navigation does not of itself 
make its further maintenance unlawful. That comes from 
the declaration of Congress that the navigation through or 
under such a bridge shall be reasonably free, easy, and 
unobstructed. The Secretary simply ascértains and declares 
the event upon which the expressed will of Congress is to 
take effect. | 

In the recent case of Butifield v. Stranahan (192 U. S., 
470), the Supreme Court upheld the act of Congress forbid- 
ding the importation of tea inferior in purity, quality, and 
fitness for consumption to certain standards authorized to 
be fixed by the Secretary of the Treasury. In answer to 
the contention that the statute committed the determination 
of what tea might be imported to the arbitrary discretion 
of the Secretary, and therefore, in effect, vested him with 
legislative power, the court said (p. 496): 

‘* We are of opinion that the statute, when properly con- 
strued, as said by the Circuit Court of Appeals, but 
expresses the purpose to exclude the lowest grades of tea, 
whether demonstrably of inferior quality, or unfit for con- 
sumption, or presumably so because of their inferior quality. 
This, in effect, was the fixing of a primary standard, and 
devolved upon the Secretary of the Treasury the mere 
executive duty to effectuate the legislative policy declared 
in the statute. * * * We may say of the legislation in 
this case, as was said of the legislation considered in Field 
v. Clark, that it does not, in any real sense, invest adminis- 
trative officials with the power of legislation. Congress 
legislated on the subject as far as was reasonably practicable, 
and from the necessities of the case was compelled to leave 
to executive officials the duty of bringing about the result 
pointed out by the statute.” 

The primary standard in effect fixed by the tea inspection 
act, the court said, was ‘‘ purity, quality, and fitness for 
consumption.” That fixed by the act in question, so far as 
regards the obstruction of navigation by bridges, is ‘‘ rea- 
sonableness.” The one is no more definite and precise than 
the other. But in this case, as in that, it may be said that 
‘Congress legislated on the subject as far as was reasonably 
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practicable, and from the necessities of the case was com- 
pelled to leave to executive officials the duty of bringing 
about the result pointed out by the statute.” 

Section 11 of the act of March 3, 1899, provides that 
‘*where it is made manifest to the Secretary of War that 
the establishment of barbor lines is essential to the preser- 
vation and protection of harbors, he may, and is hereby, 
authorized to cause such lines to be established, beyond 
which no piers, wharves, bulkheads, or other works shall 
be extended or deposits made, except under such regula- 
tions as may be prescribed from time to time by him.” 
(30 Stat., 1151.) 

In an opinion rendered June 8, 1899 (22 Opin., 501, 511), 
Attorney-General Griggs held that, under the express 
authority given by this section, the Secretary of War was 
authorized to establish harbor lines whenever the interests 
of commerce require them, to restrict the encroachment of 
wharves, piers, ete., upon the waters of harbors, ‘*and this 
notwithstanding the objection sometimes urged that this and 
kindred legislation are attempts to confer legislative or 
judicial power upon heads of Departments or executive 
officers.” ‘‘The power to determine the necessity for and 
location of harbor lines in a given harbor,” said Mr. Griggs, 
‘Sis obviously no more obnoxious to this criticism than is 
the power to determine whether the East River bridge in 
New York will, if built according to a proposed plan, ob- 
struct or impair the navigation of that river. And the 
conferring upon the Secretary of War the power to deter- 
mine this is distinctly upheld in der vy. Mayor of New 
York.” (109 U. S., 385.) 

After quoting the language of Mr. Justice Field in that 
ease, and that of Mr. Justice Miller in Wisconsin v. Duluth, — 
above cited, he said (p. 512): 

‘This delegation of the power is spoken of in these cases 
approvingly, and as within the constitutional power of 
Congress; and any objection upon the ground of conferring 
legislative or judicial power must. now be too late, even if 
it would have had any force at any time.” 

In view of these authorities, ] have no hesitancy whatever 
in saying that the authority conferred upon the Secretary of 
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War by section 18 of the act of March 3, 1899, is a lawful 
delegation of power. 

It will be observed that the act in question does not 
authorize the Secretary of War to act arbitrarily. The 
party concerned is entitled to a hearing; to receive notice 
and a specification of the alterations required, and to have a 
reasonable time in which to make the prescribed changes. 
Not until all these steps have been taken does a willful fail- 
ure to comply with the directions of the Secretary become 
a punishable offense. 

There can be no doubt as to the power of Congress to 
attach this consequence to a failure to observe the require- 
ments of the Secretary. Regulations prescribed by execu- 
tive officials, under authority granted by Congress, it has 
been held, are regulations prescribed by law and have the 
force of law. The only question which can be made, where 
the authority granted was properly delegated, is as to the 
intention of Congress to make the violation of such regula- 
tions a criminal offense. (Cvted States v. Auton, 144 ULS., 
677.) If, as here, the purpose to do so is clearly expressed, 
the power can not be doubted. (/n ve Aolloch, 165 U. S., 
526.) 

It will be observed that the reservation by Congress in 
the acts of December 17, 1872, and February 14, 1883, is of 
the right to alter or amend those acts so as to prevent or 
remove all *‘ material” obstructions to navigation by the 
future construction of bridges without any liability of the 
Government for damages on that account. In view of this 
qualification, a bridge constructed under the authority of 
either of those acts can not be deemed an * unreasonable” 
obstruction to navigation, within the meaning of section 18 
of the act of March 3, 1899, whose alteration may be required 
at the expense of the owner without compensation unless it 
isa material one. In fact it may be said that this is neces- 
sarily the meaning of the word ‘* unreasonable” in the act 
in question. That act, as already stated, was undoubtedly 
intended to apply to bridges erected under authority of law. 
A bridge so erected certainly could not be declared an un- 
reasonable obstruction to navivation unless it was a mate- 
rial one. 
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This disposes of all the questions upon which my opinion 
is directed by the act of June 13, 1902. 


Respectfully 
i W. H. MOODY. 
The SECRETARY OF War. 


SECRETARY OF COMMERCE AND LABOR—NEW YORK HAR- 
BOR ACT—AUTHORITY TO DISCONTINUE SUIT. 


Prior to the taking effect of the act of February 14, 1903 (32 Stat., 825), 
creating the Department of Commerce and Labor, the Secretary of the 
Treasury had no authority to remit a fine or penalty imposed for a 
violation of the New York Harbor act of June 29, 1888 (25 Stat., 209), 
nor to discontinue a suit instituted by the Government to recover a 
penalty under that act, and therefore the Secretary of Commerce and 
Labor has no authority to direct the discontinuance of such a suit. 

The word ‘‘ vessels,’’ as used in the New York Harbor act (25 Stat., 209), 
does not relate to vessels in the sense contemplated by sections 
5292-5294, Revised Statutes, authorizing the remission of fines, 
penalties, and forfeitures by the Secretary of the Treasury. 


DEPARTMENT OF JUSTICE, 
July 21, 1904. 

Sir: I have the honor toacknowledge the receipt of your 
letter of June 30, 1904, wherein you request my opinion as 
to whether you are authorized by law to discontinue the 
case of the United States v. *‘ Dumper #. 24,” brought 
September 27, 1899, for the recovery of $1,750, penalties 
stated to have been incurred under the acts of June 29, 
1888, and August 18, 1894. 

It appears from the accompanying papers that in the 
month of September, 1899, under and pursuant to a request 
from the supervisor of the harbor of New York, a libel 
was filed in the United States district court for the South- 
ern district of New York against ‘‘ Dumper E. 24,” owned 
by Brown & Fleming, for alleged violation of the New 
York harbor dumping laws (25 Stat., 209). The suit has 
never been brought to trial, owing to a belief on the part 
of the district attorney that a judgement could not be 
obtained, and for the further reason that in his opinion the 
ends of justice do not require a further prosecution of the 
case. On June 27 last, the United States district attorney 
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for the Southern district of New York addressed a letter 
to the Solicitor of the Treasury, asking authority to discon- 
tinue said case without costs, and on the following day the 
Solicitor requested your Department that he be advised as 
to what action he should take with reference to dismissing 
the case. 

The question of law presented for my consideration is, as 
to what control, if any, the Secretary of Commerce and 
Labor has over the dismissal] of a suit of this character. 

Title LX VIII of the Revised Statutes (Comp. Stat., 1901) 
contains several provisions authorizing the Secretary of the 
Treasury to remit fines, penalties, and forfeitures in certain 
cases. (See secs. 5292, 5293, and 5294.) 

Section 5294, under said Title LXVIII of the Revised 
Statutes (Comp. Stat., 1901), is as follows: 

‘*The Secretary of the Treasury may, upon application 
therefor, remit or mitigate any fine, penalty, or forfeiture 
provided for in Jaws relating to vessels or discontinue any 
prosecution to recover penalties or relating to forfeitures 
denounced in such laws, excepting the penalty of imprison-— 
ment or of removal from office, upon such terms as he, in 
his discretion, shall think proper; and all rights granted to 
informers by such laws shall be held subject to the Secre- 
tary’s powers of remission, except in cases where the claims 
of any informer to the share of any penalty shall have been 
determined by a court of competent jurisdiction prior to 
the application for the remission of the penalty or for- 
feiture; and the Secretary shall have authority to ascertain 
the facts upon all such applications in such manner and 
under such regulations as he may deem proper.” 

The act of Congress entitled ‘‘An ‘act to establish the 
Department of Commerce and Labor,” approved February 
14, 1903 (32 Stat., 825), contains in section 10, cnter alia, 
the following provision: 

‘All duties, power, authority and jurisdiction, whether 
supervisory, appellate or otherwise, now imposed or con- 
ferred upon the Secretary of the Treasury by acts of 
Congress * * * relating to the remission or refund of 
fines, penalties, forfeitures, exactions or charges incurred 
for violating any provision of law relating to vessels or 
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seamen * * * shall be and hereby are transferred to 


and imposed and conferred upon the Secretary of Com- 
merce and Labor from and after the time of the transfer 
of the Bureau of Naviyation, the Shipping Commissioners, 
and the Steamboat-Inspection Service to the Department of 
Commerce and Labor, and shall not thereafter be imposed 
upon or exercised by the Secretary of the Treasury. And 
all acts or parts of acts Inconsistent with this act are, so far 
as inconsistent, hereby repealed.” 

It will, I think, be conceded that the Secretary of Com- 
merce and Lahor, under section 10 of the act of Congress 
above referred to, acquired no other or greater power, 
authority, or jurisdiction over the remission of fines, penal- 
ties, and forfeitures than was conferred upon the Secretary 
of the Treasury by law prior to the Ist day of July, 1903, 
when the act creating the Department of Commerce and 
Labor went into effect. It must necessarily follow, there- 
fore, that, if the Secretary of the Treasury did not possess 
the authority under Title LX VIII of the Revised Statutes, 
‘and particularly under section 5294, above quoted, to dis- 
continue the suit here under consideration, the Secretary of 
Commerce and Labor has not been invested with such 
authority under section 10 of the act of Congress of Febru- 
ary 14, 1903. 

This suit was instituted at the request of the supervisor 
of the harbor of New York, acting, presumably, under in- 
structions from the Secretary of War, by libel filed against 
Dumper E 24,” under authority contained in section + of 
the act of June 29, 1888 (25 Stat., 209), entitled ‘*‘ An act 
to prevent obstructive and injurious deposits within the 
harbor and adjacent waters of New York City, by dumping 
or otherwise, and to punish and prevent such offenses.” 
Section + of said act provides as follows : 

ce * 6*) 6And for every violation of the provisions of 
this section the person offending shall be guilty of an offense 
against this act, and shall he punished by a fine equal to the 
sum of five dollars for every cubic yard of mud, dirt, sand 
dredgings, or material not deposited or discharged as re- 
quired by this section. tay boat or vessel used or employed 
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in violating any provision of this act shall be liable to the 
peeuniary penalties imposed thereby, and may be proceeded 
against summarily by way of libel in any district court of 
the United States having jurisdiction thereof.” 

Section 5 of the same act provides: 

‘‘That a line officer of the Navy shall be designated by 
the President of the United States as supervisor of the 
harbor (of New York), to act under the direction of the Sec- 
retary of War in enforcing the provisions of this act, and in 
detecting offenders against the same. This officer shall re- 

‘ceive the sea pay of his grade, and shall have personal 
charge and supervision under the Secretary of War, and 
shall direct the patrol boats and other means to detect and 

- bring to punishment offenders against the provisions of this 
act.” 

It is apparent from an examination of the various pro- 
visions of this act that the law is not one which relates to 
vessels in the same sense in which that phrase is used in 
Title LXVIII of the Revised Statutes. The duty of 
enforcing the New York harbor act is expressly committed 
to the supervision of the Secretary of War. To hold that 
Congress intended that the Secretary of the Treasury should 
have the power to discontinue a prosecution or suit insti- 
tuted at the request of the Secretary of War for a violation 
of said act, would present an anomalous situation, in this, 
that the Secretary of the Treasury would have authority to 
order the abandonment of a prosecution under said act, even 
against the protestation of the Secretary of War and the 
Attorney-General. I can not believe that Congress intended 
to confer such power upon the Secretary of the Treasury. 
It is suggested that inasmuch as the New York harbor ace 
mentions vessels, and provides that ‘Sany boat or vessel used 
or employed in violating any provision of this act, shall be 
liable to a penalty, and inay be proceeded against summarily 
by way of lebcl,” the law is one relating to vessels, and there- 
fore within the express language of section LO of the act 
creating the Department of Commerce and Labor. But 1 
am inclined to the opinion that the mere fact that the New 
York harbor act mentions vesse/x, and that @ cessed may be 
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libeled by the Government for the purpose of enforcing the 
penalty provided by law for violations of the act, are not 
sufficient to characterize the law as one relating to vessels, 
within the purview of section 5294 of the Revised Statutes. 
- In an opinion rendered by Attorney-General Olney to the 
Secretary of the Treasury February 3, 1894 (20 Opin., 705), 
it was held that a penalty incurred for violation of the alien 
immigration laws did not fall within the purview of the 
statutes embraced under Title LXAVIII, and in my judgment 
the reasoning which led to that conclusion applies with even 
greater force to the law here under consideration. Attorney- 
General Olney said (p. 708): 

‘‘And upon examining the statutes collated under Title 
LXVIII, entitled ‘Remission of fines, penalties, and for- 
feitures,’ it will be seen that section 5292 provides for re- 
mission of fines by the Secretary after and upon a summary 
investigation of the case by the district judge. 

‘*Section 5293 provides for the remission of fines by the 
Secretary, in a limited class of cases, upon investigation of 
the facts under rules prescribed by the Secretary himself. 

‘*Section 5294 relates to the remission by the Secretary 
of fines, etc., provided for in laws relating to steamboats, etc. 

‘*The case of a fine or penalty incurred for violation of 
the provisions of the alien immigration law does not there- 
fore, in my judgment, fall within the purview of the statutes 
embraced under Title LX VIII.” 

Attorney-General Griggs, In an opinion to the Secretary 
of the Treasury, rendered October 5, 1900 (23 Opin., 271), 
held that neither the act of March 3, 1891 (26 Stat., 1084), 
nor section 5294 of the Revised Statutes, as amended March 
2, 186 (30 Stat., 39), conferred any power or authority upon 
the Secretary of the Treasury to remit fines or forfeitures 
imposed on a vessel or her master for allowing the escape 
of alien immigrants whose deportation had been ordered. 

The power of the Secretary of the Treasury over the 
remission of fines, penalties, and forfeitures, under section 
5294 of the Revised Statutes, is limited and confined to 
those fines, penalties, and forfeitures provided for in laws 
relating to vessels, and inasmuch as the law here under dis- 


The Secretary of War. 225 


cussion, to wit, the New York harbor act, does not relate to 
vessels in the sense contemplated by sections 5292, 5293, and 
5294 of the Revised Statutes, I am of the opinion that the 
Secretary of the Treasury, prior to the first day of July, 
1903, had no authority to remit a fine or penalty imposed 
under the provisions of said act, nor to discontinue a suit 
instituted by the Government to recover a penalty under 
that act, from which it follows that you have no authority 
to advise the Solicitor of the Treasury with respect to the 
discontinuance of the suit herein referred to. 
Respectfully, 
W. H. MOODY. 
The SecrETARY OF COMMERCE AND Labor. 





UNITED STATES—TITLE TO KAHAUIKI MILITARY RESER- 
VATION. 


By the joint resolution of Congress of July 7, 1898 (30 Stat., 750), ac- 
cepting the cession of the Hawaiian Islands and the transfer to the 
United States of the ownership of all public lands therein, and by ac- 
quiring by purchase from individuals the leases held by them cover- 
ing the lands comprising the military reservation at Kahauiki, Oahu 
Island, the United States acquired complete title to that reservation. 


DEPARTMENT OF JUSTICE, 
July 23, 1904. 

Sir: In response to your request of April 15, 1904, for 
an opinton as to the validity of title to the military reserva- 
tion at Kahauiki, Oahu Island, Hawaii, together with the 
deeds and other title papers relating to the transfer, I am 
sending, herein inclosed, the papers requested. I have ex- 
amined them carefully, besides the correspondence and other 
documents in the case. 

By the first part of the joint resolution of Congress of 
July 7, 1898 (80 Stat., 750), the cession by the Government 
of the Republic of Hawaii to the United States of America 
of all rights of sovereignty of whatsoever kind in and over 
the Hawaiian Islands and their dependencies, and the trans- 
fer to the United States of the absolute fee and ownership 
of all public, Government, or Crown lands, was duly ac- 
cepted, ratified, and confirmed. 
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The act of Congress of June 28, 1902 (32 Stat., 464-465), 
contains this proviso: 

**That the Secretary of War is authorized to acquire leases 
in such lands in Hawaii as have been set aside for purposes 
of a military post.” 

The land here in question was public land affected by 
leuses to individuals. These leases have been purchased 
from the individuals, and I am of the opinion that the title 
of the United States is now complete. 

Respectfully, 
W. H. MOODY. 

The SecRETARY OF War. 


—— ee 


UNITED STATES—TITLE TO CABRAS ISLAND. 


The facts contained in a certificate of the record by the registrar of 
property at Humacao are sufficient evidence that the United States 
will, upon the purchase thereof, acquire from the grantors a good and 
unencumbered title to Cabras Island, Porto Rico. 

The conveyance shuuld be to the ‘‘ United States of America’’ instead 
of to the ‘‘ Department of Light-Houses of the United States.”’ 


DEPARTMENT OF JUSTICE, 
August 5, 1904. 

Str: I have received your letter of July 27, asking my 
opinion as to whether there is evidence enough in an 
inclosed certificate of the record (in Spanish) by the regis- 
trar of property at Humacao, that the United States will 
acquire title to Cabras Island, Porto Rico. 

According to Porto Rican law, a certified copy of a land 
record is a guaranty by the notary and registrar of the 
statements made in it, and there is no doubt that the narra- 
tion of the facts in the document presented gives the correct 
state of the record, and from it I am satisfied that the 
grantors had a good unencumbered title and had legal 
capacity to convey to the United States. 

As to the sufficiency of such a document as the one pre- 
sented and the facts therein stated to prove that the grantor 
would take a good title, there is no doubt. 

The Mortgage Law of Porto Rico provides that the reg- 
istrar of property must know the parties, their legal capac- 
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ity and responsibility. (Mortgage Law, 18; Instructions for 
Drafting Public Documents, 23, 24, 26.) He is forbidden 
to record transfers by parties who are not owners of record. 
(Mortgaye Law, 20; Regulations for Execution of Mortgage 
Law, 244.) He must set forth all liens and incumbrances 
existing upon the property (Instructions for Drafting Pub- 
lic Documents, 8); and he is personally responsible, on his 
bond and otherwise, for negligence or mistakes (Mortgage 
Law, 22, 313, 316, 317). 

He is obliged to examine parties and all records of the 
property and demand production of all other documents of 
title or interest in the property (Instructions for Drafting 
Public Documents, 8, 16) and pass upon their legality (Mort- 
gave Law, 18). 

Such recorded titles can not be defeated or impaired to 
injure the grantees or other third parties by any unrecorded 
conveyance, given before title was in the grantors nor since. 
(Mortgage Law, 17, 23, 24, 34, 389; Alcubilla, 1896, 781; 
Decree May 23, 1896.) No unrecorded deed may be ad- 
miited in evidence to impair a recorded title (Mortgage Law, 
38), nor can suits be brought to rescind or determine a re- 
corded title (Mortgage Law, 36). | 

Article 389 of the Mortgage Law forbids the admission as 
evidence of any unrecorded document affecting real property 
if the object be to enforce, to the prejudice of third persons, 
interests which should have been recorded; and by articles 
33 and 34, third parties are protected ayainst claims arising 
through the recording of instruments subsequently declared 
annulled or changed by virtue of a prior unrecorded deed 
or for reasons not clearly appearing from the registry. 

I have, however, to suggest that the conveyance ought to 
be to the United States of America instead of to the ‘* De- 
partment of Light-Houses of the United States.” 

Respectfully, 
W. H. MOODY. 

The SECRETARY OF COMMERCE AND Labor. 
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CENSUS OFFICE—SPECIAL AGENTS—OATH. 


The special agents of the Census Office appointed to collect the statistics 
referred to in sections 7, 8, and 9 of the act of March 6, 1902 (32 Stat., 
52), ‘to provide for a permanent Census Office,’’ are required, under 
section 18 of the act of March 3, 1899 (30 Stat., 1019), to take an oath 
or affirmation before entering upon the discharge of their duties. 


DEPARTMENT OF JUSTICE, 
August 16, 1904. 

Sir: I have the honor to acknowledge your request for 
an opinion, as follows: 

**1, Are the special agents appointed to collect the sta- 
tistics referred to in sections 7, 8, and 9 of the acts approved 
March 6, 1902, placing the Bureau of the Census on a per- 
manent basis, officers within the meaning of section 1757 of 
the Revised Statutes? 

‘2. If they are not officers within the meaning of that 
section, are they required to take an oath or affirmation 
under section 18 of the act approved March 3, 1899, pro- 
viding for the taking of the Twelfth and subsequent cen- 
suses, which was continued in force by section 6 of the act 
approved March 6, 1902? 

‘*3. If they are not required to take an oath or affirma- 
tion by law, may their appointments, which contain the 
provision, ‘ Payment of the compensation provided in this 
appointment is subject to taking the oath of office,’ be 
amended by a general order, without new appointments 
being issued?” 

You transmit a letter from the Director of the Census 
setting forth his views upon the above questions, in which 
letter he says, in reference to the second question: 

‘**Section 18 of the act of March 3, 1899, providing for 
the taking of the Twelfth and subsequent censuses, contains 
the following: 

‘“*That no supervisor, supervisor’s clerk, enumerator, 
interpreter, or special agent shall enter upon his duties until 
he has taken and subscribed to an oath or affirmation to be 
prescribed by the Director of the Census.’ 

‘*T do not find of record an order by the Director of the 
Census prescribing an oath or affirmation for special agents 
pursuant to this provision of law, but presumably he 





The Secretary of Commerce and Labor. 929 


directed that the oath provided in section 1757 be used. I 
am in doubt as to whether the provision quoted in section 
18 of the act of March 3, 1899, is applicable to special agents 
appointed for the work in hand. The provisions of said act, 
with reference to the appointment of special agents, were 
specifically reenacted in the act of March 6, 1902, establish- 
ing the permanent Census Office. On the other hand, the 
provision quoted from section 18 was not specifically reen- 
acted. Section 6 of the permanent census act provided, 
however: 

‘ «That all the provisions of the act of March third, eight- 
een hundred and ninety-nine, relating to the Twelfth Census, 
not inconsistent with the provisions of this act, shall remain 
in full force and effect for the taking of the Thirteenth, and 
subsequent censuses.’ 

‘Section 12 of the same act also provides that: 

“eo *# * * All provisions of the act of March thid, 
eighteen hundred and ninety-nine, inconsistent with this act 
are hereby repealed.’ . 

‘‘The permanent census act was apparently designed to 
be a code of organic law for the guidance of the permanent 
Census Office during the time intervening between the regu- 
Jar decennial census periods. The failure to specifically 
reenact therein section 18 of the act of March 3, 1899, while 
other provisions of said act essential to make a complete 
code of laws for the permanent office were specifically reen- 
acted in the permanent census act, tends to confirm the view 
that the provision in the act of 1899, requiring special agents 
to take an oath of office, is not applicable to those who were 
appointed during these intervening periods. These agents 
are engaged in the collection of statistics, which section 8 
of the permanent census act provides shall be embodied in 
reports to be designated as ‘Special Reports of the Census 
Office,’ while the reports prepared from the data obtained 
by special agents and enumerators appointed under the act 
of March 3, 1899, are denominated as reports of the Twelfth 
Census. These ‘Special Reports of the Census Oftice’ are 
therefore neither a part of the Twelfth nor of the Thirteenth 
census. * * * Their duty is simply to transcribe and 
forward to the office certain data from the records of penal, 
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charitable, and similar institutions, and in most instances 
the officials of these institutions have been employed. Ican, 
therefore, see no reason for requiring them to take an oath 
of office.” 

An affirmative answer to your second question as to 
whether the special agents are required to take an oath or 
affirmation under section 18 of the act approved March 3, 
1899, would preclude the necessity for answering the other 
questions, and 1 therefore proceed at once to the considera- 
tion of your question numbered 2. 

The fact that section 18 of the act of 1899 was not ‘*‘spe- 
cifically reenacted” in the act of March 6, 1902, establishing 
the permanent Census Office, whereas the provisions of the 
former act with reference to the appointment of special 
agents were reenacted, throws no light upon the question. 

The permanent census act is not so planned as to contain 
a specific reenactment of the provisions of the former law, 
which are intended to be preserved or to apply to the per- 
manent Census Office, but merely specifically reenacts sec- 
tions 8 and 17 ‘‘so as to read as follows,” in order to 
materially amend those two sections. 

Neither was the permanent census act “designed to bea 
code of organic law for the guidance of the permanent Cen- 
sus Office during the time intervening between the regular 
decennial census periods.” 

It was designed to be a code of organic law, much more 
for the decennial periods than for the intervening time. 
Its reenactment of section 8 concerning the collection of 
certain statistics thus inserts the word ‘‘decennially,” which 
was not in the act of 1899. It is this reenactment, being 
section 7 of the permanent law, which the Director refers 
to as section 8. He says that it provides that the statistics 
which the agents are now engaged in collecting shall be 
embodied in reports to be designated as ‘‘Special Reports 
of the Census Office,” while the reports prepared from the 
data obtained by special agents and enumerators appointed 
under the act of March 3, 1899, are denominated as ‘* Reports 
of the Twelfth Census.” But section 8 of the act of 1899, 
concerning the same kind of statistics, provides that the 
reports prepared under the provisions of this section shall 
be designated ‘*Special Reports of the Census Office.” 
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The Director, evidently referring to the provision of 
section 6 of the permanent law, declaring that all the 
provisions of the act of 1899 ‘‘not inconsistent with the 
provisions of this act, shall remain in full force and effect 
for the taking of the Thirteenth and subsequent censuses,” 
says that ‘‘these ‘Special Reports of the Census Office’ are 
therefore neither a part of the Twelfth nor of the Thir- 
teenth census.” 

It is not clear that such of them as are made under “sec- 
tion 8” (7) are not a part of the Twelfth Census, in view of 
the words ‘“‘until July 1, 1904.” But I do not deem this 
material to our question, since I do not regard the words 
‘* shall remain in full force and effect for the taking of the 
Thirteenth and subsequent censuses” as intended to limit 
or restrict the operation of the act of 1899 so that it would 
not apply, so far as in its nature applicable, to the inter- 
vening periods. It is an affirmative declaration that the 
provisions, not inconsistent with the provisions of the per- 
manent act, should remain in force for a certain purpose. 
It would seem to be necessary to make this declaration in 
order that language referring to a single census might be 
modified so as to apply to any census. Itis not a repealing 
clause, and while, if there were no repealing clause, it would 
be reasonable to argue that when Congress said certain pro- 
visions were to remain in force, this was an implied repeal 
of all others, yet such was not the intention, since we find 
In section 12 the following repealing clause: 

‘* All provisions of the act of March third, eighteen hun- 
dred and ninety-nine, inconsistent with this act are hereby 
repealed.” 

This is the only provision of the permanent census act 
in the nature of a repealing clause, and it repeals only those 
provisions which are inconsistent with the permanent census 
law. 

Section 18 of the law of 1899 is not inconsistent with it 
and is not repealed. 

As to the special agents in question being distinguishable, 
as a class, from those under the law of 1899, I think it is 

clear, from a comparison of the latter part of section 10 of 
' the permanent law with section 7, and with section 8 of the 
act of 1899 thereby reenacted, that no such distinction was 
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intended. The Director of the Census is authorized, in his 
discretion, to employ the clerical force of the Census Office 
for such field work as may be required tocarry out the pro- 
visions of sections 7, 8, and 9, in lieu of employing special 
agents for that purpose, and of course is expected to employ 
special agents in his discretion. Special agents are discussed 
in section 7 thus referred to, and section 7, as I have said, 
is a reenactment of section 8 of the law of 1899 ‘‘so as to 
read as follows.” We thus trace the special agents to the 
act of 1899, and I can but consider Congress as regarding 
them as the same special agents mentioned in that law. 

But whatever doubt may exist by reason of any ambiguity 
in the permanent law, that doubt is at once dispelled by a 
consideration of the legislative intent, as indicated in the 
report of the House Committee on Census (H. R. 262, 57th 
Cong., 1st sess). That report (which is also embodied in 
Congressional Record, 57th Cong., 1st sess., p. 1094), on 
pages 2 and 3, contains the following language: 

‘*In order that the exact situation in which the passage 
of this bill will leave the whole question of census legisla- 
tion, the committee submits the following statement which 
indicates precisely the sections of the existing law which 
will remain unrepealed, in the event of the passage of the 
proposed bill, and the purpose of each section.” 

Then follows a list of sections which will remain unre- 
pealed, and among them appears section 18 of the law of 
1899 relating to oaths. 

As indicating the same purpose by way of exclusion, it is 
said, on page 3 of the report, that— 

‘*The sections omitted in the above recapitulation—1, 2, 
4, 5, 8, 17, 25—are those to which the proposed bill makes 
amendment.” 

As further showing that Congress had no intention of 
repealing section 18 of the act of 1899, or of modifying the 
manner of their appointment, it is said, on page 4 of the 
report, that— 

‘*Section 10 reenacts section 17 of the act of March 3, 
1899, with an important amendment suggested by the Di- 
rector, which promises to greatly reduce the cost of future 
work in census investigations. The section allows the 
appointment of special agents, as under existing law, and 
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fixes their compensation the same as under existing law, 
and undoubtedly a few such agents will be required in the 
special investigations provided for in section 7, The amend- 
ment authorizes the Director, however, to utilize the regu- 
lar clerical force of the Census Office, so far as may be 
possible, in performing this field work * * *,” 

The Senate Committee on Census adopted the House 
report in the following language: 

‘*The report of the House committee upon this measure 
is so clear and comprehensive that we heg to adopt and 
annex the same as a part of this report without further 
comment or discussion.” (S. R. 428, 57th Cong., 1st sess.) 

Mr. Burkett, in discussing the bill which has since become 
the permanent census law, said that— 

‘This bill can be traced back through genealogy to about 
1850. It is practically a copy of:a bill as old as 1850. All 
the census bills from that time vary in make-up but very 
little * * *.” (Cong. Record, 57th Cong., 1st sess., p. 
1153.) 

This statement, so far as it concerns special agents (with 
the exception that I find that such agents only came into 
existence with the act of March 3, 1879), is literally true. 
Section 18 of that act (20 Stat., 479, 480) provides, with 
reference to requiring oaths of special agents, that— 

‘* Such experts and special avents shall take the same oath 
as the enumerators of .the several subdivisions, and shall 
have equal authority with such enumerators * * *.” 

And section 18 of the act approved March 1, 1889 (25 
Stat., 766) contains a similar provision. 

From an early period Congress has been careful to re- 
quire its census takers to subscribe to a formal oath. Thus 
sections 2177 and 2181, Revised Statutes, when the enumera- 
tion was done under the supervision of the United States 
marshals, required both the marshals and ‘assistant mar- 
shals” to take the oaths prescribed therein in addition to 
any other oaths they may have taken. 

Your second question is therefore answered in the affirm- 
ative. 


ss C. H. ROBB 


Acting Attorney-General. 
The SECRETARY OF COMMERCE AND LABOR. 


° 
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NORFOLK HARBOR POWDER OFFICER—JURISDICTION. 


The powder officer for the harbor of Norfolk, Va., appointed under the act 
of March 3, 1880, of that State, has no authority over powder belong- 
ing to the Federal Government, and the United States is not liable 
for any charge for services performed by him under the authority of 
that law. 


Perens OF JUSTICE, 
Angust 18, 1904. 


Sir: I have the honor to respond to your request of the 
10th instant for an expression of my opinion as to the lia- 
bility of the Government for the payment of charges aggre- 
gating $25.98, imposed by the powder oflicer for the harbor 
of Norfolk, in the State of Virginia, ‘‘ pursuant to a law of 
that State, approved March 3, 1880,” upon powder belong- 
ing to the United States, shipped fron. Iona Island, N. Y., 
to Norfolk, Va., via the New York, Philadelphia and Nor- 
folk Railroad Company. 

The law referred to is as follows: 


An act for appointment of powder officer for the harbor of Norfolk and 
Portsmouth. 


“1. Be et enacted by the general assembly of Virginia, 
That, for the purpose of better security of life and prop- 
erty in the harbor of Norfoik and Portsmouth, one pow- 
der officer shall be appointed by the governor for a term 
of four years. The said oflicer shall superintend the han- 
dling of all powder to and from vessels of any and all kinds 
Inthe harbor; whose duty shall be to see that every preven- 
tion against danger of ignition and explosion is adopted and 
rigidly observed; for which services he shall receive from 
the consignee of the powder 3 cents per keg, * * *.” 

It appears that the United States, through its proper off- 
cers, was both the consignor and consignee of this powder. 
The question to be determined is w hether the State of Vir- 
- ginia may, under its police power, exercise control over and 
supervise the handling of property of the Federal Govern- 
ment within the borders of the State, and impose a charge 
therefor upon the Government, such property being an 
agency of the Government. 
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Chief Justice Marshall, in d/ceCulloch v. Maryland (4 
Wheat., 316), said: 

‘‘If any one proposition could command the universal 
assent of mankind, we might expect it would be this—that 
the Government of the Union, though limited in its powers, 
is supreme within its sphere of action. This would seem to 
result necessarily from its nature. It is the Government of 
all; its powers are delegated by all; it represents all, and acts 
for all. Though any one State may be willing to control its 
operations, no State is willing to allow others to control 
them (p. 405).” 

And again: 

“< * * * Ifthe States may tax one instrument employed 
by the Government in the execution of its powers, they may 
tax any and every other instrument. They may tax the 
mail; they may tax the mint; they may tax patent rights; 
thev may tax the papers of the custom-house; they may tax 
judicial process; they may tax all the means employed by 
the Government, to an excess which would defeat all the 
ends of ‘government. This was not intended by the Ameri- 
can people. They did not design to make their Government 
dependent on the States (p. 432). 

* % * * % % * 

“< * * * Tf the controlling power of the States be 
established; if their supremacy as to taxation be acknowl- 
edged; what is to restrain their exercising this control in 
any shape they may please to give it?) Their sovereignty is 
not confined to taxation. That is not the only mode in 
which it might be displayed. The question is, in truth, a 
question of supremacy; and if the right of the States to tax 
the means employed by the General Government be con- 
ceded, the declaration that the Constitution, and the laws 
made in pursuance thereof, shall be the supreme law of the 
land, is empty and unmeaning declamation (p. £33).” 

The great Chief Justice, in Osborn v. United States Bank 
(9 Wheat., 738), in discussing the alleged resemblance 
between the bank and a Government contractor, said: 

. * * * Can a contractor for supplying a military 
post with provisions be restrained from making purchases 
within any State, or from transporting the provisions to the 
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place at which the troops were stationed? or could he be 
fined or taxed for doing so? We have not yet heard these 
questions answered in the affirmative. It is true, that the 
property of the contractor may be taxed, as the property of 
other citizens; and so may the local property of the bank. 
But we do not admit that the act of purchasing, or of con- 
veying the articles purchased, can be under State control 
(p. 867).” 

It is not open to question that such a law is the legitimate 
exercise by the State of its police power, so far as its pro- 
visions do not affect the agencies of the Federal Govern- 
ment, or impair their efficiency in performing the functions 
which they are designed to perform. No police regulation 
of a State, however, can be permitted to interfere with the 
instrumentalities of the Federal Government. 

‘“* * * So with respect to State legislation which 
touches the instrumentalities of Federal agencies. These 
agencies are exempt from State control by police regula- 
tion, or by the exercise of the taxing power, so fur only as 
that legislation may interfere with or impair their efficiency 
in performing the functions by which they are designed to 
serve the Government.” (Bank v. Com.,9 Wall., 353; Rail- 
road Co. v. Peniston, 18 Wall., 5; West. Union Tel. Co. v. 
Mayor of N. Y., 38 Fed., 560.) 

If the State of Virginia has authority to control the ship- 
ment through the State of powder belonging to the Govern- 
ment and impose a charge therefor, it may stop such powder 
at its borders, on the ground that it is improperly boxed, 
or that it is not boxed in accordance with the regulations 
of the State. It is obvious that such a proceeding would 
seriously interfere with and impede an agency of the Gov- 
ernment. If Virginia may make and enforce such a police 
regulation, it follows that every other State may do the 
same. 

Is it possible that powder belonging to the United States 
and shipped, say, from Boston, Mass., to San Francisco, 
could be subjected to the control and supervision of every 
State through which it passed? Should the Federal Gov- 
ernment, for a moment, submit to such unnecessary delay 


The Secretary of the Navy. 237 


and expense? If such a police regulation is applicable to a 
Federal agency, then what is to prevent the States from 
inspecting and fumigating the mails for the purpose of pre- 
venting contagion? Can it be successfully maintained that 
this could be done? To state the proposition is to answer it. 

If the State may control the transfer of powder belong- 
ing to the Government, it may inspect a regiment of cavalry 
under a police regulation providing for the inspection of 
all horses coming within its borders. If one State may 
inspect a regiment of cavalry and impose a charge therefor, 
it follows that every other State may do the same. If a 
regiment of cavalry may be inspected and turned back, for 
of course the power to inspect includes the power to stop, 
an army of cavalry and artillery may be inspected and 
stopped at the borders of a State. The words in the pre- 
amble of the Constitution which declare one of the objects 
of that instrument to be to ‘‘provide for the common 
defense” would be meaningless; for if a State, under the 
“exercisé of its police power, may prevent the Federal Gov- 
ernment from sending its troops and munitions of war to 
different parts of the country, the Constitution did not, in 
fact, ‘‘ provide for the common defense.” As Chief Justice 
Marshall said, ‘* This is a Government of all and for all;” 
and it is therefore to be presumed that the Government, in 
the preparation for and shipment of explosives, will exercise 
that degree of care and prudence necessary for the protec- 
tion of the lives and property of its citizens within the 
States through which such explosives are sent. 

The act under consideration provides that the powder 
officer ‘‘ shall receive from the consignee of the powder for 
transfer, 3 cents per keg;” thus an arbitrary charge is 
attempted to be imposed upon the Government, which, 
unless advanced, might result in the powder being stopped. 
Any State statute authorizing such interference with a Fed- 
eral agency isin violation of the Constitution and therefore, 
to the extent of such interference, void. 

I] therefore advise you that in my opinion the act of Vir- 
ginia for the appointment of a powder oflicer does not give 
that officer any authority over powder belonging to the 
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Federal Government, and any charges for services per- 
formed under such assumed authority are without warrant 
of law and should not be paid. 


Respectfully, 
C. H. ROBB, 


Acting Attorney-General. 
Approved: 
W. H. MOODY. 
The SECRETARY OF THE NAvy. 


TITLE TO LANDS FOR LOS BANOS MILITARY POST, 
LAGUNA, P. I. 


The title acquired from Dona Saturnina Rizal y Alonzo to certain lands 
at Los Banos, Laguna, P. I., fora military post, will be good, the land 
in question having been made the subject of possessory proceedings 
under the royal order of February 13, 1894, and her title thereto in 
fee having been upheld by the decree of the court of land claims under 
act No. 627, Philippine Commission, which decree binds the land and 
quiets the title thereto, except as to liens, claims, or rights defined in 
section 39 of land registration act No. 496, Philippine Commission. 

Under articles 2 and 42 of the mortgage law, articles 24-31 of the regula- 
tions thereunder, and the royal decree of November 14, 1885, etc., 
nearly everything that could possibly affect the title is required to be 
registered, and any governmental or public claim to the land would 
probably be notorious. 

DEPARTMENT OF JUSTICE, 
August 20, 1904. 
Str: I have your letter of the 3d instant, with inclosures, 
requesting my opinion respecting the title of lands you 
desire to purchase fora military post at Los Banos, Laguna, 

P. L., proceedings to quiet title to which were begun under 

act 627, Philippine Commission, and which lands were sub- 

sequently, on September 1, 1903, set apart. for military pur- 
poses by the President’s proclamation issued pursuant to 
section 12 of the Philippine organic act, which reserves to 
the United States control of all public lands and property 
that shall be designated by the President for military and 
other reservations of the Government of the United States. 

The current Army appropriation act of April 23, 1904, 
under the heading, ‘* Barracks and quarters, Philippine 

Islands,” provides for the expenditure of money for the 

“acquisition of title to building sites when necessary.” 
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Section 7 of act 627, Philippine Commission, provides: 

“When the commanding general of the United States 
Army, Division of the Philippines, shall certify to the civil 
governor that the military authorities of the United States 
wish to acquire by purchase for military purposes property 
owned by private individuals in the Philippine Islands, and 
not within the boundaries set apart for military reservations, 
and shall describe specifically the lands so desired to be pur- 
chased, and shall certify that the titles to the same are so 
uncertain that it is impracticable to determine who the true 
individual owners thereof are, and asking relief in accordance 
with the provisions of this section, it is hereby made the 
duty of the civil governor in writing to notify the judge of 
the court of land registration of such certification, and 
request that the lands mentioned forthwith be brought under 
the operation of the ‘land reyistration act,’ and to become 
registered land within the meaning thereof. Immediately 
upon the receipt of such notice from the civil governor it 
shall be the duty of the judge of the court of land registra- 
tion to issue a notice stating the contents of the notice 
received by him from the civil governor, and that claims 
for all private lands, buildings, and interests therein, within 
the limits described in such notice, must be presented for 
registration under ‘the land registration act’ within six 
calendar months from the date of issuing notice, and that 
all lands, buildings, and interests therein, within the limits 
aforesaid, not so presented within the time therein limited, 
will be conclusively adjudged to be public lands, and all 
claims on the part of private individuals for such lands, 
buildings, or an interest therein not so presented will be 
forever barred. And thereupon such proceedings shall be 
had by the court of land registration for the determination 
of the true ownership of the lands included in such limits as 
are provided in cases of land lying within the boundaries of 
military reservations, as set forth in sections three, four, 
and five of this act.” 

Part of section 4 of act 627 provides: 

‘*That it shall be in the power of the court of land regis- 
tration, on suitable application, tiled within three months 
after the expiration of the six months first aforesaid, to 
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allow an application and claim to be filed upon proof that 
the failure to file it within the six months’ limitation resulted 
from fraud, accident, mistake, or excusable negligence.” 

It will be seen that only private interests are barred by 
such proceeding. 

It appears that the division commander, desiring to pur- 
chase the lands in question under act 627, made the requisite 
certification, whereupon the court on March 28, 1903, issued 
an order directing all claimants to prove their claims within 
six months. 

On September 1, 1903, the President reserved the land 
for military uses, subject to private rights. This, in my 
opinion, had no effect upon the earlier proceeding. 

On September 18, 1908, Manuel Hidalgo, within the six 
months after the order of the court, made application for 
his wife, Dona Saturnina Rizal y Alonzo, citation of which 
was sent to the division commander February 15, 1904. 

The claim of Dona Saturnina Rizal y Alonzo to ownership 
of the lands in fee was upheld by the court. 

The certificate of the registrar of property hereto appended 
is a guaranty of the statements made in it, and there is no 
doubt that the narration of the facts in the document gives 
the correct state of the record at the date of its issue and is 
satisfactory evidence of the facts stated. (Mortgage Law, 
17, 18, 20, 22, 93, 24, 33, 34, 36, 38, 318, 316, 317, 389; 
Regulations for the Execution of the Mortgage Law, 244; 
Instructions for Drafting Public Documents Subject to 
Record, 8, 16, 23, 24, 26.) 

From this record it appears that the land in its several 
parts belonged in fee to Dona Saturnina Rizal y Alonzo in 
1895, said land having been made subject of ‘‘ possessory 
proceedings * on April 10, 1895, under royal order of Feb- 
ruary 13, 1894, which provided that within one year after 
date of publication of said order in the Manila Gazette 
(April 17, 1894) parties In possession of alienable cultivated 
crown lands may obtain free title deeds by means of ‘* pos- 
sessory proceedings ~ upon certain conditions, which condi- 
tions had been fully comphed with. 

Act 926, Philippine Commission, October 7, 1903, also 
provided (see. 54) that all persons who were entitled to a 
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gratuitous title to public lands by ‘‘ possessory proceedings ” 
under the provisions of articles 19 and 20 of royal order of 
February 13, 1894, and who, having complied with all the 
conditions therein required, failed to receive title therefor 
through no default on their part, may apply to the court of 
land registration for confirmation of their claims, etc. 

On May 3, 1904, the court of land registration rendered 
its decree confirming in Dona Satarnina Rizal y Alonzo title 
to the lands in fee, without incumbrance save such as may 
be embraced in the provisions of section 39 of act 496 be- 
low quoted. Such decree, under act 496, Philippine Com- 
mission, known as the ‘‘land registration act,” binds the 
land and quiets title thereto, subject only to exceptions 
quoted below, and is conclusive upon and against all per- 
sons, including the Insular Government and all of its 
branches. 

However, section 39 of Act 496 provides: 

‘* Every applicant receiving a certificate of title in pursu- 
ance of a decree of registration, and every subsequent pur- 
chaser of registered land who takes a certificate of title for 
value in good faith, shall hold the same free of all incum- 
brance except those noted on said certificate, and any of 
the following incumbrances which may besubsisting, namely: 

‘First. Liens, claims, or rights, arising or existing under 
the laws or Constitution of the United States or of the Phil- 
ippine Islands which the statutes of the Philippine Islands 
do not require to appear of record in the registry (no exijan 
que deban aparecer inscritos en el registro). 

‘*Second. Taxes within two years after the same have 
become due and payable. 

**Third. Any public highway, way, or private way estab- 
lished by law, where the certificate of title does not state 
that the boundaries of such highway or way have been deter- 
mined. But if there are easements or other rights appurte- 
nant to a parcel of registered land which for any reason 
have failed to be registered, such easements or rights shall 
remain so appurtenant notwithstanding such failure and 
shall be held to pass with the land until cut off or extin- 
guished by the registration of the servient estate, or in any | 
other manner.” 

13243—VvoL 25—04—_16 


242 Title to Lot 144, City of Agana, Guam. 


It is clear from articles 2 and 42 of the mortgage law. 
articles 24-31 of the regulations thereunder, the royal decree 
of November 14, 1885, etc., that nearly everything that 
could possibly affect the title is required to be registered, 
and any governmental or public claim to the land would 
probably be notorious. 

I am, accordingly, of opinion that title obtained from 
Dona Saturnina Rizal y Alonzo will be good. 

Respectfully, 
J.C. MCREYNOLDS, 
Acting Attorney-General. 
The SECRETARY OF Wak. 


TITLE TO LOT 144, CITY OF AGANA, ISLAND OF GUAM. 


Under Article VIII of the treaty of peace with Spain of 1898, the United 
States acquired by cession a valid title to lot 144, city of Agana, island 
of Guam, which at that time belonged to the Spanish Government. 


DEPARTMENT OF JUSTICE, 
August 29, 1904. 

Sir: Iam in receipt of your communication of the 22d 
instant, transmitting certain documents from the comman- 
dant of the island of Gruam in relation to the title toa build- 
ing lot in the city of Agana, upon which it is proposed to 
erect a general storehouse, and requesting, in view of the 
provisions of section 355, Revised Statutes, my opinion as 
to whether the papers inclosed show that the United States 
has a valid title to the land therein described. 

The papers you inclose comprise (1) a certified copy of a 
document. submitted by Don José Sisto Rodrigo Vallabriga, 
third government ofhicinl, administrator of the treasury de- 
partment of the Marianne Islands, and entered in the land 
register in 1806 in accordance with the requirements of arti- 
cle 2, clause 6, of the mortgage Jaw for the colonies, and 
articles 31, 34, 36, 38 of the regulations for the execution of 
the mortgage law; (2) a certificate from the insular regis- 
trar of deeds settiag forth that no other entry can be found 
in the records against the property; and (3) aflidavits of old 
residents of the city of Agana and owners of land contigu- 


The Secretary of the Navy. 243 


ous to the lot in question stating that the property under 
consideration ‘‘ has always been the exclusive property of 
the government, and that they have no knowledge that any 
other person or corporation outside of the government, has 
ever had any interest in or right to said ground, or has 
owned the same even for a short time in any shape or form 
whatever.” 

Article 2 of the mortgage law and article 31 of the regu- 
lations require that real estate and property rights owned 
or administered by the State shall at once be entered in the 
registries of property; and article 34 of the regulations pro- 
vides that-— 

‘Should no written title of the ownership of said prop- 
erty exist, an entry of the possession shall be demanded, 
which shall be made in the name of the State, if the latter 
should own it absolutely, or in favor of the corporation 
which actually has possession, or which had possession until 
the administration took it into its custody.” 

Article 47 of the regulations requires that— 

** When the State or civil corporations acquire some real 
estate or property right, tke governors of the provinces 
* * * shall take care that the titles of the property be 
collected, should there be any, and that at any rate the 
entry which is possible, be made, ether of ownership or of 
mere possession.” 

While the regulations seem to distinguish between owner- 
ship acquired by written title and that which is not (i. e., 
the mode of acquiring ownership), the result appears to be 
the same, for it will be noticed that article 34 states that 
“an entry of possession shall be demanded, which shall be 
made in the name of the State if the latter own it abso- 
lutely.” This is borne out by the certificate of the adminis- 
trator, made in compliance with article 36 of the regulations, 
which contains the following: 

‘*In order that such vienersh/p of the ground bounded as 
above may be entered in the registry of lands of this prov- 
ince, I execute in duplicate the present certificate in order 
that it may be transmitted to that end to the registrar, 
retaining a draft to the same at Agana, the 10th day of 
February, 1896.—José Sisto.” 
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But, whatever may be the effect of the distinction under 
the modern law, I consider it immaterial in the present case, 
since the papers submitted indicate that the lot ‘Shas been 
in the possession of the treasury for about eighty years prior 
to this (February, 1896) date;” and I deem the old laws 
relating to prescriptive title fully adequate to vest a good 
title in the Spanish Government. 

Siete Partidas, Book III, Tit. X XIX, Law XXI. 
Alcubilla, Vol. 8, pp. 835-40. 
Civil Code, Title XVIII; Art. 1939. 

I am convinced, therefore, that Spain possessed a good 
title at the time of the treaty of peace. 

Article VIII of the treaty provides that Spain cedes in 
Guam all immovable property which, in conformity with 
law, belongs tothe public domain, and as such belongs to the 
Crown of Spain. (24 Opin., 8.) Moreover, Guam itself 
was ceded. 

I am of opinion, therefore, that the United States has 
acquired by cession, a good and valid title to lot 144 in the 
city of Agana, island of Guam. 

As a precautionary measure, however, I would suggest 
that an entry, in conformity with the mortgage law and reg- 
ulations, be made in the proper land records of the island, 
showing that the title is now vested in the ‘‘ United States 
of America.” 

The inclosures with your letter are herewith returned. 

Respectfully, 
C. H. ROBB, 
Acting Attorney- General. 
The SECRETARY OF THE Navy. 


IMPORTATION OF CANNED AND CHOPPED MEATS. 


The provision in the act of April 23, 1904 (33 Stat., 288) authorizing the 
Secretary of the Treasury to refuse delivery to the consignee of any 
goods which the Secretary of Agriculture finds ‘‘are forbidden entry 
or to be sold, or are restricted in sale in the countries in which they 
are made or from which they are exported,” is not retaliatory in its 
nature, and does not empower the Secretary of the Treasury to exclude 
meats brought from countries that refuse entry to, or restrict the sale 
of, similar meats from the United States. 
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DEPARTMENT OF JUSTICE, 
September 2, 1904. 

Sir: The act of Congress of April 23, 1904 (383 Stat., 276, 
288), making appropriations for the Department of Agri- 
culture for the fiscal year ending June 30, 1905, provides: 

“To investigate the adulteration, false labeling, or false 
branding of foods, drugs, beverages, condiments, and ingre- 
dients of such articles, when deemed by the Secretary of 
Agriculture advisable; and the Secretary of Agriculture, 
whenever he has reason to believe that such articles are 
being imported from foreign countries which are dangerous 
to the health of the people of the United States, or which 
shall be falsely labeled or branded either as to their contents 
or as to the place of their manufacture or production, shall 
make a request upon the Secretary of the Treasury for 
samples from original packages of such articles for inspec- 
tion and analysis, and the Secretary of the Treasury is 
hereby authorized to open such original packages and 
deliver specimens to the Secretary of Agriculture for the 
purpose mentioned, giving notice to the owner or consignee 
of such articles who may be present and have the right to 
introduce testimony; and the Secretary of the Treasury shall 
refuse delivery to the consignee of any such goods which the 
Secretary of Agriculture reports to him have been inspected 
and analyzed and found to be dangerous tg health, or falsely 
labeled or branded, either as to their contents or as to the 
place of their manufacture or production or which are for- 
bidden entry or to be sold, or are restricted in sale in the 
countries in which they are made or from which they are 
exported. % % % 9) 

The laws and regulations in force in Germany provide: 

‘*The importation past the customs line of meat in her- 
metically sealed cans, or in other similar vessels, of sausages 
and other mixtures made from chopped meats is prohibited. 
(Sec. 12, Law of the 3d of June, 1900.) 

‘*The importation past the customs line is also prohibited 
of ‘pickled (salt) meat in pieces of less weight than foun 
kilograms, with the exception of hams, bacon, and casings.’ 
(Order of Bundesrath, promulgated Feb. 5, 1903, par. 1, 
sec. 6.)” ; | 
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In your letter of the 21st ultimo, after setting forth the 
above provisions of our own and the German law, you say: 

‘*Tt is evident that meats from abroad minutely divided, 
especially such as are in the form of sausage or mince-meat, 
may be made from uninspected carcasses, even from the 
refuse of such carcasses, when, in the very nature of things, 
it would be exceedingly difficult to detect its true character 
or to give it an efficient sanitary examination after its 
arrival in this country. It is therefore impracticable for 
the Secretary of Agriculture to make a report setting forth 
that such meats ‘have been inspected and analyzed and 
found to be dangerous to health, or falsely labeled or 
branded.’ 

**T shall deem it a favor, therefore, to he advised by you 
as to the effect and application of the remaining portion of 
that clause which directs the Secretary of the Treasury to 
refuse delivery, ete., in cases where inspection and analysis 
by this Department are impossible, but where it can be con- 
clusively shown that the importations are from countries 
that refuse entry to, or restrict the sale of, similar articles 
from other countries. An opinion on this question is neces- 
sary to enable me to determine the proper course to be per- 
sued in this Department when meats In sealed cans or in 
small pieces are brought in from abroad, especially from 
Germany or other countries that exclude meats of similar 
descriptions.” 

A similar question was passed upon In an opinion ren- 
dered vou October 2, 1903 (25 Opin., 62). The case then 
presented arose under the following provision of the act of 
March 3, 1908 (32 Stat., 1147, 1157), making appropriations 
for the Department of Agriculture for the fiscal year ending 
June 30, 1904: 

‘To investigate the adulteration of foods, drugs, and 
liquors when deemed by the Secretary of Agriculture advis- 
able; and the Secretary of Agriculture, whenever he has rea- 
son to believe that articles are being imported from foreign 
countries which by reason of such adulteration, are dan- 
gerous to the health of the people of the United States, or 
uhich are forbidden to be sold or restricted in sale in the 
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countries in which they are made or from which they are ex- 
ported, or which shall be falsely labeled in any respect in 
regard to the place of manufacture of the contents of the 
package, shall make a request upon the Secretary of the 
Treasury for samples from original packages of such articles 
for inspection and analysis; and the Secretary of the Treas- 
ury is hereby authorized to open such original packages and 
deliver specimens to the Secretary of Agriculture for the 
purpose mentioned, giving notice to the owner or consignee 
of such articles, who may be present and have the right to 
introduce testimony; and the Seercetary of the Treasury shall 
refuse delivery to the consignee of any such goods which the 
Secretary of Agriculture reports to him have been inspected 
and analyzed and found to be dangerous to health, or which 
are forbidden to be sold or restricted in sale in the countries 
an which they are made or from which they are erported, or 
which shall be falsely labeled in any respect in revard to 
the place of manufacture or the contents of the package.” 

Then, as now, the German law prohibited the importation 
of meat in hermetically sealed cans, sausages and other 
mixtures of chopped meat; and the question presented was 
whether this prohibition was a restriction upon the sale of 
those articles within the meaning of the clause in the act 
of March 3, 1903, directing the Secretary of the Treasury 
to refuse delivery to the consignee of any such goods 
‘*which are forbidden to be sold or restricted in sale in the 
countries in which they are made or from which they are 
exported.” The opinion referred to held that if was not. 
Referring to the language just quoted, it was said: 

‘The plain import of this language is that the particular 
articles sought to be introduced into this country are for- 
bidden to be sold or restricted in sale in the country from 
which they come, although permitted by that country to be 
freely exported and sold abroad. The purpose of the statute 
is to frustrate any attempt by a foreign country to throw 
upon our markets inferior or deleterious articles not per- 
mitted to be sold at home; but such is not the present case. 
The particular German preparations secking admission here 
are not forbidden to be sold at home. The only fact is that 
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similar preparations can not be imported into that country; 
but I am unable to perceive any justification for the view 
that, if certain articles may not enter a foreign country at 
all, because their peculiar form and condition are there 
deemed to make them dangerous to health unless their con- 
stituent materials have passed the home inspection, such 
prohibition of importation is equivalent to forbidding or 
restricting the sale of the domestic preparations within the 
meaning of our statute. In my opinion, the regulation of 
importation made by the German law does not amount to 
such an interior restriction as the provision in question 
evidently contemplates.” 

In the act of April 23, 1904, the word ‘‘entry” has been 
inserted, the Secretary of the Treasury being directed 
thereby to refuse delivery to the consignee of ‘‘any such 
goods * * * which are forbidden entry or to be sold or are 
restricted in sale in the countries in which they are made 
or from which they are exported.” 

Your suggestion, as I understand it, is that the statute in 
its present form authorizes the exclusion of ‘‘any ‘such 
goods ”—that is, foods, drugs, beverages, and condiments— 
if the countries in which they are made or from which they 
are exported forbids entry to s/ii/ar goods. As that view 
involves the idea that the purpose of Congress was of a 
retaliatory nature, Iam unable to accept it. As stated in 
the former opinion, the only intention properly inferable 
from the language of the statute is to prevent the introduc- 
tion of impure and adulterated goods. The mere insertion 
of the word ‘‘entry” does not indicate a different purpose, 
but at most can only be held to extend the law to the case 
where the particular goods shipped to this country are 
denied entry by the country from which they are exported. 


Respectfully, 
J.C. McREYNOLDS, 


Acting Attorney-General. 
The SECRETARY OF AGRICULTURE. 
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DEPARTMENTAL REGULATION—DELEGATION OF LEGISLA- 
TIVE AUTHORITY. 


The order of the Department of Agriculture of April 26, 1904, prohibiting 
the importation of hay and straw from continental Europe as a means 
of preventing the introduction of foot-and-mouth disease among cattle 
in the United States, is a regulation of commerce with foreign nations 
and an exercise of legislative power, and therefore void. 

The act of February 2, 1903 (32 Stat., 791), merely authorizes the Secre- 
tary of Agriculture to make such regulations and take such measures 
as are administrative in their nature for the enforcement of the pur- 
poses of that law. 


DEPARTMENT OF JUSTICE, 
September 26, 1904. 

sir: Your letter of July 12, 1904, presents the question 
whether the following order promulgated by your Depart- 
ment is authorized by law: 

[B. A. I. Order No. 124.1 
Prohibition of the importation of hay and straw from 
continental Europe. 


‘*U. S. DEPARTMENT OF AGRICULTURE, 
‘OFFICE OF THE SECRETARY, 
** Washington, D. C., April 26, 1904. 

‘¢ Pursuant to the authority conferred by the act of Cou- 
gress of February 2, 1903, and in furtherance of section 8 
of the regulations of March 10, 1903 (B. A. I., Order No. 
106), and in consequence of the existence of foot-and-mouth 
disease among animals in continental Europe— 

“Tt ts hereby ordered, That on account of the danger to 
the live-stock industry of the United States through the 
introduction of foot-and-mouth disease hy means of the con- 
tagion being carried upon straw and hay, the importation 
of straw and hay, the product of any country of continental 
Europe or which has heen transported through any of said 
countries, be prohibited: Prowded, That this order shall 
not be construed to forbid the loading upon any vessel car- 
rying animals from said countries for importation in the 
United States of a sufficient quantity of hay and straw for 
food and bedding for such animals, said hay and straw 
being the product of a country not affected by this order. 

(Signed) ‘* JAMES WILSON, 
** Secretary.” 
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The act of February 2, 1903 (32 Stat., 791), entitled ‘‘An 
act to enable the Secretary of Agriculture to more effectu- 
ally suppress and prevent the spread of contagious and 
infectious diseases of live stock, and for other purposes,” 
provides (sec. 1): 

‘¢*That in order to enable the Secretary of Agriculture 
to effectually suppress and extirpate contagious pleuro- 
pneumonia, foot-and-mouth disease, and other dangerous 
contagious, infectious, and communicable diseases in cattle 
and other live stock, and to prevent the spread of such 
diseases, the powers conferred on the Secretary of the 
Treasury by sections four and five of an act entitled ‘An 
act for the establishment of a Bureau of Animal Industry, 
to prevent the exportation of diseased cattle, and to pro- 
vide means for the suppression and extirpation of pleuro- 
pneumonia and other contagious diseases among domestic 
animals,’ approved May twenty-ninth, eighteen hundred and 
eighty-four (twenty-third United States Statutes, thirty- 
one), are hereby conferred on the Secretary of Agriculture, 
to be exercised exclusively by him. He is hereby authorized 
and directed, from time to time, to establish such rules and 
regulations concerning the exportation and transportation 
of live stock from any place within the United States where 
he may have reason to believe such diseases may exist into 
and through any State or Territory, including the Indian 
Territory, and into and through the District of Columbia 
and to foreign countries, as he may deem necessary, and 
all such rules and regulations shall have the force of law. 
Whenever any inspector or assistant Inspector of the Bureau 
of Animal Industry shall issue a certificate showing that 
such officer had inspected any cattle or other live stock 
which were about to be shipped, driven, or transported 
from such locality to another, as above stated, and hed 
found them free from Texas or splenetic fever infection, 
pleuro-pneumonia, foot-and-mouth disease, or any other 
infectious, contagious, or communicable disease, such ani- 
mals, so inspected and certified, may be shipped, driven, or 
transported from such place into and through any State or 
Territory, including the Indian Territory, and into and 
through the District of Columbia, or they may be exported 
from the United States without further inspection or the 
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exaction of fees of any kind, except such as may at any 
time be ordered or exacted by the Secretary of Agriculture; 
and all such animals shall at all times be under the control 
and supervision of the Bureau of Animal Industry of the 
Agricultural Department for the purposes of such inspection. 

‘Sec. 2. That the Secretary of Agriculture shall have 
authority to make such regulations and take such measures as 
he may deem proper to prevent the introduction or dissema- 
nation of the contagion of any contagious, infectious, or 
communicable disease of animals from a foreign country into 
the United States or from one State or Territory of the United 
States or the District of Columbia to another, and to seize, 
quarantine, and dispose of any hay, straw, forage, or similar 
material, or any meats, hides, or other animal products com- 
ing from an infected country to the United States, or from 
one State or Territory or the District of Columbia in transit 
to another State or Territory or the District of Columbia, 
whenever tn his judgment such action is advisable in order to 
guard against the introduction or spread of such contagion. 

‘‘Src. 3. That any person, company, orcorporation know- 
ingly violating the provisions of this act or the orders or 
regulations made in pursuance thereof shall be guilty of a 
misdemeanor, and on conviction shall be punished by a fine 
of not less than one hundred dollars nor more than one 
thousand dollars, or by imprisonment not more than one 
year, or by both such fine and imprisonment.” 

Sections 4 and 5 of the act of May 29, 1884 (23 Stat., 31), 
referred to in the first section of the above act, are as 
follows: 

‘*Sec. 4. That in order to promote the exportation of live 
stock from the United States the Commissioner of Agricul- 
ture shal] make special investigation as to the existence of 
pleuro-pneumonia, or any contagious, infectious, or com- 
municable disease, along the dividing lines between the 
United States and foreign countries, and along the lines of 
transportation from all parts of the United States to ports 
from which live stock are exported, and make report of the 
results of such investigation to the Secretary of the Treas- 
ury, who shall, from time to time, establish such regula- — 
tions concerning the exportation and transportation of live 
stock as the results of said investigation may require. 
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‘Sec. 5. That to prevent the exportation from any port 
of the United States to any port in a foreign country of live 
stock affected with any contagious, infectious, or communi- 
cable disease, and especially pleuro-pneumonia, the Secre- 
tary of the Treasury be, and he is hereby, authorized to take 
such steps and adopt such measures, not inconsistent with 
the provisions of this act, as he may deem necessary.” 

The act of March 3, 1903 (32 Stat., 1147, 1165), making 
appropriations for the Department of Agriculture for the 
fiscal year ending June 30, 1904, provides: 

‘‘Emergency appropriation: To enable the Secretary of 
Agriculture to stamp out and eradicate the foot-and-mouth 
disease and other contagious diseases of animals * * * 
five hundred thousand dollars.” 

This legislation undoubtedly indicates an earnest purpose 
on the part of Congress to suppress, and if possible, eradi- 
cate the foot-and-mouth and other contagious, infectious, 
and communicable diseases of animals, and for the accom- 
plishment of that purpose to provide the Secretary of Agri- 
culture with ample authority and the most abundant means. 

It is fundamental in Anglo-Saxon jurisprudence, however, 
that legislative power can not be delegated. In Feld v. 
Clark (143 U. S., 649-692, Mr. Justice Harlan, speaking 
for the court, said: 

°*That Congress can not delegate legislative power to the 
President is a principle universally recognized as vital to 
the integrity and maintenance of the system of government 
ordained by the Constitution.” 

It follows, therefore, that the first clause of section 2 of 
the act of February 2, 1903, which authorizes the Secretary 
of Agriculture ‘*to make such regulations and take such 
measures as he may deem proper to prevent the introduc- 
tion or dissemination of the contagion of any contagious, 
— infectious or communicable disease of animals,” etc., must be 
construed to mean simply, that he may make such regula- 
tions and take such ‘measures, in his discretion, for the pur- 
pose mentioned, as are administrative in their nature—that 
is, for the enforcement of existing law. It is not to be 
assumed that Congress intended to exceed its constitutional 
authority and delegate to him legislative power. The well- 
settled rule is that an act of Congress should, if possible, be 
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given an interpretation that will make it consistent with the 
Constitution. (Parsons v. Bedford, 3 Pet., 448; Presser v. 
IWinors, 116 U. S., 269; Hooper v. California, 155 U.S., 
657.) 

It requires no argument to show that a prohibition upon 
importation is a regulation of commerce with foreign nations. 
The power to regulate such commerce is committed by the 
Constitution to Congress. Unquestionably it is legislative 
power, and hence can only be exercised by Congress. It 
follows, therefore, that since a prohibition upon importa- 
tion is not made or directed by the legislation referred to as 
a means for preventing the introduction and dissemination 
of the diseases of animals, the order of your Department 
prohibiting the importation of hay and straw from conti- 
nental Europe is an exercise of legislative power and void. 

In Field v. Clark, above cited, and also in the recent case 
of Buttfield v. Stranahan (192 U. S., 470), the distinction 
between legislative and executive or administrative action 
in regard to foreign commerce was pointed out. 

In Field v. Clark it appeared that the tariff act of October 
1, 1890, authorized and directed the President to suspend the 
free introduction of certain articles of commerce, so often as 
he was satisfied that the government of any country pro- 
ducing them, or any of theni, was imposing duties or other 
exactions upon the agricultural or other products of the 
United States which, in view of the free introduction of 
such articles authorized by the act, he might deem to be 
reciprocally unequal and unreasonable. In reply to the con- 
tention that this was a delegation of legislative power to the 
President, the court said (143 U. S., 693): 

‘* Legislative power was exercised when Congress declared 
that the suspension should take place upon a named con- 
tingency. What the president was required to do was sim- 
ply in execution of the act of Congress. It was not the 
making of law. He was the mere agent of the lawmaking 
power to ascertain and declare the event upon which its 
expressed will was to take effect.” 

In Buttfield v. Stranahan the doctrine of /%eld v. Clark 
was applied. By section 1 of the act of March 2, 1897, 
entitled ‘‘ An act to prevent the importation of aauee and 
unwholesome tea,” Congress declared it unlawful, from and _ 
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after a certain date, for ‘‘any person or persons or corpora- 
tions to import or bring into the United States any mer- 
chandise as tea which is inferior in purity, quality, and fit- 
ness for consumption to the standards provided in section 
3 of this act, and the importation of all such merchandise 
is hereby prohibited.” Section 3 provided that the Secre- 
tary of the Treasury, upon the recommendation of the 
board of tea experts authorized to be appointed by the sec- 
ond section of the act, should ‘‘ fix and establish uniform 
standards of purity, quality and fitness for consumption of 
all kinds of tea imported into the United States.” 

It was contended in that case that the statute committed 
to the Secretary of the Treasury the determination of what 
teas might be imported, and therefore in effect vested that 
official with legislative power. But the court held that con- 
tention to be without merit, observing (192 U. 8., 496): 

‘*We are of opinion that the statute, when properly con- 
strued, * * * but expresses the purpose to exclude the 
lowest grades of tea, whether demonstrably of inferior 
purity, or unfit for consumption, or presumably so because 
of their inferior quality. This, in effect, was the fixing of a 
primary standard, and devolved upon the Secretary of the 
Treasury the mere executive duty to effectuate the legisla- 
tive policy declared inthe statute. * * * 

‘We may say of the legislation in this case, as was said of 
the legislation considered in Field v. Clark, that it does not, 
in any real sense, invest administrative officials with the 
power of legislation. Congress legislated on the subject as 
far as was reasonably practicable, and from the necessities 
of the case was compelled to leave to executive officials the 
duty of bringing about the result pointed out by the statute.” 

It will be observed that in both of the above cases the 
rule by which the commerce in question was to be regulated 
was laid down by Congress. In the first case it was specif- 
ically declared that the free importation of certain articles 
should be suspended upon a certain contingency, to be ascer- 
tained by the President; in the second, that it should be 
unlawful to import any merchandise or tea below the stand- 
ards directed to be fixed by the Secretary of the Treasury. 
In the present case Congress has not made or directed a 
prohibition upon importation as 2 means for preventing the 
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introduction or dissemination of animal contagion. So far 
as importation is concerned, it has simply authorized the 
Secretary of Agriculture ‘‘to seize, quarantine, and dispose 
of” certain articles coming from an infected foreign country. 
To hold, therefore, that under the authority given him ‘‘to 
make such regulations and take such measures as he may 
deem proper” to effectuate the purpose specified, he is 
authorized to lay a prohibition upon the importation of any 
article of commerce—and if upon any, upon all—is to say that 
he has been authorized to make and not simply to enforce 
the law. There can be no doubt that this would be a dele- 
gation of legislative power. Certainly it could not be said 
in such case, as was said by the Supreme Court of the legis- 
lation referred to in the above cases, that Congress had 
legislated upon the subject as far as was reasonably practi- 
cable, since the present statute contains no intimation what- 
ever that a prohibition upon importation was contemplated. 

So in regard to the navigable waters of the United States, 
the power of Congress over which is paramount and, when 
asserted, exclusive, it bas been held that Congress, after 
declaring the substantive law, may devolve upon executive 
officers the duty of determining certain facts involved in its 
administration, such as whether a bridge is a material ob- 
struction to navigation. (Wisconsin ve Duluth, 96 U.S., 
379; filler ve Mayor of New York, 109 U.8., 3885; Lake 
Shore and Michigan Raiheay vy. Ohio, 165 U.S., 865.) In 
an opinion rendered the Secretary of War July 15, 1904, 
this question is fully considered. (25 Opin., 194.) 

It will also be observed that section 3 of the act of Febru- 
ary 2, 1903, makes a violation of its provisions *‘ or the orders 
or regulations made in pursuance thereof” a misdemeanor, 
punishable by fine and imprisonment. This provision makes 
it all the more manifest that Congress could not have in- 
tended, even if it were constitutionally within its power, to 
empower the Secretary of Agriculture to make regulations 
concerning matters not referred to in the act. 

In re Kollock (165 CU. S., 526) is instructive in this con- 
nection as showing the distinction between a regulation 
authorized by law and an unauthorized regulation. The 
oleomargarine act of August 2, 1886, required oleomarga- 
rine to be marked, stamped, and branded as the Commis- 
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sioner of Internal Revenue, with the approval of the 
Secretary of the Treasury, should prescribe, and authorized 
the Commissioner, with the approval of the Secretary, to 
make all needful regulations for carrying the act into effect. 
It was contended in that case that the statute was invalid 
because ‘‘it does not define what act done or omitted shall 
constitute a criminal offense,” and delegates the power ‘‘to 
determine what acts shall be criminal” by leaving the stamps, 
marks, and brands to be defined by the Commissioner. But 
the court, speaking by Chief Justice Fuller, said (p. 533): 

‘* We agree that the courts of the United States, in deter- 
mining what constitutes an offense against the United 
States, must resort to the statutes of the United States, 
enacted in pursuance of the Constitution. But here the law 
required the packages to be marked and branded; prohib- 
ited the sale of packages that were not; and prescribed the 
punishment for sales in violation of its provisions; while 
the regulations simply described the particular marks, 
stamps and brands to be used. The criminal offense is 
fully and completely defined. by the act and the designation 
by the Commissioner of the particular marks and brands to 
be used wasa mere matter of detail. The regulation was in 
execution of, or supplementary to, but not in conflict with, 
the law itself, and was specifically authorized thereby in 
effectuation of the legislation which created the offense. 
We think the act not open to the objection urged, and that 
it is disposed of by previous decisions.” (United States v. 
Bailey, 9 Pet., 238; United States v. Eaton, 144 U. S., 677; 
Caha v. Cnited States, 152 U.S., 211.) 

The distinction between that and the present case is 
apparent. The act of February 2, 1903, neither makes nor 
authorizes a prohibition upon importation as a means to 
prevent the introduction or spread of animal contagion. 
The order of your Department, therefore, prohibiting the 
importation of hay and straw from continental Europe itself 
first makes such importation an offense. The statute being 
silent on the subject, that order certainly can not be said to 
be “Sa mere matter of executive detail” and “ specifically 
authorized thereby in effectuation of the legislation which 
created the offense.” 

In an opinion rendered August 11, 1899 (22 Opin., 566), in 
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which it was held that foreign-built vessels were not entitled to 
be registered under the laws of the United States, Attorney- 
General Griggs said: 

‘*The regulation of commerce and navigation is a subject 
entirely within the control of Congress, and, except in accord- 
ance with such laws as have been passed by Congress upon 
this subject, no authority exists in the Executive Depart- 
ments to make or enforce rules or regulations relative to the 
registry of vessels or kindred matters connected with com- 
merce and navigation. Congress has specifically legislated 
upon the subject of the registry of vexsels. Section 4132 of 
the Revised Statutes describes the vessels that are entitled to 
be registered in conformity to the directions of the subsequent 
sections of the same title. * * * This is a positive and 
specific direction as to what vessels may be and what may 
not be registered.” 

It is to be observed that in the tariff acts, the execution of 
which ts devolved upon the Secretary of the Treasury, Con- 
gress has specifically legislated upon the subject of importa- 
tion. It is hardly to be assumed, therefore, in the absence 
of an express declaration to that effect, that in the act under 
consideration Congress intended to confer upon the head of 
another Department such extensive authority over that 
branch of foreign commerce as the order prohibiting the 
importation of hay and straw from continental Europe would 
imply. ° 

As showing the intention of Congress by the legislation in 
question, it is instructive to observe that section 5 of the act 
of May 29, 1884 (referred to in the first section of the act of 
February 2, 1903), provides that ‘t to prevent the exportation 
from any port of the United States to any port in a foreign 
country of (¢re stock affected with any contagious, infectious, 
or communicable disease, and especially pleuro-pneumonia, 
the Secretary of the Treasury be, and he is hereby, author- 
ized to take such steps and adopt such measures, not incon- 
sistent with the provisions of this act, as he may deem 
necessary.” In this provision Congress specifically expresses 
its intention that live stock affected as described shall not he 
exported. The act of February 2, 1903, while indicating a 
general purpose on the part of Congress that the foot-and- 
mouth and other diseases of animals shall be suppressed or 
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eradicated, contains no intimation that it intended to place 
or to authorize a prohibition upon the importation of any 
article of commerce as a means to that end. 

The fact, to which my attention ts particwarly called, that 
the word ‘‘infected,” which appears before the words ‘‘ for- 
eign country” in the second clause of section 2, does not 
appear before those words in the first clause, is of no im- 
portance, in view of the essential difference between the 
two clauses. The first clause, as already stated, merely 
authorizes the Secretary of Agriculture to make such regu- 
lations and take such measures, of an administrative nature, 
as he may deem proper to enforce existing law; while the 
second annouces a rule of law in regard to the importation 
of certain articies which he is to enforce. 

I am constrained, therefore, to hold that the order of 
your Department of April 28, 1904, prohibiting the impor- 
tation of hay and straw from continental Europe is unau- 
thorized by law. 

Respectfully, 
W. H. MOODY. 

The SECRETARY OF AGRICULTURE. | 


PRESIDENT—TEMPORARY RECESS APPOINTMENTS. 


The President has the right under the Constitution, and impliedly 
under section 181, Revised Statutes, to make a temporary appoint- 
ment, designation, or assignment of one officer to perform the duties 
of another in the case of a vacancy caused by death, disability, or 
otherwise, during the recess of the Senate, and such temporary appoint- 
ment, designation, or assignment is not limited by law to any particular 
period. 

DEPARTMENT OF JUSTICE, 
October 8, 1904. 
Sir: Your request of the 6th instant calls for a determi- 
nation of your authority to make a temporary designation 
in case of the death or disability of the head of a Depart- 
ment. 
The Revised Statutes of the United States provide: 


** Sec. 177. In case of the death, resignation, absence, or 
sickness of the head of any Department, the first or sole 
assistant thereof shall, unless otherwise directed by the 
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President, as provided by section one hundred and seventy- 
nine, perform the duties of such head until a successor is 
appointed, or such absence or sickness shall cease.” 


Section 178 provides similarly in case of the death, ete., 
of a chief of bureau and certain subordinate officers. 


‘Sec. 179. In any of the cases mentioned in the two pre- 
ceding sections, except the death, resignation, absence, or 
sickness of the Attorney-General, the President may, in 
his discretion, authorize and direct the head of any other 
Department or any other officer in either Department, 
whose appointment is vested in the President, by and with 
the advice and consent of the Senate, to perform the duties 
of the vacant office until a successor is appointed, or the 
sickness or absence of the incumbent shall cease. 

**Sec. 180. A vacancy occasioned by death or resignation 
must not be temporarily filled under the three preceding 
sections for a longer period than ten days. 

‘**Sec. 181. No temporary appointment, designation, or 
assignment of one officer to perform the duties of another, 
in the cases covered by sections one hundred and seventy- 
seven and one hundred and seventy-cight, shall be made 
otherwise than as provided by those sections, except to fill 
a vacancy happening during a recess of the Senate.” 


By the act of February 6, 1891 (26 Stat., 733), section 180 
was amended so as to extend the period for which such a 
vacancy might be filled to thirty days. 

The above sections of the Revised Statutes were drawn 
from the act of July 23, 1868 (15 Stat., 168), which repealed 
the previous law on the subject (act Feb. 20, 1863; 12 Stat., 
656). 

In 15 Opin., 458, Attorney-General Devens held that the 
ten days limitation imposed by section 180, Revised Statutes, 
upon the temporary filling of vacancies occasioned by death 
or resignation was to be computed from the date of the 
President’s aetion, and not from the time when the vacancy 
occurred. 

In 16 Opin., 596, Mr. Devens further held that under 
sections 177, 178, 179, and 180, Revised Statutes, the period 
for which a vacancy caused by the resignation of the head 
of a Department could be filled by designation was limited 
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to ten days, and that it would not be in the power of the 
President, after such ten days, to designate another officer, 
or the sume officer, to act for an additional period of ten 
days. ‘*The statutory power being exhausted,” said Mr. 
Devens, ‘‘the President is remitted to his constitutional 
power of appointment.” 

In 17 Opin., 530, Attorney-General Brewster concurred 
in this construction of the President’s power to make ad 
interém appointments under the above sections of the 
Revised Statutes. 

It appears, however, from an examination of the journals 
of Congress, that the Senate was in session when the vacan- 
cies referred to in Mr. Devens’ opinions occurred, and pre- 
sumably in the case presented to Mr. Brewster. The ahsence 
of any reference in those opinions to the excepting clause of 
section 181 would seem to place it entirely beyond douht 
that the sections referred to were not being construed with 
reference to vacancies occurring during a recess of the 
Senate. 

Section 181 provides that ‘‘no temporary appointment, 
designation, or assignment of one officer to perform the 
duties of another, in the cases covered by sections 177 and 
178, shall be made otherwise than as provided by those sec- 
tions, ercept to pil a vacancy happening during a recess of 
the Senate.’ This plainly implies that in order to fill a 
vacancy happening during a recess of the Senate a ‘‘ tempo- 
rary appointment, designation, or assignment of one ofticer 
to perform the duties of another” may be made otherwise 
than as provided in sections 177 and 178; and if such 
appointment, designation, or assignment is made otherwise 
than as provided in those sections, it will be observed that 
the limitation of thirty days made by section 180, as amended 
by the act of February 6, 1591, will not apply, since that 
section only applies to a vacancy temporarily filled under 
the three preceding sections. 

In other words, the excepting clause of section 181 (and 
the same is true of the corresponding provision of the 
original act, sec. 2, act of 1868, svpra) makes it clear that 
Congress only intended by the provisions in question to 
restrict the power of the President temporarily to appoint, 
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designate, or assign one oflicer to perform the duties of 
another in the case of vacancies happening while the Senate 
was in session, the reason for which is manifest, and to 
leave unrestricted not only the President’s constitutional 
right to fill vacancies happening during a recess of the Sen- 
ate by granting commissions which shall expire at the end 
of the next session, but his fundamental right as Chief 
Executive to make such a temporary appointment, designa- 
tion, or assignment of one officer to perform the duties of 
another whenever the administration of the Government 
requires it. There can be no question as to the existence 
of such right. In an opinion rendered September 21, 1843 
(4 Opin., 248), Attorney-General Nelson went much further, 
and held that the executive department of the Government 
had authority to appoint officers and agents to carry into 
effect a law or resolution of Congress, although it could not 
pay them except from an appropriation for that purpose. 
He said: 

‘*The power of appointment results from the obligation 
of the executive department ‘to take care that the laws be 
faithfully executed; an obligation imposed by the Consti- 
tution, and from the authority of which no mere act of 
legislation can operate a dispensation.” 

In a well-considered opinion rendered March 12, L854 (6 
Opin., 358), Attorney-General Cushing sustained a certain 
emergency appointment of a squadron purser by a naval 
commander abroad, although Congress had specifically pro- 
hibited any person from acting as purser who had not been 
appointed by the President and confirmed by the Senate. 
Respecting the particular exigency, and -relative to the 
fundamental authority of the President, Mr. Cushing said 
(p. 365): 

‘*The filling up a vacancy by an appointment of one to 
act ad ¢nter¢m, and for a particular exigency, in a distant 
service, is in its nature an executive, ministerial, and admin- 
istrative power. Independently of the actof 7th February, 
1815, it was within the constitutional power of the Presi- 
dent to make the regulation before quoted. He is limited 
in the exercise of his powers by the Constitution and the 
laws; but it does not follow that he must show a statutable 


362 Retirement of Officers of the Marine Corps. 


provision for everything he does. The Government could 
not be administered upon such a contracted principle.- The 
great outlines of the movements of the Executive may be 
marked out, and limitations imposed upon the exercise of 
his powers, yet there are numberless things which must. be 
done, which can not he anticipated and defined, and are essen- 
tial to useful and healthful action of government.” 

The provision of the Constitution that ‘* the President 
shall have power to fill up all vacancies that may happen 
during the recess of the Senate by granting commissions 
which shall expire at the end of the next session,” ought 
not to be construed to prohibit him from temporarily ap- 
pointing or designating another officer of the Government 
to perform the duties of the vacant office until a successor 
to the deceased or disabled officer could be appointed. It 
could not have been the purpose of that provision to compel 
the President to act immediately upon the occurrence of the 
vacancy. That would frequently be impossible, and if such 
were the rule, and no other officer could act until a successor 
was appointed, the Government would be menaced with a 
serious interruption of its administration. 

I am of opinion, therefore, that you have the constitu- 
tional right, as well as plainly implied authority, under sec- 
tion 181 of the Revised Statutes, to make a temporary 
appointment, designation, or assignment of one officer to 
perform the duties of another in the case of a vacancy caused 
by death, disability, or otherwise, during the recess of the 
Senate, and that such temporary appointment, designation, 
or assignment is not limited by law to any particular period. 

Very respectfully, 
W. H. MOODY. 


The PRESIDENT. 


RETIREMENT OF OFFICERS OF THE MARINI CORPS. 


In the matter of retirement, officers of the Marine Corps with creditable 
records who served during the civil war, are governed entirely by 
the act of April 27, 1904 (33 Stat., 324, 349), which provides that they 
shall be retired “in like manner and under the same conditions as 
provided for officers of the Navy who served during the civil war.” 
To this extent, that act alters and amends seetion 1622, Revised 
Statutes. 
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The retirement provision of the act of April 23, 1904 (33 Stat., 259, 264), 
has no application, by virtue of section 1622, Revised Statutes, to 
officers of the Marine Corps who served with credit during the civil 
war. 


DEPARTMENT OF JUSTICE, 
October 17, 1904. 

Srg: Your letter of July 12, 1904, presents the question 
whether officers of the Marine Corps theretofore retired are 
entitled to the benefit of the following provision in the 
army appropriation act of April 23, 1904 (33 Stat., 259, 
264): 

‘*That any officer of the Army below the grade of briga- 
dier-general who seryed with credit as an officer or enlisted 
man in the regular or volunteer forces during the civil war 
prior to April ninth, eighteen hundred and sixty-five, other- 
wise than as a cadet, and whose name is borne on the ofticial 
register of the Army, and who has heretofore been, or may 
hereafter be, retired on account of wounds or disability 
incident to service, or on account of age or after forty 
years’ service, may, in the discretion of the President, by 
and with the advice and consent of the Senate, be placed on 
the retired list of the Army with the rank and retired pay 
of one grade above that actually held by him at the time of 
retirement: Provided, That this act shall not apply to any 
oticer who received an advance of grade since the date of 
his retirement or who has been restored to the Army and 
placed on the retired list by virtue of the provisions of a 
special act of Congress.” 

Section 1622 of the Revised Statutes (Title 15. The 
Navy—Chapter 9. The Marine Corps) provides: 

‘*The commissioned officers of the Marine Corps shall be 
retired in like cases, in the same manner, and with the same 
relative conditions, in all respects, as are provided for ofh- 
cers of the Army, except as is otherwise provided in the 
next section.” 

The next section relates to the selection and composition 
of the retiring board, and has no bearing upon the present 
question. 

The difficulty in this case is supposed to arise from the 
following provision in the naval appropriation act of April 
27, 1904 (33 Stat., 324, 349), passed four days after the army 
appropriation act above referred to: 
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‘The officers of the Marine Corps with creditable rec 
ords who served during the civil war shall, when retired, 
be retired in like manner and under the same conditions as 
provided for officers of the Navy who served during the 
civil war.” 

The act of March 3, 1899 (80 Stat., 1004, 1007), entitled 
‘‘An act to reorganize and increase the efficiency of the 
personnel of the Navy and Marine Corps of the United 
States,” provides: 

‘Sec. 11. That any officer of the Navy, with a credit- 
able record, who served during the civil war, shall, when 
retired, be retired with the rank and three-fourths the sea 
pay of the next higher grade.” 

It is suggested in the brief accompanying your letter, 
submitted on behalf of a retired officer of the Marine Corps, 
that the provision in the navy act of April 27, 1904, only 
changes the rule of assimilation of officers of the Marine 
Corps with officers of the Army in the matter of retirement, 
established by section 1622, Revised Statutes, so far as 
regards officers of the Marine Corps thereafter retired who 
served with creditable records during the civil war, and 
hence officers of the Marine Corps theretofore retired who 
performed like service are entitled to the benefits of the 
provision in the army act of April 23, 190+. 

This view proceeds upon the assumption that, by virtue 
of section 1622 of the Revised Statutes, the provision in the 
army act became applicable to otlicers of the Marine Corps 
who served with credit during the civil war. I am of 
opinion, however, that such was not the case. That Con- 
gress never intended it to apply to them is shown by its 
Incorporation into the navy act, passed four days later, of 
a provision specifically dealing with the retirement of 
ofcers of the Marine Corps with creditable records who 
served during the civil war. 

It is settled that the Marine Corps, while in many respects 
a separate and distinct organization, is primarily a part of 
the Navy. Inthe matter of retirement, however, as of pay, 
the Marine Corps has been classed with the Army. (Secs. 
1612, 1622, Rev. Stat.) The language of section 1622 1s 
broad and sweeping, and as itis the only provision upon 


_ 


The Secretary of the Navy. 265 


the subject of retirement it must be held to mean just what 
it says—that ‘*the commissioned officers of the Marine 
Corps shall be retired in like cases in the same manner, and 
with the same relative conditions in all respects, as are pro- 
vided for oflicers of the Army.” In other words, officers 
of the Marine Corps, in the matter of retirement, were 
placed by that, section upon exactly the same footing as 
officers of the Army. 

It will be observed, however, that, while section 1622 
refers to the retirement of officers of the Marine Corps, and 
entitles them to the benefit of all laws relating to the retire- 
ment of officers of the Army, the provision in the act of 
April 23, 1904, refers to what may be done, in the discre- 
tion of the President, by and with the advice and consent of 
the Senate, for the benefit of certain officers of the Army 
after their retirement is an accomplished fact, whether 
theretofore or thereafter retired. In other words, that pro- 
vision is not a law in reference to the retirement of officers 
of the Army, but an act authorizing special benefits to cer- 
tain officers of the Army who have been or may be retired, 
and even as to them, the promotion authorized is a disere- 
tionary matter with the President and the Senate. 

As already stated, the provision in the navy act passed 
four days later clearly shows that Congress did not intend 
the provision in the Army act to apply to ofhicers of the 
Marine Corps. This practically contemporaneous legislative 
interpretation of the former act must be held to be conclu- 
sive. In United States v. Freeman (3 How., 556, 564), the 
Supreme Court said: 

“If itcan be gathered from a subsequent statute (a parca 
materca what meaning the legislature attached to the words 
of a former statute, they willamount to a legislative declara- 
tion of its meaning, and will govern the construction of the 
first statute.” (Stockdale v. Ins. Co., 20 Wall. 328, 331; 
Cope v. Cope, 137 UL S., 682, 688.) 

It follows that, in the matter of retirement, officers of the 
Marine Corps with creditable records who served during 
the civil war are governed entirely by the act of April 27, 
1904, which provides that they ‘shall, when retired, be 
retired in like manner and under the same conditions as pro- 
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vided for officers of the Navy who served during the civil 
war.” To this extent that act alters and amends section 
1622 of the Revised Statutes. 
Respectfully, 
W. H. MOODY. 


The SECRETARY OF THE Navy. 


LOTTERY—CIGARETTE COUPONS—PLUG TOBACCO TAGS. 


The scheme of the American Tobacco Company to inclose in each pack- 
age of their cigarettes a coupon or certificate upon which the company 
agrees to pay a premium for the return of each complete set of coupons, 
numbered from 1 to 10, there being but one complete set in each thou- 
sand coupons issued, is a violation of section 2 of the act of July 1, 
1902 (32 Stat., 714), such coupon being a ‘‘certificate, or instrument 
purporting to be or represent a ticket, chance, share or interest in, or 
dependent upon, the event of a lottery.”’ 

The phrase ‘‘event of a lottery,’”? above quoted, was not intended by 
Congress to refer to adrawing alone, but to any scheme or plan 
whereby the value of the certificate is nade to depend upon lot or 
chance. 

The question as to whether or not a scheme to conceal in one of a large 
number of plugs of tobacco a tin tag entitling the finder to a prize is a 
Violation of section 2 of the act of July 1, 1902 (32 Stat., 714), admits 
of considerable doubt and should be judicially determined. 


DEPARTMENT OF JUSTICE, 
October 21, 1904. 

Str: I have the honor to acknowledge the receipt of your 
letter of September 22, 1904, transmitting copy of a letter 
to you from the Commissioner of Internal Revenue, and cer- 
tain papers relative to the cases of the American Tobacco 

Yompany and I. M. Bohannon, raising the question as to 
the legality of their using certain advertising schemes which 
are believed by the Commissioner to embrace lottery fea- 
tures, prohibited by section 2 of the act of July 1, 1902 (32 
Stat., 714). 

The scheme of the American Tobacco Company 1s to 
inclose in each package of their cigarettes a coupon or cer- 
tificate, on one side of which is printed a list of premiums 
which the company agrees to give in exchange for a speci- 
fied number of coupons, and on the reverse side of the cou- 
pon the company promises to give for the return to the 
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company of each complete set of coupons, numbered from 1 
to 10, consecutively, a premium of $2.50. The coupons are 
supposed to be issued in sets, numbered from 1 to 10, inclu- 
sive, but in reality only one set in a thousand will be com- 
plete, as only one number, say No. 3, will be printed on one 
of each thousand coupons. 

Mr. Bohannon’s scheme, as stated by the Commissioner, 
is to conceal within one plug of tobacco, in a box contain- 
ing, say 100 plugs, a tin tag, having printed thereon the 
word ‘* Footprints,” which entitles the finder or purchaser 
of that particular plug of tobacco to a premium or prize of 
50 cents upon sending the tag to the manufacturer for 
redemption. 

The precise question submitted for my consideration 1s 
whether these schemes of advertising full within the inhibi- 
tion of section 2 of the act of July 1, 1902, which reads as 
follows: 

‘*No packages of manufactured tobacco, snuff, cigars, or 
cigarettes, prescribed by law, shall be permitted to have 
packed in, or attached to, or connected with, them, nor 
affixed to, branded, stamped, marked, written, or printed 
upon them, any paper, certificate, or Instrument purporting 
to be or represent a ticket, chance, share or interest in, or 
dependent upon, the event of a lottery, nor any indecent or 
immoral picture, representation, print, or words; and any 
Violation of the provisions of this paragraph shall subject 
the offender to the penalties and punishments provided by 
section thirty-four hundred and fifty-six of the Revised 
Statutes.” 

I have no hesitation in advising you that the scheme pro- 
posed by the American Tobacco Company to pay a premium 
of $2.50 for the return of each complete set of coupons, 
numbered from 1 to 10, consecutively, bears upon its face 
conclusive evidence of being, to use the language of the 
statute, a ‘‘certificate, or instrument purporting to be or 
represent a ticket, chance, share or interest in, or depend- 
ent upon, the event of a lottery.” In my opinion the phrase 
‘event of a lottery” was not intended by Congress to refer 
to a drawing alone, but to any scheme or plan whereby the 
value of the certificate is made to depend upon lot or chance. 
(For definition of ‘‘lottery” see Z/orner v. United States, 
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147 U. S., 449, 464.) It is clearly apparent that the pur- 
chaser of packages of cigarettes containing such certificates 
may never obtain a complete set of these coupons, although 
he may purchase many thousand packages, while on the 
other hand it is barely possible that he may obtain a com- 
plete set of these coupons, entitling him to a prize of $2.50, 
upon the purchase of only 10 packages of cigarettes. This 
feature, in my judgment, contains all the elements of a 


_ lottery, and is precisely the scheme which the statute was . 


designed to prohibit. 

As to whether the luw here under consideration is sus- 
ceptible of such a construction as prohibits the so-called 
scheme of advertising which Mr. Bohannon is conducting in 
connection with the manufacture of his tobacco, 1s a ques- 
tion which admits of considerable doubt. 

There are reasons which may be urged with considerable 
force in favor of the construction that this law was not in- 
tended by Congress to prohibit the scheme of advertising 
adopted by Mr. Bohannon, though evidently in the nature 
of a lottery, while on the other hand there are, in my 
judgement, substantial grounds for the contention that Con- 
gress Intended to prohibit the use of tags, if, in using them 
under the guise of an advertising device, the manufacturer 
should by representations entirely disconnected with the 
tags themselves make such tags the means of identifying the 
person entitled to receive a prize, and thereby indirectly 
accomplish the object which the statute was designed to 
prohibit. 

The proper construction of this law, as applied to Mr. 
Bohannon’s case, being involved in grave doubt, I deem it 
advisable to suggest that the Commissioner of Internal 
Revenue cause to be instituted some proper proceeding by 
which the scope of this law may be determined by the 
courts. <A seizure of a few packages of tobacco containing 
the: tag ** Footprints” can be made, followed by a suit for 
forfeiture to the United States, and thus a case may be 
brought before the courts and the scope of the law judicially 
determined. 

Respectfully, 
W. H. MOODY. 


The SECRETARY OF THE TREASURY. 
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TRANSFER OF LAND FROM ONE EXECUTIVE DEPARTMENT 
TO ANOTHER. 


The Secretary of the Navy has authority to transfer control of certain 
land at San Juan, P. R., reserved by Executive order for naval pur- 
poses, to the Department of Commerce and Labor, for the extension 
of the light-house reservation at that place. 


DEPARTMENT OF JUSTICE, 
November 3, 1904. 

Sir: I am in receipt of your communication of April 16, 

with its several inclosures, in relation toa parcel of land 
fronting on the harbor of San Juan, P. R. 
_ The President, by proclamation of June 26, 1903, reserved 
certain parcels of land at San Juan, P. R., for ‘* naval pur- 
poses,” and by proclamation of June 30, 1903, reserved cer- 
tain other parcels of land at San Juan, P. R., for divers 
purposes, one of them being for a ‘‘lamp shop and buoy 
depot.” 

You ask for my opinion as to the sufficiency of the title 
which the Secretary of the Navy transfers to you by his 
letter of April 7, which is, in part, as follows: 

‘* Referring to your letter of the L5th of November, 1803, 
in which you state that the tract reserved for the United 
States Light-House Establishment at San Juan, P. R., is 
inadequate, and requesting that it be enlarged by the inclu- 
sion therein of an additional tract, indicated upon a blue- 
print accompanying your letter, from lands reserved by 
Executive order for naval purposes, I have the honor to 
state that this Department has taken the necessary action 
in compliance with your request, and that accordingly the 
additional tract of land desired has been surveyed and 
platted, and is hereby transferred to the Department. of 
Commerce and Labor. The tract so transferred is deseribed 
as follows: 

[Here follows a description by metes and bounds. | 

‘fA blueprint showing the tract hereby transferred is in- 
closed, marked ‘Plat of proposed extension of light-house 
reservation from naval reservation * * * at San Juan, 
P. R., March 29, 1904.°” 

Under the treaty of Paris, the United States came into 
the possession of much more in the way of publie buildings 
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and lands in Porto Rico than it required fcr governmental 
purposes, and the act of Congress of July 1, 1902 (32 Stat., 
731), authorized the President ‘‘to make, within one year 
after the approval of this act, such reservation of public 
lands and buildings belonging to the United Sates in the 
island of Porto Rico * * * as he may deem necessary,” 
the balance ‘‘not so reserved being granted to the govern- 
ment of Porto Rico,” ete. 

The title to all of these lands being in the United States, 
the effect of the proclamations was to reserve for public 
purposes certain lands out of the public lands in Porto Rico 
ceded by Spain to the United States; to assign to certain 
Executive Departments of this Government the control of 
the lands reserved as aforesaid; and to relinquish to the 
government of Porto Rico such of said lands as were not so 
reserved. 

Where it is found that the Government work can the better 
be carried on by a transfer of the control of a particular 
parcel, it is thought the Secretary has ample authority to 
make the same. The acts of the Secretaries are the acts of 
the President. They are but the instrumentalities through 
whom he performs the multitudinous duties devolved upon 
him specifically by law, and an order sent out in the regular 
course of business from the appropriate Executive Depart- 
ment, is the legal equivalent of the President’s own order to 
the same effect. (U. S.v. Macdanicl, 7 Pet., 14; Ln re Neagle, 
39 Fed. Rep., 833, 860; Wolsey v. Chapman, 101 U.S., 755, 
768.) 

Respectfully, 

HENRY M. HOYT, 
Solicitor- General. 

Approved. 

W. H. MOODY. 
The SrcreTARY OF COMMERCE AND LABOR. 

NAVY REGULATIONS—BOUNTY. 
The regulations of the Secretary of the Navy issued July 1, 1901, pur- 

suant to the act of March 1, 1889 (25 Stat., 781), which act provides 

a bounty to each person enlisting as an apprentice in the United 


States Navy, are inconsistent with law and void in so far as they 
require a refund of the bounty, or any portion of it, in case an apprentice 
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is discharged within a year after his enlistment for disability not in- 
curred in the line of duty. 

Under section 1547, Revised Statutes, all navy regulations issued since 
July 14, 1862, require the approval of the President. 


DEPARTMENT OF JUSTICE, 
WVovenher 8, 1904. 

Str: I have the honor to acknowledge the receipt of your 
letter of the 27th nltimo, wherein you request my opinion 
as to the validity of certain regulations issued by the Sec- 
retary of the Navy, in connection with the act of Congress 
of March 1, 1889 (25 Stat., 781), which authorizes the Sec- 
retary to furnish a bounty to each person who enlists as an 
apprentice in the United States Navy. 

The act provides as follows: 

‘‘That in order to encourage the enlistment of boys as 
apprentices in the United States Navy, the Secretary of the 
Navy is hereby authorized to furnish as bounty to each of 
said apprentices after his enlistment, and when first received 
on board of a training ship, an outfit of clothing not to ex- | 
ceed in value the sum of forty-five dollars.” 

I should hesitate to render you my opinion upon this sub- 
ject, in view of the well-established rule holding the opin- 
ions of the Comptroller of the Treasury, upon a question 
involving the payment of money by any Executive Depart- 
ment of the Government, to be final and conclusive (act of 
July 31, 1894, 28 Stat., 208; 21 Opin., 178; Id., 181; Id., 
188; 22 Id., 581; 23 Id., 468), were it not for the fact that 
the present case Is unusually important, since it involves 
the validity of regulations issued by the head of an Execu- 
tive Department, and therefore appears to fall within the 
exception to that rule recognized by the Attorney-General 
when he is duly asked for his opinion before the Comp- 
troller has passed upon the question, and the Comptroller 
himself joins in the request. (21 Opin., 224; 21 Id., 402.) 
For this reason I proceed to an examination of the question 
on the merits. 

It is necessary, in order to determine whether the reeula- 
tions in question are valid, first to examine the language of 
the statute above quoted, for the purpose of ascertaining 
whether that language is mandatory or permissive. 

The purpose which Congress had in mind when it enacted 
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this legislation was to encourage boys to enlist as appren- 
tices in the United States Navy, and with this end in view, 
Congress authorized the Secretary to furnish as a bounty to 
each of said apprentices after bis enlistment, and when first 
received on board of a training ship, an outfit of clothing 
not to exceed in value the sum of $45. 

Taking up the particular point of interpretation, the ques- 
tion to be considered is whether the words *‘¢s herehy author- 
dze@” are mandatory or permissive. The general rule is 
that, where Congress confers a power upon an executive 
officer which involves the rights or interests of private indi- 
viduals or the general public, the Janguage used by Con- 
gress is to be considered as imposing a duty rather than a 
discretion. While the ordinary meaning of the language 
above quoted is generally permissive, yet as used in law it 
is often mandatory and equivalent to imposing an impera- 
tive obligation. 

Congress undoubtedly did not intend that the Secretary 
of the Navy should have such discretionary power with 
respect to furnishing the bounty authorized by the act here 
under consideration, as would enable him to furnish it in one 
case and in another case decline to furnish it. 

In a number of cases decided in the Federal courts, the 
word ‘*may,” which 1s practically synonymous with the 
word “authorize,” bas been held to be mandatory and not 
permissive when embodied in a statute. 

In the case of the Saupereisors ve Cnited States (4 Wall, 
435, 445), in which the phrase ‘* may, if deemed advisable,” 
was under consideration, the court said: 

‘*The counsel for the respondent insists, with zeal and 
ability, that the authority thus given involves no duty; that 
it depends for its exercise wholly upon the Judgement of the 
supervisors, and that Judicial action can not control the dis- 
cretion with which the statute has clothed them. We can 
not concur in this view of the. subject.” 

The rule stated by Black on Interpretation of Laws, page 
156, is as follows: 

Thus, it is well settled that ‘may. in any statute, is to 
be construed as equivalent to ‘shall’? or *must’? when the 
public interests or rights are concerned, and when the public 
or third persons have a right de jure to claim that the power 
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granted shall be exercised. ‘The result seems to be,’ says 
a learned writer, ‘that when a public power for the public 
benefit is conferred in enabling terms, a duty is impliedly 
imposed to exercise it whenever the occasion arises. These 
terms are then, in effect, invariably invested with a com- 
pulsory force.’” 

See also 15 Opin., 621; 241d., 504; Sedgwick on Construc- 
tion, etc.. 375, 377. 

In my opinion the languaye used by Congress in the act 
here under consideration is to be construed as Imposing 
upon the Secretary of the Navy an imperative obligation 
and not merely discretionary power. The whole purpose of 
the act is to ‘‘ encourage the enlistment of boys as appren- 
tices in the United States Navy,” and upon the Secretary 
of the Navy is imposed the duty of executing the provisions 
of the statute. 

Taking up now the validity of the regulations issued by 
the Secretary of the Navy on July 1, 1901, in pursuance of 
the act of Congress hereinbefore quoted, those regulations 
provide: . 

‘* An outfit of clothing, not exceeding in value the sum of 

forty-five dollars shall be furnished to apprentices and 
landsmen for training; apprentices to receive the outfit 
after arrival at a training station and Jandsmen for train- 
ing after reporting on board a receiving or training ship or 
at a training station. When not transferred immediately 
to a training station, apprentices may be furnished upon 
enlistment with such portions of the outtit as are necessary 
for health and comfort. Landsmen for training, discharged 
Sor disability not incurred in the line of duty, or by request, 
during the first six months of enlistment, shall refund the 
full value‘of outfit received, and half the value thereof if so 
discharged between six months and one year after enlist- 
ment. Apprentices discharged for such disability, or by 
request, during the first three months of enlistment, shall 
refund the full value of outfit received, and one-half the 
value thereof if so discharged betiveen three months and one 
year after enlistment. Where landsmen for training or 
apprentices are discharged after one year from date of 
enlisting, or for disability incurred in the line of duty, no 
refund of cost of outfit shall be required.” 
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Section 1547 of the Revised Statutes provides: 

**The orders, regulations, and instructions issued by the 
Secretary of the Navy prior to July first, eighteen hundred 
and sixty-two, with such alterations as he may since have 
adopted, with the approval of the President, shall be recog- 
nized as the regulations of the Navy, subject to alterations 
adopted in the same manner.” 

It is a well-settled rule of judicial construction that the 
regulations issued by the Secretary of the Navy, in con- 
formity with the section of the Revised Statutes above 
quoted, are valid and have the force of law, when they are 
not inconsistent with the statute under which they are issued 
by the Secretary. 

The regulations here under consideration provide that any 
apprentice ‘‘discharged for disability not incurred in the 
line of duty * * * during the first three months of en- 
listment, shall refund the full value of outfit received, and 
one-half the value thereof if so discharged between threc 
months and one year after enlistment.” The act of Con- 
gress Which authorizes the Secretary of the Navy to furnish 
i bounty to apprentices does not contain any language from 
which the inference could be drawn that apprentices dis- 
charged within one year after date of enlistment shall refund 
any part of the clothing outfit previously furnished them as 
a bounty. Congress has offered the bounty as an induce- 
ment to boys to enlist as apprentices in the United States 
Navy, and when the offer is accepted by any person, the 
right to such bounty acerues when the applicant is first 
received on board of a training ship. 

In my opinion it would be an erroneous interpretation of 
the statute to hold that, in case an apprentice were dis- 
charged within a year after the date of his enlistment, for 
disability not incurred in the line of duty, he would be 
obliged to refund any portion of the bounty furnished him 
at the time of enlistment. This disability may or may not 
be incurred through any fault or negligence on the part of 
the apprentice, but according to the reeulations here under 
consideration he would be compelled to refund the bounty 
or a portion thereof, if he were discharged for such dis- 
ability. in view of the fact that he would be incapacitated 
for further service. 

In the case of Glavey v. The Cnited States (182 U.S., 595, 
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605) Mr. Justice Harlan, in delivering the opinion of the 
court, said: 

‘*The authority of the Secretary to issue orders, revula- 
tions and instructions, with the approval of the President, 
in reference to matters connected with the naval establish- 
ment, is subject to the condition, necessarily implied, that 
they must be consistent with the statutes which have been 
enacted by Congress in reference to the Navy. He may, 
with the approval of the President, establish regulations In 
execution of, or supplemental to, but not in conflict with, 
the statutes defining his powers or conferring rights upon 
others. The contrary has never been held by this court.” 

Webster detines ** bounty ” asa ‘‘ premium offered or given 
to induce men to enlist into the public service,” and this 
appears to be a proper and intelligible definition, indicating 
very clearly that a bounty is given as an @aducement for 
services to be rendered, and not as compensation for such 
services. 

In the absence of any authority whatever in the act. of 
Congress, in pursuance of which the regulations here under 
consideration were issued by the Secretary of the Navy, I 
am of the opinion that such regulations, so far as they pro- 
vide for a refund of the bounty, or any portion thereof, in 
case an apprentice is discharged for disability not incurred 
in the line of duty, are inconsistent with law and void. 

It has appeared to me proper thus to determine the case 
on the merits. But there is another ground on which the 
conclusion might safely be rested, and which therefore estab- 
lishes the view that the regulations are invalid. | They were 
issued on July 1, 1901, and it does not appear that they have 
ever received the approval of the President, as required by 
section 1547, Revised Statutes, for all regulations Issued 
since July 14, 1862. Such approval in terms prescribed by 
the law is manifestly essential to give validity to regulations 
as having the force of law. 

Furthermore, the present Attorney-General, when Secre- 
tary of the Navy, in an opinion rendered by him to the 
President (June 24, 1904, case of Paymaster Biscoe), beld 
that— 

‘*Publications or orders of the Secretary or of bureau 
chiefs, or of any officer, may be binding upon officers of the 
Navy, but they are not properly described as ‘lawful regu- 


276 = Customs Law— Works of Art—Ficture Frames. 


lations issued by the Secretary of the Navy,’ the violation 
of which is punishable under the ‘Articles for the govern- 
ment of the Navy.’ Such regulations are those described 
in sections 1547 and 1548 of the Revised Statutes, and con- 
sist of the orders, regulations and instructions issued by 
the Secretary prior to July 14, 1862, with such alterations 
as he may have since adopted with the approval of the 
President.” . 

This view was expressed by Secretary Moody relative to 
certain paragraphs of instructions in a Navy publication 
entitled **General Mess Manual,” and published by author- 
ity of the Secretary of the Navy; but the principle stated is 
general in its application and extends to any regulation, 
however formal, not approved as directed by law. This 
opinion of the Secretary immediately followed an order 
which he promulgated under date of June 22, 1904, in the 
following language: 

‘In view of the provisions of section 1547 of the Revised 
Statutes, alterations in the Navy Regulations will not be 
made except after express approval thereof by the 
President.” 

For the foregoing reasons the question presented in your 
communication is answered in the negative. 

Very respectfully, 
HENRY M. HOYT, 
Soltettor- General. 
Approved. 
W. H. MOODY. 
The SECRETARY OF THE TREASURY. 


CUSTOMS LAW—WORKS OF ART—PICTURE FRAMES. 


Picture frames, containing oil paintings which are imported into this 
country for exhibition purposes, are not to be treated as parts of 
‘‘works of art’? and therefore entitled to entry free of duty under 
paragraph 702 of the tariff act of July 24, 1897 (30 Stat., 203). 


DEPARTMENT OF JUSTICE, 
November 15, 1904. 
Sir: [have the honor to reply to your communications 
requesting an expression of my opinion as to the action 
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which you should take in the following case submitted to 
you for determination: 

An oil painting within a frame was imported from Canada 
for the use of the Museum of Fine Arts at Boston. The 
painting was entered and admitted free of duty as a work of 
art to be exhibited under paragraph 702 of the tariff act of 
July 24, 1897, but a duty of 35 per cent was assessed upon 
the frame. Application has been made for relief from pay- 
ment of duty on the frame upon the ground that, for tariff 
purposes, it should be treated as a part of the painting. 

Paragraph 702 of the tariff act of 1897 provides for free 
entry of ‘‘ works of art” for exhibition at a fixed place. 
Paragraph 703 permits free importation of ‘t works of art” 
produced by American artists residing temporarily abroad. 
The term ‘‘ works of art” is the same in both paragraphs 
and, in the absence of controlling authority to the contrary, 
I think should be construed by you to have the same signi- 
fication. 

In Treasury Decision 15717 (1895) it was held that, not- 
withstanding the paintings were entitled to free entry under 
paragraph 575 of the tariff act of 1894, which exempted all 
‘paintings and water colors,” the frames for the same were 
not parts thereof and were subject to duty. The appraisers 
said: 

“It is a matter of general knowledge that paintings and 
statuary were put on the free list to encourage art. But 
the artist’s part is ended when his painting is completed. 
Nor does the picture require a frame to be regarded as 
finished. 

**Frames are made by artisans, not by artists. They are 
not parts of paintings nor are they coverings. * * * 

“It has been the practice of the Treasury Department 
for more than a quarter of a century to assess different 
rates of duty on frames and paintings imported together, 
and we see no reason why they should not still be separable, 
now that paintings are free.” 

In OUnzeted States vy. Hensel (98 Fed. Rep., 418) it was 
insisted that the framed painting should be treated as an 
entirety, and that different rates of duty should not be 
charged upon the picture and the frame which covered the 
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same. The court held against the contention of the importer 
and said: 

‘*In the case of dutiable oil paintings the practice of 
assessing a separate and independent duty upon the frames 
has been followed by the Treasury Department continuously 
since 1866, and, so far as appears, has never been success- 
fully attacked; nor, indeed, has it eyer been presented to 
any court. We therefore conclude that the decision of the 
circuit court should be reversed, and the classification of the 
frames for duty purposes as manufactures of wood should 
be sustained.” 

In /lensel et al. v. United States (99 Fed. Rep., 722) the 
importer maintained that certain picture frames shonld be 
treated as parts of the paintings contained therein and ad- 
mitted free because such paintings were exempt from duty. 
The claim was denied. The court said: 

‘It is clear that these frames are designed for purposes 
other than to cover and protect the paintings, and that they 
are designed to give additional attractiveness to the pic- 
tures. * * * 

**T think the general provisions of the act of 1894 for 
free entry of paintings which are works of art should not 
be so construed as to include ornamental frames, such as 
those here in question.” 

In Treasury Decision 22060 (March, 1900) the Board of 
General Appraisers sustained assessments of duties upon 
the frames containing pictures admitted free as ‘*‘ works of 
art” under paravraph 505, tariff act of 1894, and paragraph 
703, tariff act of 1897, and denied the contention that such 
frames should be treated as parts of the paintings. 

In Treasury Decision 12101 (October, 1891) the Board of 
Gencral Appraisers held that the frame for an oil painting 
purchased for presentation to a religious institution was not 
subject to duty under paragraph 677, tariff act 1883, which 
permitted the free entry of “paintings * * * specially 
Imported, in good faith, for the use of any society or insti- 
tution incorporated or established for religious * * * 
purposes, or encouragement of the fine arts, and not intended 
for sale.” This ruling seems not to have been directly sus- 
tained by the decision of any court and is not strictly in 
harmony with late opinions by the courts. 
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The decisions of the Board of General Appraisers and of 
the courts establish the rule that frames containing the same 
are not to be treated, for tariff purposes, as parts of ‘* works 
of art” either when such works are themselves subject to 
duty, or are admitted free because produced by American 
artists residing abroad. 

In view of the foregoing I do not think that you can prop- 
erly construe the term ‘‘ works of art” to include picture 
frames solely because such works are ullowed free entry for 
exhibition purposes. I therefore advise you to deny the 
application of the Museum of Fine Arts of Boston. If such 
action upon your part is not in harmony with the law, that 
institution has a plain remedy; but a decision by you against 
the Government would he conclusive. 

Respectfully, . 
W. H. MOODY. 

The SECRETARY OF THE TREASURY. 


SECRETARY OF THE TREASURY—POWER TO RECALL 
WARRANT. 


A contract between an attorney and a client for the collection of a claim 
against the United States, in which it is stipulated that the attorney 
shall present, prosecute, and recover the claim as the agent and attor- 
ney of the client, is ‘‘a power of attorney, order, or other authority 
for receiving payment” of the money so recovered within the mean- 
ing of section 3477, Revised Statutes, and unless executed in accord- 
ance with the provisions of that section is absolutely null and void. 

The practice of the Treasury Department of delivering warrants to attor- 
neys who have prosecuted claims before the Department, except under 
the safeguards of section 3477, Revised Statutes, is not warranted by 
law. 

The Secretary of the Treasury may recall his action in delivering a war- 
rant to an attorney not entitled under the law to receive it, and may 
take necessary measures, by issuing a new warrant or otherwise, to pay 
the money involved to the party for whom it was appropriated by 
Congress. 

In so recalling a warrant and issuing a new one, the Government does 
not become liable to the attorney for the amount of his fee for recover- 
ing the claim. 


DEPARTMENT OF JUSTICE, 
November 17, 1904. 
Str: Your letter of July 18 last conveyed to me copy of. 
an instrument purporting to be an agreement between the 
Commonwealth of Massachusetts and John B. Cotton, esq., 
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of Washington, D. C. The instrument is executed by Mr. 
Cotton and by Roger Wolcott, governor, in behalf of the 
Commonwealth of Massachusetts. This instrument, if valid, 
is a contract concerning the prosecution and recovery of a 
claim against the United States for expenses incurred by the 
State for the support of its troops engaged in the defense of 
the United States during the civil war. The contract 
appointed Mr. Cotton the State’s ‘‘agent and attorney to 
present, prosecute and recover the claim” before the proper 
courts and the Treasury Department ‘‘at a compensation of 
10 per cent of the entire sum collected, payable only out of 
any sums that may be collected hereunder.” The claim was 
presented under this contract, ultimately was adjusted, and 
ain appropriation made by Congress for its payment. Sub- 
sequently a warrant for the amount of the appropriation, 
$1,611,740.85, pavable to the governor of Massachusetts, 
was drawn and delivered to Mr. Cotton. 

On May 4, 1904, Mr. Cotton, informed Mr. Parker, attor- 
ney-general of Massachusetts, that the warrant had been 
delivered to him, and on May 6, 1904, Mr. Parker commu- 
nicated to Mr. Cotton the wish of the governor that the 
warrant should be immediately transmitted to him. On 
May 12, 1904, Mr. Cotton declined to transmit the warrant 
unless his fees were paid, claiming a fien upon it for the 
amount of the fees. On May 14, 1904, Mr. Cotton notified 
you that he claimed ‘*a lien for compensation upon the sum 
mentioned in said warrant and also upon the warrant itself, 
in accordance with my contract and the law in relation 
thereto.” = It is understood that the delivery of the warrant 
to Mr. Cotton was unknown to you, but you say that ‘‘it 
has been the custom of the Department for many years to 
make all warrants payable to the claimants and deliver them 
to the regularly authorized attorneys for theclaimants. In . 
this way the Department protects both the claimants and 
the attorneys.” You then ask ‘* whether the practice is 
authorized, and particularly, whether in the instance of the 
Commonwealth of Massachusetts the delivery of the war- 
rant to Mr. John B. Cotton was authorized under the con- 
tract. In other words, was the delivery to Mr. Cotton of 
the warrant, payable to the order of the governor of the 
Commonwealth, a good and legal delivery?” In a supple- 
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mentary letter, under date of August 16, 1904, you state 
that you desire my opinion as to the validity of the contract 
between the Commonwealth and Mr. Cotton. Your letter 
propounds these additional questions: 

‘Tf you hold that the warrant was improperly delivered 
to Mr. Cotton, can a duplicate warrant be issued without 
first recovering the warrant now in the hands of Mr. Cot- 
ton, or securing an order of court canceling it? In other 
words, is there any authority for the issuance of a duplicate 
warrant when the original is neither lost nor destroyed? 

‘Tf, on the contrary, you hold that the delivery of the 
warrant to Mr. Cotton was authorized by the contract, may 
the De, artment in its discretion issue a duplicate without 
first recovering the warrant regularly issued and legally 
delivered? In other words, can the Department voluntarily 
divest an attorney of his common-law lien upon the property 
of his client which comes into his possession by reason of 
his employment? 

‘*Can the Government issue a duplicate w arrant without 
becoming liable to the attorney for the amount of his fee ¢” 

And says, in conclusion, that you desire ‘fan opinion cov- 
ering every legal question necessarily involved.” 

Assuming for the present that the contract, apart from 
any statutory prohibition, would be a valid one between the 
parties, it is clear that by its terms it constitutes Mr. Cot- 
ton the agent and attorney of the Commonwealth of Massa- 
chusetts, conferring upon him an authority which would 
authorize him to receive the claim of the State in money or 
In a Warrant or check for money. Such an authority is 
clearly included within the powers of a duly constituted 
attorney. It is suggested, however, that the attorney’s 
power 1s limited by section 3477 of the Revised Statutes, 
which provides that— 

**All transfers and assignments made of any claim upon 
the United States, or of any part or share thereof, or inter- 
est therein, whether absolute or conditional, and whatever 
may be the consideration therefor, and all powers of at- 
torney, orders, or other authorities for receiving payment 
of any such claim, or of any part or share thereof, shall be 
absolutely null wad void, unless they are freely ‘ade and 
executed in the presence of at least two attesting witnesses, 
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after the allowance of such a claim, the ascertainment of the 
amount due, and the issuing of a warrant for the payment 
thereof. Such transfers, assignments, and powers of at- 
torney, must recite the warrant for payment, and must be 
acknowledyed by the person making them, before an officer 
having authority to take acknowledgments of deeds, and 
shall be certified by the officer; and it must appear by the 
certificate that the officer, at the time of the acknowledg- 
ment, read and fully explained the transfer, assignment, or 
warrant of attorney to the person acknowledging the same.” 

Without deciding that a contract for the collection of a 
claim against the United States—which provides that com- 
pensation of the attorney shall be ‘‘10 per cent of the entire 
sum colleeted, payable only out of any sums that may be 
collected hereunder”—is a transfer or assignment of any 
part or share of the claim, certainly this contract, in which 
it is agreed that Mr. Cotton should present, prosecute and 
recoyer the claim as the agent and attorney of the Com- 
monwealth of Massachusetts, is, as Mr. Cotton contends, 
‘‘a power of attorney, order, or other authority for receiv- 
ing payment.” If this be true, it is pronounced by the 
statute under discussion to be ‘absolutely null and void,” 
unless authenticated in a manner not folkowed in this case. 

It is suggested that an exception to the rule established 
by section 3477 was made by the later act of July 27, 1861, 
under which this claim arises, which directs the Secretary 
of the Treasury to pay to the governor of any State ‘‘or to 
his duly authorized agents” the amount of the claim; but 
in my opinion the act of 1861 ought not to receive such an 
interpretation, Agents duly authorized are such as are 
authorized in conformity with the provisions of existing 
law. There ts no occasion to resort to the theory of a repeal 
pro tanto by implication of section 3477. By a reasonable 
interpretation the two enactments are consistent with each 
other. Courts do not favor the repeal of a statute by impli- 
eation, but give to each act its full effect wherever It Is 
possible to do so without unwarrantable perversion of the 
language. 

Section 3477 has bean interpreted by the Supreme Court 
In several cases. It has been settled that an assignment by 
operation of law of a claim against the United States is not 
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prohibited by it (Aruwin v. United States, 97 U.S., 392; 
Goodman vy. Niblach, 102 U.S., 556; Price v. Forrest, 178 
U. S., 410), and that where the United States makes pay- 
ment under an unrevoked assignment or power of attorney 
void under this statute, the United States can not recover 
back the money thus paid, nor can the claimant recover 
again money paid to the attorney and retained by him 
(McKnight vy. U. S., 98 UL S., 179; Bailey vy. U. S., 109 
U.S., 482; Preedman’s Suving and Trust Cov. Shepherd, 1270 
U.S., 494). And in these cases the court declared that the 
statute was designed solely for the protection of the United 
States. But your request for opinion does not present any 
such questions as were determined by the court in the cases 
cited. The character of the statute is well described by 
Mr. Justice Strong in Spofford vy. Airk (97 U. S., 484), who 
says (p. 4838): 

**It would seem to be impossible to use language more 
comprehensive than this. It embraces alike legal and 
equitable assignments. It includes powers of attorney, 
orders, or other authorities for receiving payment of any 
such claim, or any part or share thereof. It strikes at 
every derivative interest, in whatever form acquired, and 
incapacitates every claimant upon the government from 
creating an interest in the claim in any other than himself.” 

You state in your letter of July 18 that by the delivery 
of the warrant to the attorney he is protected against clients 
who are impecunious or who are exempt by law from civil 
suits, and Mr. Cotton claims to hold the warrant under a 
lien for his fees. The motive for delivering the warrant to 
the attorney and the effect of sucha delivery, if Mr. Cotton's 
claim be well founded, is to create an interest in the claim 
and is in the teeth of the statute as interpreted by Mr. 
Justice Strong. 

I am therefore clearly of the opinion that the practice of 
delivering warrants to attorneys, except under the safe- 
guards established by section 3477, is not warranted by law. 
If it be true that the delivery to the attorney of a warrant 
payable to the claimant confers upon the attorney the right 
to hold the warrant under a lien for his fees, the transaction 
does not protect both the claimant and the attorney. It 
protects the attorney to the extent of a practical assurance 
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of his fee, but it affords no protection whatever to the client 
who is unable to obtain the amount of his claim without first 
paying the fees which may be in good faith disputed. There 
can be no more signal! illustration of the importance to the 
Government of following exactly the provisions of the stat- 
ute than is furnished by the facts of the case submitted by 
you. Among its other purposes, the statute was designed 
to relieve the Government from conflicting claims arising 
out of the employment of an agent orattorney. Asa result 
of a departure from its strict provisions, a situation has been. 
created, where the governor of one of the States demands the 
payment of a warrant for the payment of the sum appropri- 
ated by Congress for the State, while Mr. Cotton, with a 
warrant for the payment in his hands, claims that the Treas- 
ury Department shall not comply with the demand of the 
governor. 

Mr. Cotton claims that his fees, amounting to $161,000, 
have been fairly earned and ought to be paid by the State. 
The State, upon grounds not submitted to me, appears to deny 
the right of Mr. Cotton. Asa result of these conditions, 
many questions arise which are propounded to me by your 
letters, to wit: Whether the contract between the Common- 
wealth of Massachusetts and Mr. Cotton is valid; whether 
a duplicate warrant may be issued to the Commonwealth of 
Massachusetts without an order of the court canceling the 
warrant now in the hands of Mr. Cotton; and whether the 
Treasury Department can issue a duplicate warrant, in its 
discretion, and thus voluntarily divest Mr. Cotton of his 
hen without becoming responsible to him for the amount 
of his fee. These questions not only relate to the adminis- 
tration of the Treasury Department, but affect as well the 
private rights of the contending parties, not submitted to 
me by them, on which } have and can have no full informa- 
tion or jurisdiction to determine authoritatively as regards 
the parties. Under ordinary circumstances these consider- 
tions would cause this Department to hesitate to render an 
ypinion upon the questions submitted by you, other than 
that of the legality of the practice of issuing warrants where 
the conditions prescribed by section 3477 have not been com- 
plied with. But the conditions have become intolerable to 
the parties and embarrassing to the Treasury Department. 

Mr. Cotton has the warrant, payable to the order of the 
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governor, in his hands and declines to deliver it to the payee 
unless his fees are concurrently assured to him. The State 
declines to do this and demands that, without reference to 
the warrant already issued to Mr. Cotton, the amount of the 
appropriation should be paid to the governor. In the 
meantime, the money lies idle in the Treasury Department 
and no prospects of a settlement of the controversy between 
the parties is in sight. For these reasons, although the 
answers given touch upon the rights of private persons over 
which this Department has no jurisdiction, it would seem to 
be proper for me, so far as I can, to answer the other 
questions propounded, as questions of law arising in the 
administration of your Department. 

1. There are no facts submitted to me from which I can 
form or express any opinion as to the validity of the 
contract between the Commonwealth of Massachusetts and 
Mr. Cotton. 

2. The written instrument purporting to be a contract 
between the Commonwealth of Massachusetts and Mr. Cot- 
ton is the only authority appearing under which Mr. Cotton 
may receive payment of the claim or a delivery of a war- 
rant for payment. You may, for the protection of the Gov- 
ernment, hold this authority ‘‘absolutely null and void,” 
recall your action in issuing the warrant delivered to Mr. 
Cotton, and take measures, by new warrants or otherwise, 
to see that the appropriation made by Congress for the Com- 
monwealth of Massachusetts is paid to it. 

3. In taking such action, in my opinion, the Government 
does not become liable to the attorney for the amount of his 
fee. 

I beg to suggest the desirability of notifving Mr. Cotton 
a reasonable time in advance of action. If he shall be 
advised that any proceedings can be initiated by him for the 
purpose of contesting his rights in the premises, ample 
opportunity will be afforded him. On the other hand, if he 
shall prefer to bring an action, for the recovery of his fees, 
against the Commonwealth of Massachusetts, it is a satisfac- 
tion to know that the State is responsible financially and has 
established a tribunal in which those having claims against 
it may recover them. 

I do not wish to be understood as expressing the opinion 
that Mr. Cotton is not entitled to recover his fee against 
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the Commonwealth of Massachusetts to the extent agreed 
upon by any contract which that State has lawfully entered 
into with him. 
Respectfully, 
W. H. MOODY. 


The SECRETARY OF THE TREASURY. 


LOTTERY—GUFSSING CONTESTS. 


The scheme of the World’s Fair Contest Company, under which a large 
number of cash prizes are offered to the persons submitting the nearest 
estimates of the total number of paid admissions to the World’s Fair at 
St. Louis, Mo., from its opening toits close, a charge being made for the 
privilege of submitting each estimate; and the scheme of the National 
Contest Company, which proposes to distribute a large number of cash 
prizes to the persons who can estimate nearest to the popular vote cast 
for the winning candidate for the Presidency of the United States in 
1904, a charge being made for each guess, are in effect lotteries under 
the guise of ‘‘guessing contests,’”? and the Postmaster-General is 
authorized, under sections 3929 and 4041, Revised Statutes, to deny the 
use of the mails in furtherance of those schemes. 

To bring such schemes within the inhibition of the statutes, it is not 
necessary that the distribution of the prizes should be dependent 
wholly upon chance, but it is sufficient if the scheme is not a ‘‘ legiti- 
mate business enterprise’’ and the distribution is dependent largely 
upon chance, 

Opinion of October 31, 1890 (19 Opin., 679); of September 4, 1900 23 
Opin., 207), and of August 19, 1901 (23 Opin., 492), disregarded. 


DEPARTMENT OF JUSTICE, 
November 28, 1904. 

Sir: I have the honor to acknowlege the receipt on the 
1%th instant of your letter, dated November 2, relative to 
so-called ‘‘ guessing contests,” and asking an expression of 
my opinion as to whether you have authority to exclude 
from the mails advertisements and literature relating to the 
World's Fair Contest Company, of St. Louis, Mo., and the 
National Contest Company, which you refer to as typical 
examples of * guessing contests.” 

The scheme of the World’s Fair Contest Company, as 
stated by you, is as follows: 

‘It offers $85,500, divided into 1,180 prizes, to the per- 
sons submitting the nearest estimates of the total number 
of paid admissions to the World's Fair at St. Louis, Mo., 
from its opening to its close. For the privilege of submit- 
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ting an estimate in this enterprise 25 cents is charged, or for 
SL five estimates may be submitted. This scheme has been 
syndicated; that is to say, a very large number of maga- 
zines and other publications are advertising it, and giving to 
their subscribers the privilege of submitting guesses.” 

The National Contest Company, according to the adver- 
tisement accompanying your letter, proposes to distribute 
3,415 cash prizes, aggregating $100,000, to ‘°3,415 men, 
women, or children who can estimate nearest to the popular 
vote cast for the winning candidate for the Presidency of the 
United States for 1904,” the largest prize amounting to 
$25,000, and the smallest to $5. A charge of 25 cents is 
made for the privilege of one guess, or $1 for five guesses. 

I assume for the purposes of this opinion that the mails 
are still being used to bring these contests to a close. 

The question is whether these schemes are within the 
language of sections 3929 and 4041 of the Revised Statutes, 
which in effect authorize you to deny the use of the mails 
toany ‘‘lottery, gift enterprise, or scheme for the distribu- 
tion of money, or of any real or personal property, by lot, 
chance, or drawing of any kind.” 

Similar schemes for the distribution of prizes have been 
considered by my predecessors, and the conclusion reached 
that inasmuch as ‘‘ealculation, foresight, knowledge, in- 
quiry, and information ” enabled the participants to approxi- 
mate the correct result, the use of the mails in promoting 
such enterprises was not a violation of the law in question. 
(19 Opin., 679; 23 Opin., 207, 492.) 

The conclusion reached in these opinions rested upon the 
theory that since the distribution of prizes under the schemes 
considered was not dependent wholly upon chance, such 
schemes were not within the law. Since these opinions 
were written, sections 3929 and 4041 have been construed 
by the Supreme Court of the United States in Pid//e Char- 
ing House v. Coyne (194 UL S., £97): and since the decision 
in the Coyne case the court of appeals of New York in a 
unanimous decision (August 5, 1904) in the case of Jople 
v. Lavin, has ruled that a guessing contest, identical in 
principle to those under consideration, is within the New 
York statute, which, as the court remarked, is very similar 
to the Federal statute. 
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In the Coyne case the court said: 

‘*We do not consider 1t necessary to enter into the details 
of the plan, which is a somewhat complicated one, and the 
success of which obviously depended upon constantly and 
rapidly increasing the number of subscribers or cooperators. 
The only money paid in was a small enrollment fee of $3 
anda monthly payment of $1 for five years. The return to 
the subscribing member, which is called a realization, is not 
only uncertain in its amount, but depends largely upon the 
number of new members each subscriber is able to secure, 
as well as the number of members which his cooperators are 
able to secure. The return to members who have been able 
to secure a large number of other members, and to pay their 
own monthly dues, may be very large in comparison with 
the amount paid in, but the amount of such return depends 
so largely, and indeed almost wholly, upon conditions which 
the member is unable to control, that we think it fulfills all 


the conditions of a distribution of money by chance. 
% * * * % 


**The scheme lacks the elements of a legitimate business 
enterprise, and we think there was no error in holding it to 
be a lottery within the meaning of the statute” (pp. 518, 515). 

It will be observed that the court in this case proceeded 
upon the broad ground that it was not necessary, to bring 
a scheme within the inhibitions of the statute, that the dis- 
tribution of prizes shquld be dependent wholly upon chance, 
but that if the scheme was not a ‘‘legitimate business en- 
terprise” and the distribution was dependent largely upon 
chance, the statute was violated. 

The ruling in the New York case as stated in the syllabus 
is as follows: ‘* Under Penal Code, sections 323, 327, defin- 
ing a lottery as a scheme for the distribution of property 
by chance among persons who have paid a valuable consid- 
eration for the chance, and making advertising a lottery a 
misdemeanor, a scheme for the distribution of money and 
cigars among purchasers of certain brands of cigars, who 
will estimate most closely the number of cigars of all brands 
on which taxes would be collected by the Government dur- 
ing a named month is a lottery, though the distribution 
does not depend exclusively on chance, and the advertising 
of the same is a misdemeanor.” 


The Postinaster- General. 289 


The court said: 

*** Pure chance’ is defined by Black in his Law Dictionary 
to be ‘the entire absence of all means of calculating results,’ 
and if, to constitute a lottery, it is necessary that the distri- 
bution should be purely by chance, without any other ele- 
ment affecting the result, as has been held in a number of 
jurisdictions * * * then it may be conceded that the 
scheme before us is nota lottery. Our statute, however, 
does not provide that the distribution must be by pure 
chance, or by chance exclusively, but by chance. 

% % * & *% 


‘*If we examine the plan of distribution advertised, the 
number and character of the persons who were invited to 
compete for the distribution, as well as the event by which 
the distribution was to be determined, we think it perfectly 
clear that the dominating and controlling factor in the 
award of the prizes is chance. * * * The scheme con- 
templates over 35,000 competitors. From the table given 
in the advertisement it appears that the quantity of cigars 
stamped varies from month to month in the same year as 
greatly as 40,000,000, and between a month of one year and 
the corresponding month of the next vear as greatly as 
90,000,000, and that the number stamped in the month 
immediately previous to that for which an estimate is called 
was 562,000,000. It would seem perfectly clear that if 
several experts should agree in estimating the output within 
5,000,000, or 1 per cent of the number actually stamped, 
it would show a remarkable accuracy in their methods of 
calculation. Yet with 35,000 competitors the probabilities 
are overwhelming that the first prize will be won by a very 
much closer approximation. If the difference between the 
estimate which won the first prize and that which secured 
the second prize should be only 10,000, or even only 100,000, 
would anyone deny that the result occurred through ‘ pure 
chance’ as defined, and that it did not proceed from the pos- 
session of superior information or the exercise of greater 
judgment or skill? * * * We think the distribution in 
this case is controlled by chance within the meaning of the 
statute, and that, therefore, it is illegal. The scheme cer- 
tainly falls far within the requisites of a lottery as defined 
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by the Supreme Court of the United States in the Public 
Clearing House case under a statute very similar to our 
own.” 

In the World’s Fair contest 1,180 prizes, aggregating 
$85,500, are to be distributed to the contestants submitting 
the nearest estimates to the total number of paid admissions 
to the fair. Since 25 cents is charged for each guess, at 
least 342,000 guesses must be submitted before the company 
can recoup itself for the $85,500 distributed in prizes, 
Owing to the wide publicity given the scheme the actual 
number of participants will probably reach a million. 

Conceding that the estimates in such a contest will be to 
some extent affected by intelligent calculation, the conclusion 
is, nevertheless, irresistible that it is largely a matter of 
chance which competitor will submit the nearest correct 
estimate. The estimates can not be predicated upon natural 
and fixed laws, since the total number of admissions may be 
affected by many conditions over which the participants in 
this scheme have no control and can not possibly foresee. 

Should several foreign powers become involved in war, 
their withdrawal from participation in the fair would mate- 
rially affect the attendance. A great conflagration in St. 
Louis similar to that in Baltimore during the progress of 
the fair might destroy the exposition buildings, which, of 
course, would bring the exposition to an abrupt close. The 
number of paid admissions to the Pan-American Exposition 
at Buffalo was the subject of a ‘‘ guessing contest.” The 
assassination of President McKinley -while be was in attend- 
ance at the exposition, which shocked humanity, plunged 
the nation into grief, and brought the exposition to a stand- 
still, is fresh in our minds, The effect of this calamity upon 
the exposition attendance was so great that Congress was 
asked by the management for an appropriation to meet the 
claims against the Exposition Company, and $500,000 was 
appropriated for that purpose. Other illustrations might 
be given of conditions which would seriously affect the 
attendance at St. Louis. 

And even assuming that normal conditions will prevail 
during the entire period of the Fair, it must of necessity be 
largely a matter of speculation bow many will attend. It 
must be very largely a matter of chance whether a contest- 
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ant estimates within 1 or within 50,000 of the number of paid 
admissions, and as stated by the court in the New York case, 
‘if the difference between the estimate which won the first 
prize and that which secured the second prize should be only 
10,000 or even.100,000, would anyone deny that the result 
occurred through ‘ pure chance,’ as delined, and that it did 
not proceed from the possession of superior information or 
the exercise of greater judgment or skill?” : 

The reasoning relative to the World’s Fair contest is 
equally applicable to the plan of the National Contest Com- 
pany. 

Thousands of dollars changed bands as a result of wagers 
concerning the vote which would be cast for the candidates 
of the two yreat political parties. Those best qualified to 
predict the result and to estimate the number of votes 
either candidate would receive, in many Instances did not 
approximate the result in a given State within 100,000. — It 
is probably safe to assert that there were few estimates 
submitted, that were the result of careful forethought and 
based upon knowledge of conditions, that approximated 
the total vote of the winning candidate within 100,000. — It 
is clear, therefore, that it was largely a matter of chance 
whether one estimate would more nearly approximate the 
result than another. Neither of these contests is a ‘legiti- 
mate business enterprise.” In each thousands invest small 
sums in the hope and expectation that luck will enable 
them to win large returns. A comparatively small per- 
centage of the participants will realize their expectations, 
and thousands will get nothing. They are in effect lotteries 
under the guise of ** guessing contests.” 

In view of the construction given the law by the Supreme 
Court of the United States in the Coyne case, and the deci- 
sion of the court of last resort of New York in the Lawn 
case, I am constrained to disregard the rulings of this De- 
partment previously referred to, and to advise that you are 
authorized to deny the use of the mails in furtherance of 
the two schemes mentioned in your letter. 

Respectfully, 
W. H. MOODY. 

The PostMastErR-GENERAL. 


—_ 
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GUAM AND TUTUILA—MILITARY GOVERNORS—COMMIS- 
SIONS. 


The Secretary of the Navy may issue commissions to the naval officers 
serving as military governors of the islands of Guam and Tutuila. 


DEPARTMENT OF JUSTICE, 
December 17, 1904. 

Sir: I have your letter of the 10th instant, stating that 
‘*for administrative reasons the issuance of commissions 
to the military governors of Guam and Tutuila appears 
desirable, if in view of the history and status of these islands 
such action may properly be taken,” and requesting my 
opinion as to whether commissions may issue to the naval 
officers serving as governors of those islands. 

The form of commission you inclose, and which it is pro- 
posed to issue, reads as follows: 

“* * * That reposing special trust and confidence in 
the fidelity and abilities of - I do appoint him governor 
of and do authorize and empower him to execute and 
fulfill the duties of that office according to law and to have 
and to hold the said office, with all the powers and privileges 
thereunto of right appertaining, unto him, the said ; 
during the pleasure of the President of the United States 
for the time being. * * * 
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The political status of these islands is anomalous. Neither 
the Constitution nor the laws of the United States have 
been extended to them, and the only administrative authority 
existing in them is that derived mediately or immediately 
from the President as Commander in Chief of the Armyand 
Navy of the United States. 

On December 23, 1898, the President placed the island of 
Guam under the control of the Department of the Navy, 
with direction that the Secretary ‘‘ will take such steps as 
may be necessary to establish the authority of the United 
States and to give it the necessary protection and govern- 
ment;” and in pursuance of the authority thus conferred, 
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the then Secretary appointed a naval officer as ‘‘ naval gov- 
ernor of the island of Guam, this duty being in addition to 
your (his) duty as commander of a division of the Asiatic 
fleet.” ; 

And on February 19, 1900, the President likewise turned 
over to your Department the control of the Island of 
Tutuila and the other islands of the Samoan Group belong- 
ing to the United States, for the purposes of a naval station. 
A naval officer was detailed hy the Secretary to assume 
command of such station, the order concluding as follows: 

‘*Your position as commandant will invest you with 
authority over the islands in the group within the limits of 
the station.” 

In the one case, therefore, a naval governor was appointed, 
and in the other the commandant was invested with guber- 
natorial functions over the islands in the group embraced 
within the limits of the station. 

I think there can be no question as to the regularity of 
the appointment. (See 9 Opin., 463.) Can the President, 
then, commission as governors those officers whom, he, 
through his Secretary of the Navy, has already appointed 
as such ¢ 

While it was said in Marbury v. Madison (1 Cranch, 137) 
that ‘* the acts of appointing to office, and the commission- 
ing the person appointed, can scarcely be considered as one 
and the same,” it is obvious, in the present case, that the 
power of commissioning is one necessarily incidental to the 
right of appointment. A commission in either of there 
cases is no more than evidence, in another form, of the 
original appointment (Marbury v. Madison, supra), and if, 
as indicated, the officers have in fact been appointed as, and 
are exercising the functions of governors, I can see no legal 
objection to issuing them commissions as such. (See 24 
Opin., 697). 

Your question is, therefore, answered in the affirmative. 

Respectfully, 
W. H. MOODY. 
The SECRETARY OF THE NAVY. 


994 Titles of Retired Naval Staff Bureau Chiefs. 


OFFICERS OF THE NAVY—TITLES OF RETIRED STAFF 
BUREAU CHIEFS. 


The evident meaning of the opinion of March 4, 1904 (25 Opin., 122) is 
that the legal title of the head of a staff bureau is carried on into his 
retireinent when that step occurs or the right to be retired accrues, 
while he is at the head of the staff bureau. 

When the retirement of an officer occurs during service as the head of 
one of the staff bureaus, the retired officer is entitled under the law to 
be borne upon the Navy Register as a retired officer under that title 
permanently. 

A pay director of the Navy who by appointment has become a Paymaster- 
General, and who while holding that office reaches the retiring age, 
has the right to bear the title of Paymaster-General not only after he 
has reached the retiring age but is still performing the duties of that 
office, and not only after he is actually retired and detached from the 
office and before his term of appoiniment as Paymaster-General has 
expired, but also after the latter date, and permanently, upon the 
retired list. 

DEPARTMENT OF .JUSTICE, 
December 20, 1904. 

Sir: In your letter of November 21, to which your refer- 
ence of December 3 relates, you refer to an opinion of 
March 4 last, approved by my predecessor, relative to the 
titles of officers of the Navy. You bring to my attention 
that portion of the opinion which holds that the titles of 
staff bureau chiefs are positively fixed by law and are unaf- 
fected by later legislation, and that under the laws applicable, 
construed in connection with the retirement statutes and 
the usage in the Navy, the titles of staff bureau chiefs carry 
over from the active to the retired list. 

Since this opinion was rendered, the question has arisen 
whether the title of Paymaster-General is to be retained per- 
manently in retirement, or should only be borne during the 
remainder of the term of four years for which that officer 
isappointed. The present instance relates to an officer who, 
during such term as Paymaster-General, reached the retir- 
ing age and was retired. The particular incumbent of the 
office, A. S. Kenny, was appointed Paymaster-General 
December 13, 1899, was retired January 15, 1903, was 
detached from service as Chief of Bureau July 1, 1903, and 
his term of appointment expired December 13, 1903. 

I may say at the outset that the laws to which the opinion 
of March 4 specially referred are section 1471, Revised 
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Statutes, and the Navy Personnel act of 1899, and that the 
evident meaning of that opinion is that the legal title of the 
head of astaff bureau is carried on into his retirement when 
that step oceurs or the right to be retired accrues while he 
is at the head of the staff bureau. 

I proceed now to state the reasons why the opinion in 
question means what I have just stated and manifestly 
should bear that construction. 

The retirement statutes (sees. 1448-1465, 1481, 1482, R.S.) 
and the Navy Personnel act (30 Stat., 1004) indicate in gen- 
eral the principle that creditable retirement carries an 
advance in rank and pay (allowing for the difference between 
the active and inactive status), and that officers bear with 
them into retirement the honors and distinctions obtained 
In service. It seems certain that military usage universally 
recognizes that the highest legal rank which an officer attains 
marks the title accorded to him in practice for all purposes 
of courtesy and etiquette. 

The confusion or ambiguity on this subject relative to staff 
rank and title is referable, I think, to the fact that while 
lineal grade, rank, and title are definitely tixed, the staff 
positions, bearing designations which indicate appropriately 
the nature of those branches of the service, are yet fixed in 
respect to rank or grade by relation to the line, and so in 
these particulars, and consequently in regard to titles, doubt 
and uncertainty have resulted. Nevertheless the post of 
Paymaster-General is an office known immemortally in the 
military service, with as definite, if not as technical, status as 
regards rank, grade, and title as any office of the line. 
** Paymaster-General of the Forces” is a historical phrase 
applying either to land or sea forces, not restricted to a par- 
ticular force in the field or at sea, and not to be narrowed 
to the conception of a mere detail for administration so as 
to strip the name of a certain independent rank and dignity 
as a definite office. 

Section 1457, Revised Statutes, which occurs in a chapter 
of the law relating to retired officers of the Navy in gen- 
eral, although, perhaps, especially contemplating the line, 
provides that officers retired from active service shall be 
placed on the retired list of oflicers of the grades to which 
they belonged, respectively, at the time of them retirement, 
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and continue to be borne on the Navy Register. Grade 
here appears to mean rank in the line or by relation to the 
line—-using rank and grade interchangeably, as those words 
sometimes are used, and not as indicating an officer’s number 
in a particular grade. 

Section 1471 speaks of the headship of a bureau as a 
‘* position,” section 1472 as an office, section 1473 again as a 
position, and the Navy Regulations, incorporating the 
statutes and adding to them administrative details, use both 
terms. And the opinion of Attorney-General Griggs, post, 
speaks of a staff office as a position or place. 

I think, however, that grade may include such staff offices, 
and may mean in an untechnical sense and by a certain 
equity the highest post to the rank and title of which an 
officer has attained upon his retirement, and that section 
1457 fairly includes the office or position of paymaster- 
general. By sections 1481 and 1482 the retirement of staff 
officers is particularly provided for. Under the scheme at 
that time of relative rank (secs. 1474-1480, inclusive)—now 
absolute rank (sec. 7, Navy Personnel act)—and the survival 
then of the office of commodore, long service and faithful 
service in the staff corps gave the right of retirement with 
that relative rank. The Navy Personnel act has now sub- 
stituted (section 7) the rank of rear-admiral in such case 
(22 Opin., 433). 

The main point decided in the opinion of March 4 is that, 
notwithstanding the proviso to section 7 of the Personnel 
act, when the office of chief of bureau is filled by an officer 
below the rank of rear-admiral, said officer shall, while 
holding said office, have the rank of rear-admiral, but that 
nevertheless the head of an existing staff bureau is not 
thereby authorized to bear the ¢/tle of rear-admiral, because 
of the plain distinctions in the law between rank, grade, 
and title, which are different aspects or attributes of office, 
and because another paragraph of section 7 of the Personnel 
act provided that that act should not be construed as chang- 
ing the titles of officers in the staff corps of the Navy. 

Section 1471, Revised Statutes, provides that the chief of 
the Bureau of Provisions and Clothing (now Supplies and 
Accounts), among others, shall have the relative rank of 
commodore while holding said position (which rank is now 
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abolished in the active list, sec. 7 of the Navy Personnel 
act ut. sup.), and shall have the title of Paymaster-General. 

Bureau service is ordinarily temporary and is matter of 
definite term under the law or of special detail. The chief 
of a bureau is appointed for a term of four years (sec. 421, 
Rev. Stat.). Of course it is not to be doubted that the 
advanced rank and pay attached to service as a staff bureau 
chief ceases when the term of service is over and other 
active service resumed. The former relative rank pro 
tempore, the present actual rank, are only ‘t while holding 
said position,” and no doubt a corollary to be drawn from 
this is that the title falls also if and when an officer returns 
from active service in the bureau to active service in his 
corps. But I have no doubt whatever, in view of the 
authorities which I have cited, and the various considerations 
affecting the subject which I have indicated, that when 
retirement occurs during service as the head of one of the 
staff bureaus, the titles for the chiefs of which are provided 
for in section 1471, the retired officer is entitled under the 
law to be borne upon the Navy Register as a retired officer 
under that title permanently. 

As I understand the matter, the situation is precisely the 
same in the line. An officer serving as chief of a bureau, 
who is a rear-admiral in fact, or is in the next lower grade, 
viz, captain, if he were retired during his incumbency of 
the bureau headship, would be retired with the rank, pay, 
and title of rear-admiral. On the other hand, if being a 
captain temporarily entitled to the rank, pay, and title of 
rear-admiral, because he is serving as bureau chief, he 
leaves that service and returns to duty outside the Depart- 
ment either ashore or at sea, he falls back in the matter of 
rank, pay, and title alike to the office of captain. 

I say tztle in speaking of this hypothetical case, since 1 
understand that under Navy usage the temporary title of 
rear-admiral follows the temporary rank and pay in the 
case of a line officer because, unlike the staff officer, he is at 
all times in the military and command branch of the serv- 
ice, to which alone the ancient title of admiral appertains. 

It has been suggested that this view presents a dilemma 
in this, that if a bureau chief when retiring from oftice is 
authorized to bear the title of Paymaster-General, why then 
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are not all chiefs of staff bureaus who have so retired simi- 
larly entitled, even if their service was not creditable? To 
this there are two answers—if, indeed, the objection requires 
serious notice. In the first place, there is a difference 
between retiring from the office and retirement in the sense 
of the law. All staff bureau chiefs who are entitled to 
retirement under the statutes when serving as Paymaster- 
General, Surgeon-General, ete., have the right to bear the 
appropriate title followed by the word ‘‘retired.” But of 
course this is not so when the service as bureau chief is 
followed, not by retirement but by return to other active 
duty. As to the case of staff bureau officers whose service 
has not been creditable, and who have been guilty of mis- 
conduct or malfeasance in office, the law and practice pro- 
vide for that case. Such an officer would be relieved of his 
duties, or, depending upon the seriousness of the offense, 
would be court-martialed. And section 1446, Revised Stat- 
utes, provides that no officer of the Navy shall be placed on 
the retired list because of misconduct, but he shall be brought 
to trial by court-martial for such misconduct. In the pres- 
ent case, of course, no such question arises, because the 
record of service is highly meritorious and honorable. 

I have no hesitation, therefore, in advising you that in 
such case a pay director who has become Paymaster-Gen- 
eral has the right to bear the title of the latter rank not 
only after he has reached the retiring age but is still per- 
forming the duties of Paymaster-General, and not only after 
he is actually retired and detached from the office and before 
his four-years’ term of appointment as Paymaster General 
has expired, but also after the latter date, and permanently, 
upon the retired list. 

Very respectfully, 
HENRY M. HOYT, 
Solicitor- General. 
Approved: 
W.. MOODY. 
The SECRETARY GF THE NAVY. 
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PAY OF RETIRED ARMY OFFICERS. 


Officers of the Army, retired under the act of April 23, 1904 (33 Stat., 
26+), who were duly nominated for promotion by the President for 
this purpose and confirmed by the Senate on December 16, 1904, ‘‘to 
date from April 23, 1904,” are entitled, respectively, to the pay of 
the higher grade to which they have been promoted, from the date 
of the act, viz, April 23, 1904. 

The veneral rule is that Jaws speak from the date of their enactment, 
and where something remains to be done, not inconsistent with a 
relation back when it is done, the general rule may be applied. 


DEPARTMENT OF JUSTICE, 
December 22, 1904. 

Sir: I have received your reference and adoption of the 
Paymaster-General’s question of December 17, viz: Whether 
officers of the Army, retired under the act of April 23, 
1904 (33 Stat., 259, 264), who were duly designated and 
nominated for promotion by the President for this purpose 
and were contirmed by the Senate on December 16, ‘‘to 
date from April 23, 1904,” are entitled to the pay of the 
higher grades to which they have been respectively nomi- 
nated and confirmed from the date of said act, or from the 
date of acceptance of appointment after designation and 
notification, or from the date of confirmation, or from the 
date of ucceptance of the appointment after confirmation. 

This question affects immediately the pay of numerous 
officers, and is therefore important; the Comptroller of the 
Treasury requests or concurs in the reference of the ques- 
tion to me, and it is proper, therefore, that I should respond. 
(22 Opin., 581; 23 Opin., 468; 25 Opin., 270.) 

The law is the current army appropriation act, cited 
above. It provides for the pay of othcers on the retired list, 
and for officers who may be placed thereon during the cur- 
rent vear, and then proceeds: 

** That any officer of the Army below the grade of briva- 
dier-general who served with credit as an officer or as an 
enlisted man in the Regular or Volunteer forees during the 
Civil war prior to April ninth, eighteen hundred and sixty- 
five, otherwise than as a cadet, and whose name is borne on 
the official register of the Army, and who has heretofore 
been, or may hereafter be, retired on account of wounds or 
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disability incident to the service, or on account of age or 
after forty years’ service, may, in the discretion of the 
President, by and with the advice and consent of the Senate, 
be placed on the retired list of the Army with the rank and 
retired pay of one grade above that actually held by him at 
the time of retirement: Prowded, That this act shall not 
apply to any officer who has received an advance of grade 
since the date of his retirement or who has been restored to 
the Army and placed on the retired list by virtue of the 
provisions of a special act of Congress; * * *” 

While the statute contains nothing within itself to indi- 
cate a retroactive effect, and confers no specific authority 
upon the President and Senate to give it such effect, never- 
theless it speaks a present intention of Congress to confer 
rank and emolument for meritorious service upon those then 
entitled to the reward because of such prior Civil war serv- 
ice, and leaves to the discretion of the President the determi- 
nation and designation of those who should be so advanced 
for retirement. ‘The statute does not indicate any postpone- 
ment of the reward beyond its date. The general rule is 
that laws speak from the date of their enactment, and where, 
as here, something remains to be done, not inconsistent, 
however: with a relation back when it is done, I think that 
rule may be applied. 

In a case coming before the Comptroller of the Treasury 
for decision (Digest 2nd Comp. Dec., Vol. 3, 230), in which 
there was no requirement of concurrence by the Senate, and 
therefore only the indication and force of the Executive 
intention to give a retrospective right, it was held that the 
title to the advanced rank and pay related back to the date 
fixed by the President, and the retroactive result was legal. 

‘onsidering the nature of the case as manifestly bespeak- 
ing a liberal intent on the part of Congress, and as including 
only those who were clearly entitled to the benefits of this 
liberality at the date of the enactment of the law, depending 
on the exercise of the President’s discretion, I find nothing 
in the language of the act or in any principle of law applic- 
able to its construction which necessarily forbids the view 
that the discretion reposed in the President, followed by the 
concurrence of the Senate, may not legitimately confer pro- 
motions for this retirement purpose as of the date of the act. 
The nominations were made by the President to date from 
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April 23, 1904, and the Senate confirmed with the rank of 
the office in various cases ‘* from April 23, 1904.” Referring, 
then, to the special group of such officers who have already 
been designated, nominated, and confirmed as stated, who 
have either already accepted their appointments before con- 
firmation, or have accepted the same since that action, or 
presently shall do so, I have the honor to advise you that 
they are entitled, respectively, to the pay of the higher 
grade to which they have been promoted from the date of 
the act, viz, April 23, 1904. 

That the amount appropriated may not exactly cover the 
sum needed for the current year, or annually thereafter, for 
all possible cases in which the Executive discretion might be 
favorably exercised, or even for those cases in which so far it 
has been favorably exercised, is not conclusive against the 
construction of the law now announced. For obvious reasons 
resting in the number of officers concerned and the successive 
dates when the Executive authority might be exerted, it is 
not to be supposed that Congress would undertake to work 
out precisely the amount required to meet the necessities on 
any theory of the law, either the one now adopted which 
fixes the beginning of the right as of the date of the act, or 
one which would postpone enjoyment to this or that of the 
later dates indicated in your question. 


Very respectfully, 
W.H. MOODY. 
The SECRETARY OF War. 


ATTORNEY-GENERAL—OPINIONS—DETAIL OF REGISTRY 
CLERK TO THE WHITE HOUSE. 


The authority conferred upon the Comptroller of the Treasury by sece- 
tion 8 of the act of July 31, 1894 (28 Stat., 208), to decide questions 
involving payments to be made from the Treasury is complete; but 
that act does not establish a rule which is universal and without 
exception. Congress did not, by that enactment, intend to shorten 
the reach of sections 354 and 356, Revised Statutes, or to repeal pro 
tanto those sections. 

Where a question is presented to the Attorney-General in accordance 
with law for decision, and he is of opinion that the nature of the 
question is general and important in other respects than disbursement, 
and therefore conceives that it is proper for him to deliver his opin- 
ion, it 18 final and authoritative under the law, and should be so 
treated by the accounting officers of the Treasury, even though the 
question involves a payment to be made from the Treasury. 
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When the Comptroller of the Treasury waives his right to determine a 
matter involving disbursements within the scope of his authority 
under the law, and requests or suggests a ruling by the Attorney-Gen- 
eral, the Attorney-General’s opinion should be controlling upon the 
accounting officers of the Treasury, and should be followed by them 
unless contrary to some authoritative judicial decision. 

The Postmaster-General had no authority to detail a registry clerk from 
the Washington post-oftice on detached service at the White House; 
and the accounting officers of the Treasury having refused to allow 
credits to the postmaster for salary paid such clerk for the period 
covered by the detail, that officer must be remitted to Congress for an 
appropriation for his relief. 

DEPARTMENT OF JUSTICE, 
Decen ber co 9 I 904. 

Sir: Your letter of December 15 informs me that, at the 
request of the Secretary to the President, your predecessor 
detailed for duty at the White House, in April last, a clerk 
in the registry division of the Washington post-office; that 
this detail continued until October, during which period the 
clerk was paid his regular salary by the postmaster under 
direction of the Postmaster-General, and that in the settle- 
ment of the Postmaster’s account for the last quarterly 
period the accounting officers of the Treasury have refused 
to allow credit for the payments to the clerk for the period 
covered by the detail. 

The Comptroller of the Treasury has advised you that he 
is unable to find any authority in law which legalizes or 
justifies the detail of a clerk from one Executive Depart- 
ment to another; but he has sugeested that the question be 
referred to me for an_ official opinion, and accordingly you 
request my opinion on the subject. 

In the letter of the Comptroller to you he cites section 
166, Revised Statutes, which allows the head of a Depart- 
ment to detail the clerks therein among the various bureaus 
and offices of the Department as he may find necessary and 
proper to do; from which the Comptroller draws the con- 
clusion that this grant of authority negatives the idea that 
any such power exists independent of statutory grant to 
detail to other branches of the public service, and in this 
connection he cites section 8678, Revised Statutes, and sec- 
tion 4 of the act of August 5, 1s8s2 (22 Stat., 219, 255), 
which generally restrict the employment and payment of 


The Postmaster- General. 303 


clerks for services not rendered for the purposes for which 
an appropriation is made and from which payment is 
claimed. I may add that the act of March 15, 1898 (30 
Stat., 277, 317), even forbids (sec. 9) the detail of clerks or 
other employees from any branch of the postal service to 
any of the offices or bureaus of the Post-Oflfice Department 
at Washington. 

The Comptroller, commenting upon his suggestion that 
the inquiry be referred to me, says that my opinion would 
no doubt be persuasive to the accounting officers, and would 
be followed by them unless found to be contrary to the 
decision of a court of competent Jurisdiction. 

The authority of the Comptroller to decide a question 
involving a payment to be made from the Treasury, so as 
to govern the auditing officers and himself in passing upon 
accounts, is complete (act of July 31, L894, sec. 8; 28 Stat., 
162, 208). Accordingly, in various instances my predeces- 
sors have declined to give an opinion upon a question of this 
nature (21 Opin., 178; id., 530; 22 Opin., 581; 23 Opin., 468; 
94 Opin., 553). On the other hand, although a disburse- 
ment may be involved, when the question is of general and 
great importance, and especially when the Comptroller, in 
advance of decision by himself, requests that the matter be 
referred to the Attorney-General, and states that the opin- 
ion of the Attorney-General will be followed by him, then 
it is the view of this Department that the question may 
properly be answered by the Attorney-General (21 Opin., 
181; id., 224; id., 402). Of course the opinion of the Attor- 
ney-General, when rendered in a proper case—as must be 
the presumption always from the fact that it is rendered — 
must be controlling and conclusive, establishing a rule for 
the guidance of other officers of the Government, and must 
not be treated as nugatory and ineffective (20 Opin., 648; 
citing 5 Opin., 97; 6 Opin., 334; 7 Opin., 699; 9 Opin., 37). 

I am unatle, however, to agree to the proposition that 
theact of 1894 establishes a rule which is universal and with- 
out exception under all circumstances. While I do not chal- 
lenge the authority of the Comptroller under that law to 
determine conclusively the question of the legality of a pay- 
ment out of the public Treasury, I am nevertheless of the 
opinion that Congress intended to contine the power of the 
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Comptroller within a relatively narrow range, and did not 
mean thereby to curtail the occasions for the rendering of 
opinions by the Attorney-General or to diminish their scope 
and weight. Ido not believe that Congress by that enact- 
ment intended to shorten the reach of sections 354 and 356, 
Revised Statutes, as construed to give to opinions of the 
Attorney-General controlling authority (5 Opin., 97; 6 
Opin., 334; 7 Opin., 699; 9 Opin., 37; 20 Opin., 648), or to 
repeal pro tanto those laws. — 

If a question is presented to the Attorney-General in 
accordance with law—that 1s, if it is submitted by the Presi- 
dent or the head of a Department—if it is a question of law 
and actually arises in the administration of a Department, 
and the Attorney-General is of opinion that the nature of 
the question is general and important in other directions 
than disbursement, and therefore conceives that it is proper 
for him to deliver his opinion, I think itis final and authori- 
tative under the law, and should be so treated by the 
accounting oflicers, even if the question involves a payment 
to be made. 

There is, of course, in this matter a large element of pro- 
priety and etiquette which has led Attorneys-General (as 
noted) to decline to pass upon many questions, however 
important in their essential and abstract bearings, because 
payments are also involved. But certainly, without touch- 
ing upon the question whether a Comptroller of the Treas- 
ury may delegate his authority—for that matter is not really 
involved here—when the Comptroller waives his right to 
determine a matter involving disbursement within the 
scope of his authority under the law, and requests or sug- 
gests a ruling by the Attorney-General, L entertain no doubt 
whatever that the Attorney-General’s opinion should not 
only be justly persuasive to the accounting officers, but 

-should be controlling and should be followed by them unless 
contrary to some authoritative judicial decision which puts 
the matter at rest. It is always to be assumed that an 
Attorney-General would not overlook or ignore such a 
decision in announcing his own conelusion. 

Taking up, now, on the merits the important question 
presented in your letter, Iam of opinion that the Comp- 
troller is right in the views which he suggests rather than 
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lays down, and that there is no authority in the law for the 
detail of the clerk in question to the White House service. 
However natural and legitimate such calls by the Executive 
and ready response to them may be, and however true it is 
that thereby important public business is performed and 
expedited, quite apart from just considerations of the per- 
sonal convenience of the President, nevertheless, in view of 
the statutes cited and without express authority in law, 
which is not to be found, such detail is unauthorized and the 
items in question in the postmaster’s account must therefore 
be disallowed. 

But the nature of the inquiry demands exhaustive treat- 
ment. I proceed, therefore, to a fuller consideration of the 
law. 

Section 166 Revised Statutes, as amended by section 3 of 
the act of May 28, 1896 (29 Stat., 140, 179), provides: 

‘*Kach head of a Departinent may, from time to time, 
alter the distribution among the various bureaus and offices 
of his Department, of the clerks and other employees allowed 
by law, except such clerks or employees as may be re- 
quired by law to be exclusively engaged upon some specific 
work, as he may find it necessary and proper to do, but 
all details hereunder shall be made by written order of the 
head of the Department, and in no case be for a period of 
time exceeding one hundred and twenty days: Promded, 
That details so made may, on expiration, be renewed from 
time to time by written order of the head of the Department, 
in each particular case, for periods of not exceeding one 
hundred and twenty days. All details heretofore made are 
hereby revoked, but may be renewed as provided herein.” 

This specific authority to distribute and detail clerks and 
other employees is restricted, as will be observed, to the 
Department in which thev are regularly employed. Tam 
unable to discover any other express authority for such 
service details. 

On the other hand, section 3678, Revised Statutes, lays 
down a fundamental rule in the public service, namely, ‘* All 
sums appropriated for the various branches of expenditures 
in the public service shall be applied solely to the objects 
for which they are respectively made, and for no others.” 
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Section 3682 provides: 

‘“No moneys appropriated for contingent, incidental, or 
miscellaneous purposes shall be expended or paid for official 
or clerical compensation. ” 

Section 4 of the act of August 5, 1882 (22 Stat., 219, 255), 
forbids the employment of any clerk, among other officers 
and employees, in any of the Executive Departments or 
offices thereof at the seat of government except at such 
rates and in such numbers as may be specifically appropriated 
for by Congress, ‘‘and no * * * clerk * * * or 
other employee shall hereafter be employed at the seat of 
government in any Executive Department or subordinate 
bureau or office thereof, or be paid from any appropriation 
made for contingent expenses, or for any specific or general 
purpose, unless such employment is authorized and pay- 
ment therefor specifically provided in the law granting the 
appropriation, and then only for services actually rendered 
in connection with and for the purposes of the appropriation 
from which payment is made * * *” 

This statute repeals section 172 of the Revised Statutes, 
which contained an exception from the prohibition against 
payment of clerical and other services out of contingent 
funds, in case the employment was authorized by law, or is 
necessary to carrying into effect.some object for which 
specific appropriation was made. 

The act of 1882 saved section 166, now amended (ué supra); 
but it seems clear that Congress by those various laws has 
strictly limited the power and discretion of a head of Depart- 
ment in this matter of employment and detail, to cases fall- 
ing within amended section 166. It necessarily follows that 
the Postmaster-General was without authority to detail the 
revistry clerk from the Washington post-office tothe White 
House. 

But the detail was on the request or direction of the Presi- 
dent, based, of course, upon the natural assumption that the 
particular exigency or demand of the public service found 
a corresponding authority in law. 

In general, it may be stated that, while outside of the 
express constitutional grants of power to the Chief Execu- 
tive there are large and necessary inherent powers in the 
President essential to his function as the executive head of a 
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civilized government, and always contemplated, some of 
them accurately defined in the natural evolution of usage 
and legal decision, as under the war power and in all for- 
eign relations, and others which are not susceptible of precise 
anticipation and delimitation, nevertheless, it is the custom- 
ary rule that the President’s authority in appointment to 
offices not falling within the enumeration of the Constita- 
tion and ‘‘ which shall be established by law,” and all employ- 
ment and detail by him in various branches of the service, 
rest upon enactments of Congress. Thus, to illustrate from 
recent laws, the President is authorized to appoint judges of 
the courts of the United States when new judgeships are 
created, although, notwithstanding the language of such acts, 
those particular offices, with many others, plainly fall within 
the reasonable limits of his power under the Constitution, the 
power of Congress to vest appointment in other authorities 
than the President being confined to inferior offices. 

The President also, by recent statutes not necessary to cite 
in detail, might appoint officers of the Regular to the Vol- 
unteer Army; may appoint cadets to the Military and Naval 
academies; may appoint various officers of the Army and 
Navy; may appoint or designate various officers of the 
Army and Navy on the retired list; may promote notwith- 
standing physical disqualification incurred in the line of 
duty; may restore to the active list; may transfer on the 
retired list, and may detail a retired officer on detached 
service, as for instance to be adjutant-general of the Dis- 
trict Militia. In all such cases the authority of the Presi- 
dent is traceable to direct and positive grants of power by 
statute. 

Further, in annual appropriation acts (e. g., act of March 
18, 1904, 33 Stat., 85, 97), under the heading ‘‘ Executive,” 
an appropriation is made for the compensation of various 
officers, clerks, and employees in the office of the President 
of the United States, and for contingent expenses of the 
executive office, in which is an exact specification of items 
which may be expended in the discretion of the President. 

In consideration, therefore, of this review of the law and 
of the various prohibitions on details for service and on the 
use of contingent funds for the payment of compensation 
to clerks and employees, I am constrained to conclude that 
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there is no authority in existing law for the employment of 
the clerk in question on detached service at the White 
House, and therefore the subject must be remitted to Con- 
gress for due appropriation for the relief of the postmaster. 
Very respectfully, 
W.H. MOODY. 
The PostTMAsTER- GENERAL. 


DELAWARE INDIAN CLAIMS~—ATTORNEYS’ FEES. 


The attorneys for the Delaware tribe of Indians mentioned in the reso- 
lution passed by the Delaware Indians in council on October 13, 1904, 

- are entitled to be paid, as therein directed, out of the $150,000 appro- 
priated by the act of Congress of April 21, 1904 (33 Stat., 222), for all 
services rendered by them in behalf of said Indians. 

The ‘‘writing’’ executed by the ‘‘business committee’’ of the tribe on 
October 13, 1904, declaring the $150,000 to be in full settlement of all 
claims and demands of the Delaware Indians against the United 
States, and authorizing the dismissal ef all pending actions, conforms 
to the requirement of the act of Congress of April 21, 1904, and should 
receive the approval of the President; and the Secretary of the Treasury 
may disburse the fund in accordance with the terms of the resolution 
of the Indian council. 

The proceedings of the Delaware Indian council held on October 13, 
1904, were regular, and the motions were carried by a sufficient num- 
‘ber of voters, though less than a majority of those present. 

A legislature is presumed to know decisions of the courts construing its 
language, so that if the tribunals have given a certain construction 
and the legislature in a new law uses the same or practically the same 
language, without negativing the construction adopted by the courts, 
it will be presumed that the legislature means what the courts have 
said. 

DEPARTMENT OF JUSTICE, 
December 31, 1904. 
Sir: I have received your letter of the 1st instant, sub- 
mitting the record of proceedings of the council held by 
the Delaware Indians at Dewey, Ind. T., on October 12 and 

13 last, in order to pass upon the matter of accepting or 

rejecting the sum of $150,000 appropriated by the act of 

Congress of April 21, 1904 (33 Stat., 222). You ask my 

opinion upon various questions of law involyed in the exe- 

cution of said act, which are reducible to these two: First, 
whether the attorneys mentioned in the resolution of the 
council are entitled to be paid, as therein directed, out of the 
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$150,000 appropriated by the act aforesaid; and, second, 
whether the requirements of that act have been fully met, 
so that the President may properly give his approval to the 
‘‘writing” executed by the tribal authorities, and the Secre- 
tary of the Treasury proceed to disburse the fund in accord- 
ance with the terms of the resolution. 

The attorneys allowed various sums by the resolution did 
not have contracts approved by you in accordance witb sec- 
tions 2103, 2104, 2105, and 2106 of the Revised Statutes, 
and the question arises whether these sections of the Re- 
vised Statutes apply to this matter, in view of the language 
of the appropriation act authorizing the Secretary of the 
Treasury to pay to the Delaware Indians, ‘‘as said tribe 
shall in council direct,” the $150,0V0, in full settlement of 
all claims, ete. 

I find that the Comptroller of the Treasury and one of 
the courts have passed upon the same question and held that 
the intent of Congress in making such an appropriation is 
to pay without regard to the requirements of sections 2103, 
etc. (9th Comptroller’s Decisions, 264; United Stutes v. 
Crawford, 47 Fed. Rep., 561.) 

The language of appropriation in these. cases was not 
identical but similar. In the case passed on by the Comp- 
troller the language was: 

‘*That this appropriation shall be paid only after said 
Indians shall, by proper council proceedings, have accepted 
the provisions hereof, and declared the manner in which they 
wish the money disbursed.” 

It is'a general rule of interpretation that the legislature 
is presumed to know decisions of the courts construing its 
language, so that if the tribunals have given a certain con- 
struction and the legislature in a new law uses the same or 
practically the same language, without negativing the con- 
struction adopted by the courts, it will be presumed that 
the legislature means what the courts have said. 

Iam of the opinion, therefore, that the first question is 
to be answered in the aflirmative. 

The latter part of the appropriation section is as follows: 

‘*That said sum shall be paid only after the tribal authori- 
ties, thereunto duly and specifically authorized by the tribe, 
shall have signed a writing stating that such payment Is in 
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full of all claims and demands of every name and nature of 
said Delaware Indians against the United States, which 
writing shall be subject to the approval of the President 
of the United States and shall have provided for the dis- 
continuance of all actions pending in all courts wherein 
said Delaware Indians are plaintiff and the United States 
defendants.” 

On October 13, 1904, the Delaware Indians in council 
adopted the following resolution: 

** Be wt resolved, by the Delaware tribe of Indians residing 
in the Cherokee Nation in general council assembled, this 13th 
day of October, A. D. 1904, That we, the Delaware tribe 
of Indians, in pursuance of an act of Congress approved 
the 21st day of April, A. D. 1904, 

‘Do hereby accept and receive from the United States 
the sum of one hundred and fifty thousand ($150,000.00) 
dollars in full settlement and discharge of all claims, debts 
and demands which the said Delaware tribe of Indians have 
against the United States; and 

‘“Do hereby duly and specifically authorize George Bul- 
lette, John Sarcoxie, John Young, and John Secondyne, as 
the business committee of the tribe, to sign a writing stating 
that the payment of said sum by the United States is in full 
of all claims and demands of every name and nature of said 
Delaware Indians against the United States, and authorizing 
and requesting the Attorney-General of the United States 
and our attorneys in fact, Messrs. Richard C. Adams, John 
Bullette, and Walter S. Logan, or either of them, by proper 
motion or stipulation to cause to be dismissed all actions or 
suits pending in any courts wherein said Delaware Indians 
are plaintiff, and the United States are defendants, we the 
said Delaware Indians hereby expressly consenting to such 
dismissal of said suits or actions; and we 

‘*Do hereby authorize and empower the United States 
Indian agent, for the Union Agency, to make a roll of the 
Delaware Indians residing in the Cherokee Nation, with aid 
and assistance of the various Departments of the Govern- 
ment, and to pay to the Delaware Indians per capita the 
full amount of the money appropriated by the act of Con- 
gress aforesaid, provided that the Delaware business com- 
mittee of the Delaware council shall have a right to inspect 
said roll before payment is made, and 
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** Provided further, That the proper officer of the United 
States Government, before such per capita payment is 
made, is hereby authorized to deduct from the aforesaid 
sum of one hundred and fifty thousand (150,000) dollars, 
and disburse to the persons hereinafter named, the follow- 
ing sums, which are hereby appropriated for the payment 
of attorneys’ fees: 


‘Walter S. Logan, of New York __..-.------ $15, 000. 00 
‘*Marion Butler and J. M. Vale, Washington, 

TDC lacs cad rss aoe tae cules ee 10, 000. 00 
“J. K. Jones, Hope, Ark .---._-.-----.---.. 1, 500. 0U 
‘*S. J. Crawford, Baxter Springs, Kans. ..-- 1, 000. 00 
‘John Bullette, Claremore, Ind. T..-....--.-- 8, 500. 00 
‘**Ralston & Siddons, Washington, D.C ..---. 1, 200. 00 

“Total .......---.-----.----------- 87,200. 00 


** Provided further, That the proper oflicer of the United 
States Government shall, before making payment of said 
sums, require the attorneys to sign a writing stating that 
the payment of said sums by the said officer is in full of 
all claims and demands of every name and nature of said 
attorneys against the Delaware tribe of Indians, of their 
attorneys in fact, and representatives. 

**And the said attorneys shall sign a receipt stating that 
they accept and receive from the Treasury of the United 
States the sum set opposite their names in full settlement 
and discharge of all claims, debts, and demands of any 
nature that they have against the Delaware tribe of Indians 
or their representatives and attorneys in fact.” 

In pursuance of this resolution, the ‘* business committee ” 
of the tribe executed, on October 13, 1004, the following 
“writing:” 

‘*We, the business committee of the Delaware tribe of 
Indians residing in the Cherokee Nation, by due and spe- 
cific authorization of said tribe in general council assembled 
do hereby state that the payment of the one hundred and 
fifty thousand (150,000) dollars by the Secretary of the 
Treasury to said Delaware tribe of Indians in pursuance of 
an act of Congress approved April 21, 1904, is in full of all 
claims and demands of every name and nature of said Dela- 
ware Indians against the United States, and do hereby 
authorize and request the Attorney-General of the United 
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States and the attorneys in fact of said tribe, Messrs. 
Richard C. Adams, John Bullette, and Walter S. Logan, or 
elther of them, by proper motion or stipulation to cause to 
be dismissed all actions or suits pending in any court 
wherein said Delaware Indians are plaintiffs and the United 
States are defendants. 
‘* Signed this thirteenth day of October, 1904. 

** GEORGE BULLETTE, 

‘* JOHN YOUNG, 

‘* JoHN SARCOXIE, 

‘* JoHN H. SECONDYNE, 

* Business Committee of the Delaware Indians.” 


In my opinion this ‘‘ writing” conforms to the require- 
ments of the law and should receive the approval of the 
President, and the Secretary of the Treasury may proceed 
to disburse the fund in accordance with the terms of the 
resolution. 

The proceedings of the council were regular, and the 
motions were carried by a sufficient number of voters, 
though less than a majority of those present. (See Stute v. 
Vanoedal, 131 Ind., 388; Attorney-General v. Shepard, 62 
N. H., 383; Mount v. Parker, 32 N. J. Law, 341.) 

Respectfully, 
W. H. MOODY. 


The SECRETARY OF THE INTERIOR. 


DECEASED RETIRED ARMY OFFICERS—NOMINATION FOR 
ADVANCEMENT—APPROVAL OF SENATE. 


The President may send to the Senate for approval of his action the 
names of officers on the retired list of the Army nominated by him for 
advancement under the act of April 28, 1904 (33 Stat., 264), after the 
adjournment of the last session of Congress, but who died before the 
convening of the present session; and, upon approval by the Senate, 
the personal representatives of the deceased officers will be entitled 
to receive the advanced pay due such ofticers without further action 
by Congress. 

Where, however, a person is appointed to office either during a session 
or in a recess of the Senate, and dies before contirmation, his personal 
representatives must be remitted to Congress for the payment of salary 
earned by such officer. 
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The opinion of July 11, 1904 (ante, p. 185), holding that an advancement 
under the act of April 23, 1904, of an officer on the retired list of the 
Army does not create or constitute an office and is not accomplished 
by an exercise of the appointing power, confirmed. 


DEPARTMENT OF JUSTICE, 
January 4, 1908. 

Sir: Your letter of December 24, 1904, relating to the 
nomination of surviving officers on the retired list of the 
Army who were considered to be entitled toadvancement in 
grade under the provisions of the act of April 23, 1904 (33 
Stat., 259, 264), states that in accordance with my opinion of 
July 11, last (ante, p. 185), holding that such advancement 
on the retired list does not create or constitute an office and 
is not accomplished by an exercise of the appointing power, 
these officers were nominated not for appointment or pro- 
motion, but ‘‘to be placed on the retired list,” ete., and the 
nominations as thus made were confirmed by the Senate. 
Accordingly, you state, commissions will not be issued to 
officers thus advanced, but a general order publicly announces 
the fact of advancement. 

It seems, however, that after the adjournment of the last 
session of Congress, and before my opinion of July 11 was 
rendered, recess commissions were Issued to all the officers 
referred to, and to six other retired officers, who accepted 
the appointment, assumed to be appropriate and to be con- 
veyed by the commissions, but who died before the present 
session of Congress assembled. These recess commissions 
were issued upon the theory that the advancement authorized 
by the act of April 23 was an advancement to new offices on 
the retired list and that an exercise of the appointing power 
was necessary for Its accomplishment. 

The query which now arises is, What action, if any, shall 
be taken in the cases of the six retired officers in question; 
shall nominations be sent to the Senate, as in the cases of the 
surviving retired officers, or shall the legal representatives 
of the deceased oflicers be remitted to Congress for relief? 

The view which I entertained in my opinion cited was 
that in the scheme of the act of April 23, providing a pecul- 
lar method for accomplishing a familiar thing in legislation, 
viz, conferring advanced rank and pay for meritorious serv- 
ice upon retirement, or after retirement, the function of the 
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President was merely to determine what Congress would 
ordinarily determine in a single case, but ec"!d not conven- 
iently determine in so large a class and ::..:..er of cases 
prima facre within the liberal intention cf che statute—that 
is, what particular retired officers with a record of creditable 
Civil-war service were in fact entitled to the honor and 
reward. This function appeared to me to be the selection or 
designation out of a class already holding offices, for a cer- 
tain additional dignity and emolument, rather than appoznt- 
went. z 

The nature of the subject being an additional right and 
honor in retirement, the reasonabie conception that, unless 
some positive law forbids (as does not seem to be the case 
here), the advanced rank for pay purposes may be accom- 
panied, as a sort of brevet in retirement, by the higher title 
for all the usual conventional purposes of courtesy, without 
requiring the conception of a new and different office, fortify 
that conclusion. Undoubtedly, as a rule, rank, pay, and 
title comprise all the familiar incidents and attributes of 
office, and it might be urged that the requirement of con- 
currence by the Senate completes so close an assimilation to 
a distinct office as to carry the case into that category, that 
is, appointment to office rather than designation for reward 
and honor. But confirmation by the Senate in this situa- 
tion is, after all, simply part of the method of selection 
adopted by Congress, and operates as an approval of the 
exercise of the President’s discretion. The question is not 
free from doubt. It might also be said, that the opinion of 
the Supreme Court on which my opinion of July 11 was 
founded (Wood v. Gnited States, 107 U. S., 414), approving 
the views of the Court of Claims (Wood v. Onited States, 
15 Ct. Cls., 151, 160), related to an officer advanced in rank 
upon retirement, which was held not to confer upon him the 
higher office, and not to officers similarly advanced after 
retirement. But I am not disposed to consider this distinc- 
tion vital, and presumably some at least of the officers who 
may benefit by the act of April 23, 1904, are not yet retired 
and will be retired thereunder. Nor is the fact controlling 
that by virtue of this statute (see prvveso, 33 Stat., 264) 
retired officers (in general) may be assigned with their con- 
sent to active or detached service In various capacities. 
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In any case ‘‘ officers on the retired list of the Army 
compose part of the Army of the United States” ( Wood v. 
United States, 15 Ct. Cls., 160; sec. 1094, Rev. Stat.), and 
under previous laws as well as the law of 1904 they may be 
employed, detailed, or assigned to various duties—to active 
duty in time of war other than in the command of troops (act 
of March 2, 1899, 30 Stat., 977, 979), and for other military 
duty (secs. 1259, 1260, Rev. Stat.; act of November 3, 1893, 
-28 Stat., 7; act of August 6, 1894, 28 Stat., 233; act of June 
3, 1896, 29 Stat., 202; act of February 26, 1901, 31 Stat., 
810), while retired officers may also hold certain civil offices 
(act of March 3, 1883, 22 Stat., 567; act of March 3, 1891, 
26 Stat., 862, 872). The general rule undoubtedly is that the 
status of retired officers who are withdrawn from command 
and the line of promotion rests fundamentally on the office 
and rank held at the date of retirement (secs. 1254, 1255, 
Rev. Stat.), or at the time when the honorable disability 
giving the retirement right was incurred (act of March 3, 
1875, 18 Stat., 512), and I perceive no just ground for 
thinking that this rule is changed by the act of 1904, which 
merely adds to the office actually held, in the case of certain 
officers retired or to be retired, an additional compensation 
and a new mark or degree of honorable distinction. 

When Congress is not merely conferring advanced rank 
either directly in the statute, or through the discretion of 
the President as here, but is creating distinct offices, the 
statutes are specific and clear to that effect; thus the Presi- 
dent may be authorized to appuint on the retired list one 
not in the service, and in such case there would seem to be 
an office and an exercise of the appointing power, because it 
would not constitute a transfer to the retired list from the 
active list or promotion or advancement on the retired list 
of one who was already in the service, either active or re- 
tired. (Act of March 20, 1902, 32 Stat., 1278.) In this in- 
stance the President was empowered so to appoint, as a sole 
act, without the requirement of concurrence by the Senate. 
And the President may be authorized to nominate to the Sen- 
ate one on the retired list to an advanced office and rank on 
that list. (Act of March 11, 1902, 32 Stat., 63.) And the 
President may be authorized, by and with the advice and 
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consent of the Senate, to appoint one on the retired list to 
the next grade on that list ‘S with the rank of said office.” 
(Act of February 10, 1903, 32 Stat., 821.) 

These statutes relate to officers of the Navy, but an exami- 
nation would undoubtedly show similar enactments relative 
to the Army, the nature and bearings of the case as to the 
authority conferred upon the President, and the status of 
the retired list appearing to be fundamentally the same in 
the Army and Navy. As an illustration I may cite the act 
of February 12, 1903 (32 Stat., 824), by which the President 
was authorized to nominate and by and with the advice and 
consent of the Senate appoint one, not then but late an offi- 
cer of the Army, an officer therein, ‘‘and when sv appointed 
he shall be placed upon the list of retired officers,” etc. 

In the present case, however, there is rank and pay with- 
out the corresponding office, just as there is sometimes 
an ‘‘office” without the corresponding attributes of rank 
(strictly considered) and pay. The President is authorized 
by various statutes, in his discretion or with the concurrence 
of the Senate, to confer brevet rank and issue brevet con- 
missions (sec. 1209, Rev. Stat., act of February 27, 1890, 
26 Stat., 13; act of February 16, 1897, 29 Stat., 530), and 
yet by section 3 of the act of February 27, 1890, just cited, 
it is provided that brevet rank shall be considered strictly 
honorary. Such matters of brevet, title, and uniform, for 
purposes of etiquette and address and on occasions of cere- 
mony, constitute privileges rather than definite rights (see 
sec. 1226, Rev. Stat., and act of February 4. 1897, 29 Stat., 
511). But it seems that except for the technical characteris- 
tics of an office as Involving a new grantand a distinct right 
and requiring the exercise of the appointing power, the law 
has adequately provided for the situation now presented in 
every aspect. Not only does the statute prescribe that these 
oflicers shall be placed on the retired Hist with the rank and 
retired pay of one grade above that actually held at retire- 
ment, but while section 1256, Rev. Stat., merely authorizes 
retired oflicers to wear the uniform of the rank on which 
they were retired, section 1226 permits officers serving as 
volunteers during the rebellion to bear the official title and 
upon ceremonial occasions to wear the uniform of the high- 
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est. grade they have held by brevet or other commission in 
that service, and the act of February 4, 1897 (29 Stat., 511), 
extends these privileges to officers of the Regular Army 
during the rebellion; while section 1226 provides that the 
highest volunteer rank held by officers of the Regular Army 
shall be entered with their names upon the Army Register. 
Those statutes relate, it is true, to officers duly mustered out 
of the volunteer service and resigned or honorably discharged 
from the regular service; but since the President may in his 
sole discretion (act of February 16, 1897, 29 Stat., 530) con- 
fer a Regular Army brevet of the highest volunteer rank 
held or brevet received upon all Regular Army officers, active 
or retired, who served in the volunteer forces during the 
rebellion, and since the restriction as to uniform and title, of 
section 1212, Revised Statutes, relates only to officers on duty 
and to addresses in orders and official communications, it 
seems that for all informal and conventional purposes, and 
presumably for many, if not all, of the officers concerned, 
existing law provides a method of securing the advanced title 
as well as conferring the advanced rank for pay purposes. 

I have dwelt on the considerations involved in my former 
opinion partly because the main question therein decided is 
confessedly not easy of settlement, and partly because just 
reasons of pride in military achievement and its recognition 
by Congress render the subject more important in its col- 
lateral bearings of title, proper address, etc., than a simple 
and non-military analysis might reveal. Although you have 
not intimated that you entertain any doubt of the correct- 
ness of my former conclusion or desire a reconsideration of 
the question, this review will show you that my conclusion 
on the main point is confirmed. If in your administrative 
judgment you deem these collateral matters of material 
consequence and not satisfactorily settled by law as the 
statutes stand, it would be appropriate, I suppose, to remit 
the subject to Congress, to whom the claim for a new and 
distinct office, embracing the higher title and any other 
privileges not now clearly conferred, upon behalf of distin- 
guished officers, would doubtless strongly appeal. 

To return now to your immediate and-particular questions 
from this long digression—if this were the case of an actual 
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office in which a vacancy had occurred during a recess of 
the Senate, a commission granted would be valid until the 
expiration of the next session of the Senate, so as to carry 
the right of compensation either to a surviving incumbent 
or to his personal representatives in case of his death. (Con- 
stitution, Art. II, sec. 2, cl. 3; Unzted States v. Kirkpatrick, 
9 Wheat., 720.) The practice of the accounting and dis- 
bursing officers of the Government follows this rule so as 
to approve payment to an incumbent in person (3 Comp. 
Dec., 39; 5 id., 785). But no authority is found for the 
view that in case of death the personal representatives may 
be paid without further Congressional action. 

In case the vacancy existed while the Senate was in ses- 
sion, and the Senate’s concurrence was requisite for the par- 
ticular office, and the appointment was made during the 
recess of the Senate, then the salary can not be paid until 
the Senate has confirmed (sec. 1761, Rev. Stat.); and it ap- 
pears to be an inevitable consequence of this prohibition 
that in case of the death of an incumbent before the next 
session of Congress assembles and the Senate has confirmed, 
the amount of his compensation, even regarding him as 
holding an office de fucto and as entitled to a quantum mer- 
wit, can not be paid to his personal representatives, but the 
claim must be referred to Congress for allowance and ap- 
propriation, or suit may be broughtin the Court of Claims. 
In this inquiry I am unable to find any specific and clear 
authority, which is perhaps due to the fact that the precise 
situation has seldom or never arisen. But I am convinced 
that the logic of the matter requires the view and conclusion 
which I have expressed; that is to say, it would seem to 
be the necessary rule respecting appointment to office, either 
during a session or in a recess, that where an officer dies 
the heirs and personal representatives must be remitted to 
Congress for relief. 

Accordingly, if the act of 1904 had created offices, inas- 
much as the vacancies In that case would have existed as 
original vacancies while the Senate was In session, then it 
would appear to be irregular and inappropriate to send the 
names of appointees who had died to the Senate for con- 
firmation, because it is, of course, Incongruous and contrary 
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to natural practice to nominate deceased persons to the Sen- 
ate, and the amount of the advanced pay could not be paid 
to the representatives of deceased appointees, who would 
necessarily be referred to Congress for relief. But in the 
view I] take of the case, distinct offices and the appointing 
power not being involved, it is to be considered that the 
situation presents a right and qualification in all these officers 
long existing and not requiring any further quality or act 
on their part to give vitality, which was fully recognized 
and endowed by Congress with the advance privileges at 
the date of the enactment of 1904; so that in the practical 
aspect, at least, it would be supererogation to refer to Con- 
gress again the question of the title of any of such officers, 
living or dead, to the advanced pay and the new honor. As 
I have said before, the concurrence of the Senate is to be 
viewed merely as an approval of the action of the President 
previously taken, or a condition upon which his exercise of 
discretion relating back to the date of the act acquires full 
validity. Such considerations make the application of this 
theory as natural and legitimate in the case of the deceased 
officers as of those who are living; and inasmuch as the act 
carries an appropriation, which presumably was intended to 
cover all possible designations thereunder which the Presi- 
dent might make, the funds have already been provided to 
cover the claims of the deceased officers us well as the 
survivors. 

In other words, although these six officers have died, their 
eligibility under the law has long existed, and the new statu- 
tory right based thereon accrued and was fixed or vested as 
soon as the President’s discretion was exercised in their 
favor. Certainly, acceptance of the recess appointment or 
designation completed the grant, if it is to be regarded as 
inchoate up to that point. The Senate’s concurrence, if 
given, is to be viewed as the performance of a .condition 
subsequent or an approval not dependent upon the life of a 
beneficiary, and as ratifying after the fact and after death 
the executive action previously taken. The reasons on the 
side of the meritorious elements for this view are strong. 
There can be no doubt that Congress would recognize the 
valid claims of the families and personal representatives to 
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the increased pay and to the enhanced record as an honor- 
able memorial. This result would be attained without the 
delay and circumlocution which further legislation would 
require, and I am unaware of technical objections which 
should be controlling. The Senate will be called upon, not 
to confirm nominations in the strict sense, but to approve 
designations which, under the conception which I have of 
the case, may as appropriately be approved and ratified in 
the case of deceased officers as of living officers, so as to 
carry the increase of emoluments to the personal represen- 
tatives of the former without further legislation. The 
opinion to the same effect of my predecessor, Mr. Griggs 
(23 Opin., 413), while relating to an earlier and different 
situation and to officers no longer in the service, and not to 
officers who had died, constitutes a persuasive precedent. 

Consequently, I have the honor to answer your inquiry 
by stating that ‘*‘ nominations” such as were sent to the 
Senate in the case of the surviving retired officers should be 
sent to the Senate in the cases of these deceased officers. 

Very respectfully, 
| W. H. MOODY. 
The SecrETARY OF War. 


CHOCTAW AND CHICKASAW NATIONS—SECRKETARY OF THE 
INTERIOR—WARRANT FOR ATTORNEYS’ FEES. 


The Secretary of the Interior is without authority either to refuse to 
issue warrants to Messrs. Mansfield, McMurray, and Cornish for the 
amount fixed by the Choctaw and Chickasaw citizenship court as 
compensation for services rendered the Choctaw and Chickasaw na- 
tions in preventing allotment or disposition of their tribal property 
to ‘court claimants’? whose claims were submitted to the citizenship 
court for determination, or to delay the issuance of such warrants 
upon the ground that the amount is excessive, or that proposed leg- 
islation may give the right of appeal in some of the cases determined 
by that court. 

DEPARTMENT OF JUSTICE, 
January 5, 1908. 
Sir: I have received your letter of the 30th ultimo, in 
which you ask my opinion upon the question whether or 
not you have authority, under the act of March 3, 1903 
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(32 Stat., 982, 995), providing for the payment of compen- 
sation to certain attorneys of the Choctaw and Chickasaw 
nations, to refuse to issue warants to said attorneys, Messrs. 
Mansfield, McMurray, and Cornish, for the amount fixed 
by the Choctaw and Chickasaw citizenship court in pur- 
suance of said act, on the ground that you deem that 
amount excessive, or because the Choctaw and Chickasaw 
nations or the United States were not given an opportunity 
to be heard upon the petition of said attorneys asking the 
court to fix the amount of their fee, or for any other reason, 
or whether you may delay the issuance of such warrants 
upon the ground that proposed legislation may give the 
right of appeal in some of the cases determined by said citi- 
zenship court. 

The provision of the act of March 3, referred to, is as 
follows: 

* Provided, That upon the final determination of cas s 
within the jurisdiction of said citizenship court said court 
may fix reasonable compensation to the attorneys employed 
by contract dated January seventeenth, nineteen hundred 
and one, with the Choctaw and Chickasaw nations, and such 
determinations shall be made irrespective of the rate fixed 
in said contract between said attorneys and said nations, or 
either of them, unless the same shall have received the 
approval of the Secretary of the Interior. And upon the 
final determination of said cases by said citizenship court 
the Treasurer of the United States is hereby directed to pay 
to said attorneys on the warrant or warrants drawn by the 
‘Secretary of the Interior the amount of such compensation 
out of any funds in the Treasury belonging to said nations. 
And the existence of the Choctaw and Chickasaw citizenship 
court is hereby extended until December thirty-first, nine- 
teen hundred and four.” 

The contract of January 17, 1001, referred to, provided 
that Messrs. Manstield, McMurray, and Cornish should rep- 
resent the Choctaw and Chickasaw nations in preventing 
allotment or disposition of tribal property to that class of 
citizenship claimants known as ‘‘court claimants,” being 
that class of applicants whose claims were afterwards sub- 
mitted to the Choctaw and Chickasaw citizenship court, 
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created by section 33 of the act of July 1, 1902 (32 Stat., 
641,648). In said contract the value of each such claim was 
fixed at $4,800, and it was stipulated that the attorneys 
should receive a compensation equivalent to 9 per cent 
of the total amount saved to the tribes by the exclusion of 
any of such claimants from a share in the allotment or dis- 
tribution of the tribal property. 

This contract ‘you refused, on February 20, 1903, to 
approve, except with certain conditions and modifications, 
which were not accepted by Messrs. Mansfield, McMurray, 
and Cornish. Said attorneys accordingly applied, in due 
time, to the Choctaw and Chickasaw citizenship court to fix 
their compensation in accordance with the act of March 3, 
1903, supra, and said court, by decree of December 10, 
1904, fixed said compensation at the sum of $750,000. The 
attorneys have now presented to you a request for the issue 
of warrants for that amount in their favor. 

It is clear that, if all the requirements of the act of March 
8, 1903, for the tixing of compensation, have been met, the 
duty imposed upon you to draw warrants is purely minis- 
terial and you have no discretion in the matter. See Aendall 
v. United States, 12 Peters, page 524, and authorities 
collected in 19 American and English Encyclopedia of Law 
(2d ed.), page 786. 

The act requires the citizenship court to fix a ‘treasonable” 
compensation, and you wish to know whether you may 
refuse to issue a warrant if, in your judgment, the amount 
tixed is grossly unreasonable. 

At the time the act of March 3 was passed, the attorneys 
for the Indians were acting under the contract of January 
17, 1901. The rate of compensation fixed by this contract 
was subject to yourapproval. The act provided that, unless 
you approved that rate, the compensation should no longer 
be dependent upon the stipulation of the contract (and con- 
sequently upon your approval), but that it should be fixed 
at a reasonable amount by the citizenship court. The 
intention of Congress is plain, to take away from the 
Secretary of the Interior his power to pass upon the reason- 
ableness of the compensation, in case he declines to approve 
the contract of January 17, and to impose upon a new 
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tribunal, the citizenship court, the duty of determining 
what, in zfs judgment, is a reasonable compensation. 

As to the absence of a representative of the Indian nations 
or of the United States at the hearing of the attorneys’ peti- 
tion by said court, it appears from the stenographic report 
of the proceedings at said hearing that the principal chief 
of the Choctaw Nation and the governor of the Chickasaw 
Nation, being aware of the duty imposed upon the citizen- 
ship court by the act of March 3, 1903, addressed letters to 
said court a short time before the hearing, in which they 
urged the court to fix the attorneys’ compensation in accord- 
ance with the rate stipulated in the contract of January 17, 
1901. The amount of compensation allowed by the court 
was much smaller than it would have been if computed at 
the contract rate. It also appears that Chief Judge Adams, 
of the citizenship court, made a trip to Washington, before 
the hearing, for the purpose of consulting with your Depart- 
ment upon the matter in question, and that he requested 
that some person be sent by the Department to represent 
the Indians at the hearing. 

In any event, I can not think that the ea parte character 
of the proceedings before the citizenship court so vitiates 
the finding of that court as to justify you in refusing to 
issue warrants in accordance therewith. 

The question as to your authority to delay the issuance 
of warrants on the ground that proposed legislation may 
give the right of appeal in some of the cases determined by 
the citizenship court, is prompted hy the fact that a bill 
(H. R. 16182) has been introduced in Congress providing for 
the appeal of one case from the citizenship court to the 
Supreme Court of the United States. 

The act of March 3 provides that the compensation of the 
attorneys shall be fixed by the citizenship court and paid 
by the Treasurer of the United States ‘upon the final deter- 
mination of cases within the jurisdiction of said citizenship 
court” “‘ by said citizenship court.” The time thus set. by 
the act has arrived. There is nothing in the act to indicate 
that the attorneys’ fee to be fixed by the citizenship court 
must be contingent upon the ultimate success of their efforts 
or proportioned to the amount actually saved to the Choc- 
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taws and Chickasaws. The provisions of the contract of 
January 17, 1901, upon this subject, are void, because unap- 
proved, and the act expressly provides that compensation 
shall be fixed irrespective of the contract rate. 

In view of the foregoing, | am of opinion that you are 
without authority either to refuse to Issue warrants to 
Messrs. Mansfield, MeMurray, and Cornish for the amount 
fixed by the citizenship court as their compensation, or to 
delay the issuance of such warrants upon the ground that 
proposed legislation may give the right of appeal in some 
of the cases determined by said citizenship court. 

Respectfully, . 
| W. H. MOODY. 
The SECRETARY OF THE INTERIOR. 


CANAL ZONE—PANAMA AND COLON—EX PORTS. 


The effect of the order of the President of December 3, 1904, is to pre- 
vent the direct shipment of goods, wares, and merchandise into the 
Canal Zone of Panama; and distilled spirits withdrawn for shipment 
to Panama or Colon, although ultimately to go to the Canal Zone, are 
withdrawn for shipment to a foreign country within the letter and 
spirit of the statutes. 

DEPARTMENT OF JUSTICE, 
Sanuary 5, 1905. 
Str: I have your letter of the 12th ultimo, requesting my 
opinion upon the question— 

‘t whether the Canal Zone, under the treaty of the United 

States with Panama, is to be regurded as foreign territory 

so far as the internal-revenue laws of the United States are 

concerned, so that distilled spirits coming under these laws, 
if shipped by merchants from any port in the United States 
to Colon, Panama, for a destination in the Canal Zone may 
be shipped in bond without payment of tax under the laws 
and reculations relating to transportation and exportation 

of distilled spirits; or second, whether that Canal Zone is a 

possession of the United States to such an extent as that if 

packages of distilled spirits are shipped to Colon, Panama, 
for a destination In the Zone, from any port in the United 

States, they must be fitst tax paid, under the internal-reve- 
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nue laws, and then upon their arrival at. their destination be 
subject to no further duty or tax under the laws of the Re- 
public of Panama.” 

Section 1 of Executive Order of December 3, 1904, signed 
by the Secretary of War, is as follows: 

‘* By direction of the President, it is ordered that, sub- 
ject to the action of the Fifty-eighth Congress as contem- 
plated by the act of Congress approved April 28, 1904: 

‘*SecTion 1. No importation of goods, wares, and mer- 
chandise shall be entered at Ancon or Cristobal, the ter- 
minal ports of the canal, except such goods, wares, and 
merchandise as are described in Article XIII of the treaty 
between the Republic of Panama and the United States, the 
ratifications of which were exchanyed on the 26th day of 
February, 1904, and except goods, wares, and merchandise 
in transit across the isthmus for a destination without the 
limits of said isthmus, and except coal and crude mineral 
oil for fuel purposes to be sold at Ancon or Cristobal to sea- 
going vessels; said coal and oil to be admitted to those ports 
free of duties for said purposes: 

°* Provided, however, That this order shall be inoperative, 
first, unless the Republic of Panama shall reduce the ad 
valorem duty on imported articles described in class 2 of 
the act of the national convention of Panama, passed July 
5, 1904, and taking effect October 12, 1904, from fifteen 
per centum to ten per centum and shall not increase the 
rates of duty on the imported articles described in the other 
schedules of said act except on all forms of imported wines, 
liquors, alcohol, and opium, on which the Republic may fix 
higher rates; second, unless article 38 of the constitution 
of the Republic of Panama as modified by article 146 thereof 
shall remain in full force and unchanved so far as the impor- 
tation and sale of all kinds of merchandise are concerned; 
third, unless the consular fees and charges of the Republic 
of Panama in respect to entry of all vessels and importations 
into said ports of Panama and Colon shall be reduced to 
sixty per cent of the rates now in force; and, fourth, unless 
goods imported into the ports of Panama and Colon con- 
signed to or destined for any part of the Canal Zone shall 
not be subjected in the Republic of Panama to any other 
direct or indirect impost or tax whatever.” 
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Article XIII of the treaty contemplates only such mate- 
rials and supplies as are intended for the construction and 
operation of the canal. 

The effect of the order above quoted, therefore, is to 
prevent direct shipments into the Zone; and any goods con- 
signed to Panama or Colon, although ultimately to go to 
the Zone, are shipped to a foreign country, at the ports of 
which they must be entered and where they would pay duty. 

This being so, Iam of opinion that distilled spirits with- 
drawn for shipment to Panama or Colon would be with- 
drawn for shipment to a place without the jurisdiction of 
the United States, within the letter and spirit of the statutes. 

Respectfully, 
W. H. MOODY. 

The SECRETARY OF THE TREASURY. 


EXECUTIVE DEPARTMENT—OFFICIAL RECORDS—TESTI- 
MONY. 


The head of an Executive Department is not legally bound, in obedience 
to a subpeena of a court, to appear in a suit between private parties 
and testify to facts which have come to his knowledge officially; but 
he may appear and give such testimony as he shall deem proper. 

The head of an Executive Department may properly decline to furnish 
official records of his Department, or copies thereof, or to give testi- 
mony in a cause pending in court between private parties, respecting 
facts which have come to his knowledge oflicially, whenever in his 
judgment the production of such papers or the giving of such testi- 
mony might prove prejudicial, for any reason, to the Government or 
to the public interest. 

The head of an Executive Department may legally prohibit the chief of 
a bureau from producing in court any official records of the Depart- 
ment, or certified copies thereof, in obedience to a subpoena duces 
tecum, and from making or certifying copies of such official records. 

The records of Executive Departments are quasi-confidential in their 
nature, and must be classed as privileged communications whose pro- 
duction can not be compelled by a court without express authority of 
law. 

DEPARTMENT OF JUSTICE, 
Saunuary 9, 1908. 
Str: Your letter of January 5 advises me that ina certain 

action pending in the courts of the State of New York a 

commission has been issued for the purpose of taking your 
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testimony and that of Commissioner-General of Immigra- 
tion, and that the Commissioner-General has been summoned 
to produce in court certified copies of certain papers on file 
in the appointment division of your Departiment, for use in 
said case. Whereupon you request my opinion upon the 
following questions: 

1. Is the Secretary of Commerce and Labor legally bound 
to obey a subpeena of a court to appear and testify ¢ 

2. To what extent and upon what grounds may the Sec- 
retary decline to furnish official recordsof the Department, 
or copies thereof, or to give testimony in a cause pending in 
court? 

3. May the Secretary legally. prohibit the chief of a 
bureau of the Department from producing in court official 
records, or certified copies thereof, in obedience to a sub- 
poena duces tecum, and from making or certifying copies of 
such official records? 

Although I find nothing in the law or decisions of the 
courts regarding the duty of the head of an Executive 
Department to obey the subpcena of a court requiring him 
to appear as a witness, an examination of the authorities 
makes it clear that in the event of his so appearing he may 
properly refuse to testify or furnish official records, if, in his 
judzment, to do otherwise would be prejudicial to the inter- 
ests of the Government or of the public. 

The case of Marbury v. Mudison (1 Cr., 1387) furnishes a 
precedent for the appearance in court as 2 witness of the 
head of an Executive Department. There Attorney-General 
Lincoln, having been summoned, objected to giving testi- 
mony as to certain facts which came officially to his knowl- 
edge while acting as Secretary of State, stating, among other 
reasons for such objections, that while he respected the 
jurisdiction of the court, he felt bound to maintain the rights 
of the Executive; that ‘‘ it was going a great way to say that 
every Secretary of State should at all times be Hable to be 
called upon to appear as a witness in a court of Justice, and 
testify to facts which came to his knowledge officially.” The 
court said in reply that they had no doubt the Attorney- 
General should answer the question whether certain docu- 
ments had been in his office as Secretary of State, that fact 
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not being of a confidential nature, but that he was not bound 
to disclose what had become of the papers. 

In an opinion of Attorney-General Devens (15 Opin., 
378) it was held, where a United States district attorney had 
been subpcenaed to appear as a witness in a suit between 
private parties and to bring with him certain correspond- 
ence between himself and the Commissioner of Internal 
Revenue, that such official correspondence must be deemed 
to belong to that class of communications which, on consid- 
erations of public policy, are regarded as privileged. Citing 
various English cases upon the rule exempting official papers 
from being used in evidence, the opinion concludes: 

‘* While I entertain no doubt that the letters and telegrams 
which passed between the Commissioner of Internal Rev- 
enue and the United States attorney, regard being had to 
their subject-matter, fairly come under the protection of 
the principle above adverted to, it seems to me that it would 
be proper for the latter officer to appear before the court 
in obedience to the subpeena, and to there object to produce 
the papers called for on the ground that (heir production 
would be prejudicial to the public interests, if, in his judg- 
ment or in that of the Commissioner, such would be the 
case. It may reasonably be presumed that the court, on the 
objection being made, will be governed by the prevailing 
rule of law, according to which the production of the papers 
would seem not to be compellable.” 

I may refer also to another opinion of Attorney-General 
Devens (16 Opin., 24), in which he held that in a suit insti- 
tuted for the recovery of certain internal-revenue taxes the 
court had no authority to compel the production of the re- 
ports and documents on file in the Treasury Department 
upon which the Commissioner had acted in making the as- 
sessments, for the reason, among others, that the papers 
were of a private and confidential character between officers 
of the Government. | 

By section 161, Revised Statutes, each head of an Execu- 
tive Department is authorized ‘‘to prescribe regulations, 
not inconsistent. with law, for the government of his Depart- 
ment, the conduct of its officers and clerks, * * * and 
the custody, use, and preservation of the records, papers, 
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and property appertaining to it.” It thus appears that the 
head of a Department has full charge and control of all the 
records and papers belonging to the Department. His 
authority to prescribe whatever rules and regulations he 
may deem proper regarding their use and custody is unlim- 
ited, so long as ‘‘not inconsistent with law.” Such broad 
discretion would necessarily include the right to determine 
whether certain documents should or should not be taken 
from the files of the Department for any purpose except 
for use in connection with departmental business, and in 
accordance with his determination so to instruct the chiefs 
of bureaus or other officers concerned. 

This power is recognized by section 1076, Revised Stat- 
utes, which authorizes the Court of Claims to call upon the 
Departments for any information or papers it may deem 
necessary, but provides that ‘‘the head of any Department 
may refuse and omit to comply with any call for information 
or papers when, in his opinion, such compliance would be 
injurious to the public interest.” 

That the head of a Department may legally prohibit an 
officer from producing in court or elsewhere official records 
was authoritatively decided in Boske vy. Comingore (177 
U.S., 459). In that case a United States collector of inter- 
nal revenue had been adjudged in contempt because he 
refused to obey an order of the court requiring him to file 
with his deposition copies of certain official reportsin his 
custody, basing his refusal upon a Treasury “regulation 
which forbade the use of such records except for purposes 
relating to the collection of revenue. The Supreme Court 
held that the regulations were such as the Secretary of the 
Treasury could legally prescribe and that the court was 
without jurisdiction to compel the collector to violate them, 
saying (p. 469): 

** Reasons of public policy may well have suggested the 
necessity, in the interest of the Government, of not allow- 
ing access to the records in the offices of collectors of inter- 
nal revenue, except as might be directed by the Secretary 
of the Treasury. * * * At any rate, the Secretary 
deemed the regulation in question a wise and proper one, 
and we can not perceive that his action was beyond the 
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authority conferred upon him by Congress * * * In 
our opinion, the Secretary, under the regulations as to the 
custody, use and preservation of the records, papers and 
property appertaining to the business of his Department, 
may take from a subordinate * * * all discretion as 
to permitting the records in his custody to be used for 
any other purpose than the collection of the revenue, and 
reserve for his own determination all matters of that 
character.” 

Recurring to your first question, it should be noted that 
on the trial of Aaron Burr, Chief Justice Marshall sus- 
tained an application for a subpwna duces tecum directed 
against the President, drawing a distinction between the 
President and the King of England, and holding that all 
officers of the United States, including the Chief Executive, 
are subordinate to the law. 

‘*If in any court of the United States it has ever been 
decided that a subpoena can not issue to the President, that 
decision is unknown to this court.” (Trial of Aaron Burr, 
by Robertson, p. 181.) 

It seems that the subpcena was to produce a certain letter 
written to the President. When the process was received, 
the President wrote to the district attorney, stating that he 
could not conceive how the court should order him to attend 
the trial by subpeena. The letter in question was, however, 
transmitted to the district attorney, who was authorized by 
the President to withhold such portions as he should in his 
discretion deem immaterial. Upon a copy of part of the 
letter being produced in court, Burr moved for compulsory 
process to compel the production of the original letter, but 
at that point the court hesitated, and no further steps were 
tuken toward enforcing the doctrine laid down by Chief 
Justice Marshall. 

The Bury case was cited by counsel on both sides in 
Mississippt Vv. Johnson (4 Wall, 475), which was a suit for 
injunction to restrain the President from carrying into 
effect certain acts of Congress. The court limited its 
inquiry to the single point involved and expressed no 
opinion on the broader questions. 

From the above it seems clear that while a subpoena may 
be directed against the President to produce a paper, or 
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for some other purpose, in case of his refusal to obey the 
subpoena, the courts would be without power to enforce 
process. (cf. Kendall vy. United States, 12 Pet., 524.) 

In view of the foregoing, I have the honor to advise you, 
regarding your first question, that in the absence of ‘specific 
authority on the subject, I am inclined to think that you are 
not legally bound to appear and testify in obedience to a 
subpeena of a court. This question, however, does not 
actually arise upon the facts which you submit, and is there- 
fore at present hypothetical. Yet it is to be remembered 
that Attorney-General Lincoln saw fit to respond to a sub- 
peena to testify as a witness by appearance in court for that 
purpose. 1 would suggest that in this instance, inasmuch 
as it is purposed to take the testimony by commission, and 
you are thus not required to appear in court, but before a 
referee or commissioner, an arrangement might readily be 
made which would better comport with the dignity of your 
office, as the head of an Executive Department of the Gov- 
ernment, whereby such testimony as you should deem proper 
and advisable to give could be taken at the Department of 
Commerce and Labor. 

As to your second question, I am of opinion that under 
the authorities cited above you may properly decline to fur- 
nish official records of the Department, or copies thereof, 
or to give testimony in a cause pending in court, whenever 
in your judgment the production of such papers or the giving 
of such testimony might prove prejudicial for any reason 
to the Government or to the public interest. The records 
of your Department are executive documents acquired by 
the Government for the purpose of administering its own 
affairs; they are to a certain extent guds¢ confidential in 
their nature, and must therefore be classed as privileged 
communications whose production can not be compelled by 
a court without the express authority of a law of the United 
States. 

For the same reason and upon the same authorities IT have 
the honor to answer your third question in the aflirmative. 

Very respectfully, 
W. H. MOODY. 


The SECRETARY OF COMMERCE AND LABOR. 
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INTERSTATE COMMERCE COMMISSION—TERM OF OFFICE. 


A member of the Interstate Commerce Commission whose term of office, 
as fixed by law, has expired, can not thereafter lawfully continue to 
act as such Commissioner and perform the duties of that office. 

DEPARTMENT OF JUSTICE, 
Santry 11, 1905. 

Sir: Upon the request of the Interstate Commerce Com- 
mission, you ask me whether Mr. James D. Yeomans, whose 
term of office as an Interstate Commerce Commissioner ex- 
pired on the 7th instant, can now lawfully act as Commis- 
sioner and continue to perform the duties of the office. 

Section 11 of the original act to regulate commerce (Feb- 
ruary 4, 1887, 24 Stat., 379, 383) provides: 

‘*That a commission is hereby created and established to 
be known as the Interstate Commerce Commission, which 
shall be composed of five Commissioners, who shall be ap- 
pointed by the President, by and with the advice and consent 
of the Senate.” 

The term of the original appointees was two, three, four, 
five, and six years, respectively, ‘* but their successors shall 
be appointed for terms of six years.” * * * 

Mr. Yeomans was originally appointed in 1894, and was 
reappointed on January 7, 1899, for six years. 

Thus, the question submitted arises because the statute 
creating the Commission does not provide that a Commis- 
sioner shall hold over after the expiration of his term and 
until the appointment and qualification of his successor. 

In a leading opinion on the subject (14 Opin., 259, 262-264) 
my predecessor, Mr. Williams, reviews the common-law 
rule and doctrine of the State courts, and disapproves the 
opinion of Attorney-General Butler (2 Opin., (14) holding 
that on the ground of public necessity certain officers of the 
United States must be considered in contemplation of law 
as holding their offices until their successors shall be duly 
appointed and qualitied. Mr. Williams thus concludes 
(p. 263): 

‘Upon the whole, 1 think that, as regards offices estab- 
lished under the Government of the United States, the right 
of the incumbent of an office to continue therein after the 
expiration of his term, until the appointment of his succes- 
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sor, depends altogether on whether Congress has provided 
that he may so continue; and that where the legislature has 
not authorized the officer to hold over, his incumbency 
ceases at the end of his term.” 

That opinion was cited and approved by Attorney-General 
Brewster in 17 Opin., 648. 

This view is in accordance with the opinion of the Supreme 
Court in United States v. Echford’s Evecutors(1 How., 250), 
which is cited by Mr. Williams and Mr. Brewster, and with 
the decision in Badger vy. Bolles (93 U. S., 599, 601), where 
the court said: 

‘* By the common law, as well as by the statutes of the 
United States, and the laws of most of the States, when the 
term of office to which one is elected or appointed expires, 
his power to perform its duties ceases. * * * This is 
the general rule.” 

There are decisions to the contrary, adopting the theory 
followed by Mr. Butler, but the great weight of authority 
is in favor of the view above set forth. 

I have the honor, therefore, to advise you that Mr. Yeo- 
mans can not now, under his present commission, lawfully 
act as Commissioner and continue to perform the duties of 
the office. 


Very respectfully, 
W. H. MOODY. 
The PRESIDENT. F 


NAVAL ACADEM Y—MIDSHIPMEN—NOMINATIONS. 


A Congressional district is not entitled to have more than two midship- 
men at the Naval Academy at any one time; and a Representative 
in Congress can nominate a midshipman for appointment to that 
Academy only when there is none or but one from his district. 


DEPARTMENT OF JUSTICE, 
Junuary 13, 1908. 

Sir: I have the honor to respond to the request in your 
note of December 31, 1904, for an opinion as to the proper 
construction of the following provision of the act of March 
3, 1903, making appropriation for the naval service (32 
Stat., 1177, 1197), viz: 

** There shall be allowed at the Naval Academy two mid- 
shipmen for each Senator, Representative, and Delegate in 
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Congress, two for the District of Columbia, and five each 
year at large: Provided, That the additional Congressional 
appointments authorized by this act shall be made at such 
times as may be determined by the Secretary of the Navy, 
who shall equitably distribute the increase among the sey- 
eral States, districts, and Territories, so that ultimately, if 
practicable, each Senator, Representative, and Delegate 
may recommend for appointment during each Congress 
one midshipman: Provided further, That members of the 
Fifty-seventh Congress who will not be members of the 
Fifty-eighth Congress, and in whose districts or States 
appointments have not been made or vacancies filled in the 
Fifty-seventh Congress, may immediately upon the passage 
of this act make the additional appointments herein provided 
for.” 

It appears that under this provision, upon the nomination 
of Hon. A. A. Blakeney, Representative in Congress from 
the Second Congressional district of Maryland, in the Fifty- 
seveuth Congress, Midshipman Wilbur J. Eccleston was, 
on Jun? 25, 1903, appointed-to the Naval Academy, and 
Midshipman Frank Slingluff was, on June 11, 1904, appointed 
to the Naval Academy on the nomination of Hon. F. C. 
Talbott, Representative in the Fifty-eighth Congress from 
the same district. 

Mr. Talbott claims that, as there is but one satan oni 
in the Naval Academy upon his nomination, he is, under the 
provision above quoted, entitled to nominate another mid- 
shipman during the Fifty-ninth Congress, proceeding upon 
the idea that the provision above quoted allots to each Sen- 
ator, Representative, and Delegate two such nominations. 

The question which you submit is this: 

‘* Whether in cases where a midshipman was appointed 
upon the nomination of a member of the Fifty-seventh Con- 
gress under authority of the act of March 3, 1903, above 
quoted, the member who succeeds such member of the Fifty- 
seventh Congress may nominate one midshipman during 
each Congress thereafter while he continues to represent 
that Congressional district.” 

Iam of opinion that the purpose and meaning of that por- 
tion of this enactment which comes before the proviso are 
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to fix the number of midshipmen at the Naval Academy by 
making that number correspond with the number of Sen- 
ators, Representatives, and Delegates in Congress, and two 
midshipmen for the District of Columbia, and five others at 
large; and that the purpose ts not to confer upon each Sen- 
ator, Representative, or Delegate the right to nominate for 
the Academy one midshipman at each Congress, regardless 
of the number then at the Academy or the number already 
there from the State, District, or Territory of a Senator, 
Representative, or Delegate. 

It will be observed that the portion of this provision 
which thus fixes the number of midshipmen allowed at the 
Academy has nothing whatever to do with their apportion- 
ment or distribution either among the States or Congres- 
sional districts, or with the right of nomination. Indeed, 
so far as this portion is concerned, they might all be taken 
from one State, or a small number of States, and without 
any reference to Congressmen or Congressional districts. 
It is the subsequent provision which provides for their dis- 
tribution, apportionment, and nomination. That is, having 
reference to the number of midshipmen allowed, and to the 
fact that their term at the Academy is four years, and the 
term of a Congress two years, the Secretary shall, ‘‘if preic- 
ticable,” so fix the times of these increase appointments that 
‘‘ultimately” each Senator, Representative, and Delegate 
may, during each Congress, nominate one midshipman with- 
out increasing the number thus fixed. Doubtless this 
intends, as to Representatives in Congress, the plan which 
is adopted of distributing these appointments among the 
Congressional districts, and now intends two midshipmen 
for each district. 

Thus the contention of Mr. Talbott, that each Representa- 
tive is entitled to have at the Academy two midshipman of 
his own nomination, when there is already one there upon 
the nomination of his predecessor, can not be allowed, as it 
would be in contravention of one of the main provisions and 
purposes of this portion of the act, and would greatly 
increase the number of midshipmen beyond that fixed by 
the law. 

That this can not be done is apparent also from the ex- 
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pression ‘‘if practicable,” as used in the act. This question 
of practicability has reference to the number already fixed, 
for it would be quite practicable for each Senator, Repre- 
sentative, and Delegate to nominate one, or even more mid- 
shipmen at each Congress, if there were no limit to the num- 
ber allowed. In other words, this proviso means what it 
would have meant if, instead of the expression ‘‘if practica- 
ble,” it had read, ‘‘ when practicable without increasing the 
number of midshipmen beyond that herein fixed.” 

Iam therefore of opinion that no Congressional district 
is entitled to have at the Naval Academy, at any one time, 
more than two midshipmen; and that a Representative in 
Congress can nominate a midshipman for appointment to 
that Academy only when there is none or but one from his 
district. 

It is difficult to answer specifically your question in its 
present form, since it does not state whether, in the succeed- 
ing Congresses referred to, the quota of two midshipmen 
for that district is or is not already filled. But the neces- 
sary assuinption appears to be that the quota is filled, and 
your question is sufficiently answered, I think, by the 
foregoing. 

Very respectfully, 
: W. H. MOODY. 

The SECRETARY OF THE NAVY. 


IMMIGRATION—IMPROPER MANIFEST—REMISSION OF 
PENALTY. 


Section 15 of the act of March 3, 1903 (32 Stat., 1217), and rule 24 of the 
Immigration Regulations prescribe a penalty of $10 for each alien on 
beard a vessel entering a port of the United States concerning whom 
the master has either not furnished a list or manifest or has furnished 
one which does not contain the information required by sections 12, 
13, and 14 of that act, and a collector of customs has no authority to 
impose a tine or to collect a sum of less than that amount for each such 
violation of the statute. 

The proper method of enforcing collection of a penalty imposed for a 
violation of sections 12, 13, and 14 of the act of March 3, 1903, where 
payment is refused, is by a prosecution for the offense or an action to 
recover the penalty. 
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The Secretary of Commerce and Labor has no authority to remit or to 
reduce a fine or penalty thus imposed, such power not having been 
specifically conferred by Congress. 

DEPARTMENT OF JUSTICE, 
Junuary 13, 1905. 

Sir: I have the honor to respond to the questions stated 
in your note of November 25, 1904, arising upon the fol- 
lowing state of facts: 

Under section 15 of the act of March 3, 1903 (32 Stat., 
1217), and Rule 24 of the Immigration Regulations, the 
collector of customs at Port Townsend, Wash., imposed a 
fine of $400 upon the S. S. Zremont, belonging to the Bos- 
ton Steamship Company, an American line, operating be- 
tween ports on Puget Sound, Washington, and ports in 
Japan, China, and the Philippines, because certain lists or 
manifests of 40 Chinese passengers landed from that vessel 
at Port Townsend, on July 27, 1904, furnished by the mas- 
ter of the Tremont, failed to comply with the requirements 
of sections 12, 13, and 14 of that act and Rule 24. This fine 
has not been paid, and the steamship company requests that 
it be remitted, claiming that there was no willful or inten- 
tional neglect or violation of the statutes, showing facts in 
extenuation, and professing its willingness and desire to 
observe all legal requirements in the future. It appears 
that similar neglect on the part of transportation companies 
bringing immigrants to this country is too frequent, and 
that « more strict enforcement of the punitive provisions 
of the act is needed as an example. 

The questions submitted are in substance 

1. Whether section 15 of the act referred to prescribed 
a penalty for failure to deliver the lists or manifests required 
by sections 12, 13, and 14, or for a failure to furnish in such 
lists or manifests the information required by those sections. 

I am of opinion that this section prescribed the penalty of 
$10 for each alien on board such vessel, concerning whom 
the master has not furnished a list or manifest which contains 
the information required by sections 12, 13, and 14; that the 
penalty is prescribed, not only for neglect to deliver the list 
or manifest, but also for failure to deliver one which con- 
tains the information required by these sections. Of course, 
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minor failures or deviations from strict requirements may 
be overlooked; but a substantial failure to furnish the infor- 
mation required is as much subject to the penalty as is the 
failure to deliver any manifest at all. 

2. ‘* Has the collector of customs authority to fine or col- 
lect a sum of less than $10 for each alien, concerning whom 
the above information is not contained in any list or mani- 
fest?” 

1 am of opinion that the penalty prescribed in every case 
of failure within this section is $10, and that the section no 
more authorizes the imposition or collection of a smaller 
sum than it does that of a larger. : 

3. **By whom, and in what manner, may the collection of 
this sum of $10 be enforced?” 

The question supposes that the master of the vessel refuses 
to comply with the demand of the collector of customs and 
pay the penalty of $10 for each violation of the statute, of 
which the collector deems him guilty. In any case, it is 
quite possible that the master may be right in his contention 
that he has not been guilty of any infraction of the law, and 
this may be the only question in the case. Now, it seems 
certain that this statute has not conferred upon the collector 
of customs the judicial power to hear and determine this 
matter, to adjudge the master guilty, and to impose the pen- 
alty prescribed. Thus to sit in judyment, to hear and deter- 
mine, to adjudge a person guilty of a violation of a penal 
statute is a hi¢h judicial function which can never be exer- 
cised by an executive officer, unless it has been expressly 
conferred upon him by some law. Had Congress intended 
to confer this Important judicial power upon the collector of 
customs, it is morally certain that it would have expresed 
such intention in language fairly susceptible of such mean- 
ing. As Congress has not done so, it is but fair to conclude 
that in this case, as in so many others where a fine or pen- 
alty is prescribed, with no specific mode for its enforce- 
ment, it intended to leave the enforcement and collection of 
the fine or penalty to the ordinary recognized modes of 
legal procedure in such cases, as by a prosecution for the 
offense or an action to recover the penalty. Jurisdiction in 
general in cases arising under the immigration laws has been 
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conferred upon the circuit and district courts concurrently. 
(Sec. 29, act of March 3, 1903.) 

Your next and last question inquires as to the power of 
the Secretary of your Department to remit, on good cause 
shown, or reduce the fine or penalty imposed for failure to 
deliver the required lists or manifests. 

As to the $400 imposed in this case, it is not a question 
of remission, but of the reversal of the collector’s ruling, 
made without jurisdiction; but beyond this the question is 
of general application. 

It will be seen on examination that the cases here con- 
sidered are peculiarly those which demand a broad power 
of review and revision. When we consider the detailed 
variety, extent, and nature of the information required to 
be furnished by the master in these manifests; that it must 
be acquired ina foreign country, of persons ignorant of our 
language and generally illiterate, suspicious of the purposes 
for which it is required, and often more disposed to conceal 
the truth than to impart it; and that information given at 
the port of departure may be contradicted or varied at the 
port of arrival—in short, all the difficulties of getting full 
and accurate information upon all of the various points re- 
quired; and when we consider also that the penalty is, by 
the statute, rigorously and equally imposed, whether the 
failure be technical or substantial, willful or accidental, reck- 
less or unavoidable, we tind a case which calls loudly for a 
power somewhere to mitigate, when necessary, the rigor of 
the law; and no official seems so appropriate for this pur- 
pose as the Secretary of your Department. While these 
considerations do not operate to confer such power of revi- 
sion, they are of importance in considering whether Con- 
gress, recognizing its necessity, did not intend to confer the 
power in some of the provisions upon the subject. 

Next to the power to impose a fine or penalty the power 
of remission is one of the most important functions and pre- 
rogatives of government, and can never be exercised by an 
executive officer unless conferred by some law. Thus, in 
the case of The Maryaretta (2 Gall., 517, 518), Mr. Justice 
Story said: 

**The power to remit penalties and forfeitures is one of — 
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the most important and extensive powers which can be exer- 
cised by the Government. It virtually affects the rights, 
the revenues, and the prerogatives of the United States. 
These can not be waived or extinguished except in cases 
and by the powers provided by law. The party, therefore, 
who sets up a Treasury pardon to purge away a forfeiture, 
must show that such pardon is within the purview of the 
powers contided to that Department.” 

Andin Zhe Gray Jacket (5 Wall., 369) the Supreme Court 
said: 

‘*The power of the Secretary to remit forfeitures and 
penalties is defined and limited by law. The jurisdiction is 
a special one and he may not transcend it. If he do, his 
act is void.” 

So that the only question is, whether this power of remis- 
sion has been conferred upon the head of your Department. 
There are cases where this power is conferred specifically, 
but this is not one of them. The general provisions for the 
remission of fines, penalties, and forfeitures are found in 
Revised Statutes, sections 5292-5296. 

If we assume that all the powers to remit which are con- 
ferred by those sections are, by virtue of section 9 of the 
act creating the Department of Commerce and Labor (32 
Stat., 825-82), conferred also upon the Secretary of that 
Department, the question still remains whether those sec- 
tions confer the power as applicable to the case here con- 
sidered. And Iam constrained to believe that they do not. 

Without stopping to point out the various particular cases 
to which this power is there expressly made applicable, and, 
therefore, by implication, excluding others, it is sufficient 
to say that these sections nowhere include or refer to cases 
of penalty for a violation of the immigration laws relating 
to the bringing aliens to or landing them in this country, or 
as to the duty of the master of the vessel in such trans- 
portation; nor can any of the language there used be con- 
strued to apply to the case of a penalty imposed on the 
master of a vessel for his failure to furnish to the immigra- 
tion officers the information required as to all alien passen- 
gers on board his vessel. 

Substantially this has been already held by this Depart- 
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ment. In 20 Opinions, 705, my predecessor, Mr. Olney, 
held that these sections of the Revised Statutes were not 
applicable to the case of a fine or penalty incurred for viola- 
tion of the provisions of the alien immigration law. 

Iam therefore of opinion that neither the provisions of 
Title LX VIII of the Revised Statutes, nor any other pro- 
vision has conferred upon the Secretary of your Department 
the power to remit or change a penalty imposed under the 
alien immigration act of March 3, 1903, and therefore that 
such power does not exist. 

Since it appears that the immiyration oflicers have much 
difficulty in compelling these lists or manifests with the 
information required by the statute, and that violations, negli- 
gent or willful, are much too frequent, this case may afford a 
yood occasion for the suggestion of such additional legisla- 
tion as your Department deems necessary. In my judgment, 
the collector of customs might well be invested with the 
power to try the case of alleged violation, in a more or less 
summary way, and impose the penalty prescribed, subject 
always to the right of appeal to the Secretary. 

Respectfully, 
W. H. MOODY. 


The SECRETARY OF COMMERCE AND LaBor. 


MILITARY ACADEMY—APPOINTMENT—CIVIL-SERVICE 
LAW—STATUTORY CONSTRUCTION. 


The Superintendent of the United States Military Academy, in making 
the appointments of engineer and assistant engineer authorized by the 
act of April 28, 1904 (33 Stat., 445), is limited in his selection to those 
who have qualified under the civil-service law and rules. 

When a general law prescribes what persons may be appointed to any 
class or kind of office or place, the time or manner of their appoint- 
ment, the tenure of their office, their qualifications or the test of their 
qualifications and fitness, any appointment of the kind thereafter 
authorized, must, unless otherwise provided, be made with reference 
to and in conformity with the requirements of such general law. 

In every statute authorizing or requiring a certain act, there is implied, 
as if there written, the direction that such act shall be done with refer- 
ence to, and in conformity with, existing laws on the subject. 


842 Military Academy—Appointment— Civil-Service Law. 


DEPARTMENT OF JUSTICE, 
January 18, 1905. 

Sir: I have the honor to respond to the request in your 
note of December 13, 1904, with its inclosures, for an off- 
cial opinion upon the facts therein stated, namely: 

The act of April 28, 1904 (83 Stat., 441, 445), making 
appropriations for the support of the Military Academy, 
for the fiscal year ending June 30, 1905, has the following 
provision: 

‘** For pay of engineer of steam, electric, and refrigerating 
apparatus for the cadets’ mess, to be appointed by the 
Superintendent of the United States Military Academy, one 
thousand dollars; 

‘* For pay of one assistant engineer of steam, electric, and 
refrigerating apparatus for the cadets’ mess, to be appointed 
by the Superintendent of the United States Military Acad- 
emy, six hundred dollars.” 

Under this provision the Superintendent of the Military 
Academy appointed the engineer and assistant engineer 
thus provided for, but did not make the selection of these 
appointees from the list of those eligible therefor under 
the examination required by the civil-service act and the 
civil-service rules, and the question is, whether the pro- 
vision above quoted confers upon the Superintendent of the 
Academy the power to select and appoint any suitable 
person, or must he make such appointments from those found 
eligible therefor by the Civil Service Commission. The 
specific question submitted is this: 

‘Whether the Superintendent has the power, under the 
clauses above quoted, from the Military Academy appropri- 
ation act, to appoint to the positions specified above, with- 
out being hmited in his selection to those who have qualified 
under the civil-service law and rules?” 

I have attentively considered the contentions of the Super- 
intendent of the Academy, on the one hand, and of the Civil 
Service Commission, on the other, with reference to this 
question; but they need not be repeated here. 

It is, doubtless, within the power of Congress to require 
that all appointments to certain classes, grades, or kinds of 
oftice or place shall be made from those persons whose fitness 


The Secretary of War. 343 


for the place and ability to perform its duties have been deter- 
mined upon a certain prescribed examination or test. While 
this limits the range of such appointments, it no more does 
so than does the general requirement—whether expressed 
in the power of appointment or not—that appointees shall 
be from those who are suitable for, and competent to, per- 
form the duties of the place. And this has never been 
thought to unduly restrict any power of appointment. This 
is just what the civil-service law and rules do, besides pre- 
scribing the test by which such suitability and competency 
are to be determined. 

And I deem it equally certain that when a general law 
prescribes what persons may be appointed to any class or 
kind of office or place, the time or manner of their appoint- 
ment, the tenure of their office, their qualifications or the 
test of their qualifications and fitness, any appointment of 
that kind thereafter authorized, must, unless otherwise pro- 
vided, be made with reference to and in conformity with 
the requirements of such general law. I think it a mistake 
to suppose that, in order to bring such appointments within 
the purview of the general law, it would be necessary to 
state specifically in the act authorizing them, that they are 
to be made as thus prescribed, or as provided by law, or that 
such idea be expressed in any form. On the contrary, I 
think that in order to exempt such appointments from the 
operation of the general law, a specific exemption therefrom 
would be required. 

Indeed, as a general rule, it may be said that in every 
statute authorizing or requiring acertain act, there is implied, 
as if there written, the direction that such act shall be done 
with reference to and in conformity with existing laws on 
the subject, if there are any. All laws in pare materia 
should be construed together, and so as to give force and 
effect to all and to not conflict with each other. 

Nor can I[ agree with the contention that the clauses above 
quoted of the appropriation act either repeal by implication 
or in anywise modify any portion of the civil service act. 
Indeed, I see nothing in the clauses quoted at all incompati- 
ble or inconsistent with the civil-service act. Both may 
stand and operate together. The former gives to the Super- 
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intendent of the Military Academy the power to appoint the 
engineer and asssistant engineer, and the latter prescribes a 
class from which such appointees must be selected. 

Assuming then that these appointees would have been 
within the purview of the civil-service act but for this power 
of appointment conferred upon the Superintendent, I am of 
opinion that they are so still, and your question is answered 
in the negative. 


Respectfully, 
W. H. MOODY. 
The SECRETARY OF WAR. 


CUSTOMS LAW—DRAWBACK—IMPORTED WHEAT. 


Where, upon the exportation of a product manufactured in the United 
States from a combination of domestic material and foreign material 
which has paid duty, the quantity or measure of the foreign material 
actually present in the completed article can be identified to the satis- 
faction of the customs officials by the evidence of books of account, or 
otherwise, the exporter is entitled under section 30 of the tariff act of 
July 24, 1897 (30 Stat., 211), to drawhack of the duties paid upon the 
imported material thus ascertained to be actually present in the com- 
pleted article. 

The word ascertained, as used in the proviso to said section 30, is obvi- 
ously used to describe knowledge which is obtained from evidence, 
and not merely that which is obtained from the exercise of the senses. 

The word «appear, as used in that section, does not require that the 
imported materials should appear in the sense of being seen in the 
completed articles, but only in the sense of being proven to be present 
in the completed articles. 

Opinion of July 13, 1898 (22 Opin., 111), affirmed. 


DEPARTMENT OF JUSTICE, 
January 24, 1905. 

Sir: By your letters of December 8 and 19, you inform 
me thata question of law has arisen in the administration of 
vour Department from the following facts: Flour is some- 
times manufactured in this country partly from domestic 
wheat and partly from foreign wheat which, upon its impor- 
tation, had paid the duties prescribed by law. The amount 
of imported wheat used in the manufacture of every sack or 
barrel of this tlour is readily ascertainable. The manufac- 
turers of the flour thus made from a mixture of imported 
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and domestic wheat propose to export it, and claim that 
upon its exportation they are entitled to a drawback of 
99 per cent of the duty paid upon the imported material 
contained in the exported product. Upon this statement 
of facts, you ask my opinion whether the exporter may law- 
fully be allowed the drawback cluimed. | 

The answer to your question must. be found in section 30 
of the tariff act of July 24, 1897 (30 Stat., 151, 211), which 
is the law now in existence relating to the subject. That 
section is as follows: 

‘‘Where imported materials on which duties have been 
paid are used in the manufacture of articles manufactured 
or produced in the United States, there shall be allowed on 
the exportation of such articles a drawback equal in amount 
to the duties paid on the materials used, less one per centum 
of such duties: /’rorzded, That when the articles exported are 
made in part from domestic materials the imported materials, 
or the parts of the articles made from such materials, shall 
so appear in the completed articles that the quantity or 
measure thereof may be ascertained: And provided further, 
That the drawback on any article allowed under existing law 
shal! be continued at the rate herein provided. Theat the 
imported materials used in the manufacture or production 
of articles entitled to drawback of customs duties when 
exported shall, in all cases where drawback of duties paid 
on such materials is claimed, be identified, the quantity of 
such materials used and the amount of duties paid thereon 
shall be ascertained, the facts of the manufacture or produc- 
tion of such articles in the United States and their exporta- 
tion therefrom shall be determined, and the drawback due 
thereon shall be paid to the manufacturer, producer, or 
exporter, to the agent of either or to the person to whom 
such manufacturer, producer, exporter, or agent shall in 
writing order such drawback paid, under such regulations 
as the Secretary of the Treasury shall prescribe.” 

It is obvious from the statement of the case made by you 
that the imported whert used in the manufacture of the 
flour has been, by the process of manufacture, so trans- 
formed and commingled with the domestic wheat used with 
it that its presence in the flour can not be ascertained by 
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chemical analysis, nor by separation of the constituent parts, 
nor by the use of the sight or any of the senses. On the 
contrary, its presence there can be ascertained only through 
evidence which convinces the judgment of the Treasury 
officials charged with the administration of the law. 

Under like circumstances Attorney-General Olney, having 
under consideration the identical law now in force, held that 
a drawback could not be allowed. (21 Opin., 110.) The 
case before him was the claim of the Kansas City Smelting 
and Refining Company for a drawback of duties paid upon 
imported lead, which had been commingled with domestic 
lead in the manufacture of the completed product. After 
saying that ‘Seach molecule of domestic lead being precisely 
like each molecule of foreign lead in this product, it is, of 
course, utterly impossible to distinguish between them by 
an examination of the completed article,” he drew attention 
to the following proviso: 

** Prowided, That when the articles exported are made in 
part from domestic materials the imported materials, or the 
parts of the articles made from such materials, shall so ap- 
pear in the completed articles that the quantity or measure 
thereof may be ascertained.” 

He then said: 

** You assume that the proviso forbids the allowance of a 
drawback except in cases where the article manufactured or 
produced can be so separated chemically or mechanically 
into its component materials that the relative proportions 
of each material may be ascertained without reference to 
past books of account. This assumption, in my opinion, is 
entirely correct. The section is intended to apply only to 
cases where an article Is made of two or more different mate- 
rials. The possible existence in commerce of a mere mix- 
ture or melting together of articles identically the same, 
though part domestic and part foreign, does not seem to 
have been contemplated by Congress. — It is a casus omissus.” 

The principle upon which the opinion of Mr. Olney was 
based clearly excludes from the privilege of the drawback 
the case you have stated to me. This opinion was affirmed 
by Attorney-General Harmon. (21 Opin., 229.) 
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The same company, however, again presented to the Sec- 
retary of the Treasury the same claim for drawback under 
the same circumstances. The question was again referred 
to this Department, and in an elaborate opinion prepared 
by Solicitor-General Richards, and approved by Attorney- 
General Griggs (22 Opin., 111), Mr. Olney’s opinion was 
reversed, and it was held that if the imported contribution 
to the completed article were shown to exist in it to the 
satisfaction of the customs oflicer, so that the quantity or 
measure thereof could be ascertained, a drawback might be 
allowed, even though, because of the commingling of the 
imported and domestic contributions to the article intended 
for export, the imported material could not be ascertained 
by analysis or by the operation of the senses. It is to be 
noted that the latter opinion was rendered during the 
Administration of President McKinley, who, as chairman of 
the Committee on Ways and Means of the House of Repre- 
sentatives, had prepared this identical drawback law, which 
first appeared in the tariff act of 1890; and in a speech in the 
House of Representatives explained its purpose and gave to 
its provisions a liberal interpretation. 

‘* The bill,” said Mr. McKinley, ‘‘ proposes that the Amer- 
ican citizen may import any product he desires, manufacture 
it into the finished article, using in part, if necessary, in such 
manufacture domestic materials, and when the completed 
product is entered for export refunds to him within 1 per 
cent of all the duty he paid upon his imported materials. 

‘*That is, we give to the capitaland labor of this country 
substantially free trade in all foreign materials for use in the 
markets of the world. We do not require that the product 
shall be made wholly of the foreign material. Already, 
under special provisions of laws and regulations of the 
Treasury Department, parts ofa finished product made here 
and attached to the finished article does not deprive the 
exporter of his drawback. | 

‘**'We have extended this provision and in every way pos- 
sible liberalized it, so that the domestic and foreign product 
can be combined and still allow to the exporter 99 per cent 
upon the duty he pays upon his foreign material ttended 
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for export; which is, in effect, what free traders and our 
political opponents are clamoring for, namely, free raw ma- 
terial for the foreign trade. And if you are desirous of 
seeing what you can do in the way of entering the foreign 
market, here is the opportunity for you. 

% & % *% % *% * 

‘It completely, if the provision be adopted, disposes of 
what has sometimes seemed to be an almost unanswerable 
argument that has been presented by our friends on the 
other side, that if we only had free raw material we could 
go outand capture the markets of the world. We give them 
now within 1 per cent of free raw material, and invite them 
to go out and capture the markets of the world.” 

‘*Mr. Sprincer. Will the gentleman permit me to ask if 
that also applies to wool? 

‘Mr. McKiniry. Yes; it applies to anything which they 
choose to import for purposes of manufacture.” 

(Vol. 21, Congressional Record, p. 4248.) 

The principle upon which the opinion of Mr. Griggs was 
based as clearly admits the case stated by you to the privi- 
lege of the drawback as that of Mr. Olney excludes it. The 
two opinions are irreconcilable, and the later distinctly over- 
ruled the earlier. The opinion of Mr. Griggs has been 
acted upon in administration. Upon inquiry from you, | 
have learned that, accepting the opinion of Mr. Griggs as 
stating the settled interpretation of the drawback law, draw- 
backs in larve amounts have been ascertained from books of 
account of the exporters and other evidence, and upon such 
evidence have been paid by the Treasury Department to 
those claiming them. In the total drawback, amounting to 
over $5,000,000, paid by the Treasury Department. in the 
year 1903, a very large proportion was paid upon the expor- 
tation of manufactures in which the imported and domestic 
materials were so blended that they were not apparent to 
the sight or other senses, and could only be ascertained by 
the manufacturer's record. The following specific cases are 
cited as instances: 


All forms of manufactured lead.......0......0.. 0. cece eee $145, 141. 70 
Manulactures from sugar and molasses .......0...0...-26- 800, 002. 36 
Aleoholic preparations of all kinds..........000..00.0006- 106, 974. 77 


Manufactures of iron and steel.... o.oo oo eek ee eee eee eww 307. 597.97 
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It is clear, therefore, that a departure from the principle 
governing Mr. Griggs’s opinion anda return to that govern- 
ing Mr. Olney’s opinion would have grave consequences in 
the administration of the drawback law by requiring the 
cessation of many drawbacks now allowed. 

I should hesitate long before rendering an opinion which 
would have so disastrous an effect, and should especially 
hesitate to overrule an opinion of one of my predecessors, 
delivered after grave consideration, itself overruling a 
previous opinion and followed by administrative acts of 
serious importance. Nothing would justify such a course 
except.a controlling judicial opinion. No such opinion has 
come to my attention, but on the contrary, the only deci- 
sion of the Supreme Court which has any bearing upon the 
question tends to sustain drawbacks of this character. 
(Joseph Schlite Brewing Company vy. United States, 35 
Court of Claims Report, 110; 181 U. S., 584.) 

The claimant in that case was engaged in the manufacture 
of beer for export. Inthe brewing of the beer imported 
hops and barley, upon which duties had been paid, were 
used with other material of domestic origin, thus present- 
ing a case of the blending of imported and domestic materials 
so that the imported contribution was not apparent to the 
sight or other senses in the completed article. The bottles 
in which the exported beer was placed, and the corks used 
in them, were also imports upon which duties had been paid. 
The action was brought for the purpose of recovering the 
drawback of the duties paid upon the hops and barley used 
and of: the duties paid upon the bottles and corks used. 
The Court of Claims rendered the judyment that the claim- 
ant could recover the drawback on the barley and hops but 
not upon the bottles and corks. The claimant appealed, 
while the Government acquiesced in the judgment of the 
court, allowing the drawback upon the hops and barley. 
The question, therefore, of the legality of that drawhack 
was not directly before the Supreme Court. But the 
opinion of the Supreme Court aflirming the judgement of 
the Court of Claims with respect to the drawback upon the 
bottles and corks, on the ground that they did not enter 
into and form one of the ingredients of the manufactured 
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article, expressly says that the drawback in the case of the 
hops and barley, which did form one of the ingredients of 
the manufactured article, was ‘‘ properly allowed by the 
Court of Claims.” It need not be said that such an expres- 
sion of opinion, even though unnecessary to the decision of 
the case, ought to be given great weight. Iam unable to 
see any distinction between the case of imported hops and 
barley used as an ingredient in beer manufactured for 
export and imported wheat used as an ingredient of flour 
manufactured for export. As, however, the question itself 
was not before the court for decision, making it therefore 
unnecessary to state the grounds of the opinion expressed, 
I venture to discuss the question apart from the authorities 
which I have cited. There are two canons of interpretation 
which are applicable to this casc. 

First. The intention to grant a drawback must clearly 
appear in the law under which it is claimed. Drawbacks 
are privileges, and therefore the statute under which they 
are claimed must be strictly construed and all doubts 
resolved in favor of the Government. (United States v. 
Allen, 163 U. S., 499; and Cornell vy. Coyne, 192 U.S., 418.) 

Second. The statute must be so construed as to give every 
part of it some meaning and etfect. 

Tenter upon the discussion of the meaning of the law 
having In full view these principles of interpretation. 

Under the main part of section 30, under consideration, 
upon exportation of the product, a drawback is allowed 
of the duties paid on imported materials which ‘‘ are used 
in the manufacture of articles manufactured or produced 
in the United States.” Under this provision, unqualified, 
undoubtedly drawbacks would be allowable of the duties 
on all imported materials *‘used” in the manufacture, even 
though it had not become a component part of the com- 
pleted product. There is a distinction between the use of 
imported material in manufacture and its appearance as a 
component part of the completed product. The one may 
exist without the other. This distinction has been clearly 
recognized in the tariff laws, and appears, for instance, in 
paragraph 74 of the act of 1890 (26 Stat., 570), which is as 
follows: 
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‘*All medicinal preparations, including medicinal proprie- 
tary preparations, of which alcohol is a component part, or 
in the preparation of which alcohol is used, not specially 
provided for in this act, fifty cents per pound;” 
in paragraph 58 of the act of 1894 (28 Stat., 511), which 1s 
is as follows: 

‘** All medicinal preparations, including medicinal coal- 
tar preparations and medicinal proprietary preparations, of 
which alcohol is a component part, or in the preparation 
of which alcohol is used, not specially provided for in this 
act, fifty cents per pound.” 
and in paragraph 67 of the act of 1897, which is as follows: 

** Medicinal preparations containing alcohol, or in the 
preparation of which alcohol is used, not specially provided 
for in this act, fifty-five cents per pound.” 

I am informed that in point of fact many of the materials 
sometimes used in the manufacture are consumed in whole 
or in part in the use, or wasted in part in the use, or, hav- 
ing been extracted, survive for future use. So far as such 
materials are consumed by the use, or wasted or extracted 
for future use, they do not form a component part of the 
completed product. Such is the case, for instance, with 
respect to alcohol used in solid extracts, to solvent used in 
cutting the shell-lac used in the manufacture of stiff hats, to 
fusel oil and acetic acid used in the production of celluloid. 
Unless, then, Congress intended to allow a drawback upon 
imported materials used in the manufacture, whether they 
subsequently appeared as a component part of the completed 
product or not, it was necessary to restrain the generality 
of the provision of the main body of the act by some appro- 
priate language. This was done by the first proviso, which 
is as follows: 

°* Provided, That when the articles exported are made in 
part from domestic materials the imported materials, or the 
parts of the articles made from such materials, shall so 
appear in the completed articles that the quantity or meas- 
ure thereof may be ascertained.” 

This proviso excludes from the privilege of the drawback 
the imported materials which, though used in the manufac- 
ture, do not appear as a component part of the completed 


352 Customs Law—Drawback— Imported Wheat. 


product. Such an interpretation gives to the proviso a clear 
and well-detined office and effect. The imported materials 
on which a drawback is claimed must *‘ appear in the com- 
pleted articles.” Does this language mean that the imported 
material must appear so that it may be seen and weighed or 
measured? In my opinion, the word ought not to be given 
that meaning. The word ‘‘appear” is here used with a 
very common meaning—perhaps the most common meaning 
it has in legal phraseologv—and describes that knowledge 
which comes to the mind as the result of evidence as well as 
the knowledge derived from the exercise of the senses. In 
that sense a fact “Sappears”™ to exist when by any evidence 
which satisfies the understanding it Is shown to exist. Giv- 
ing tothe word this meaning the statute does not require 
that the imported materials should appear in the sense of 
being seen in the completed articles, but only in the sense 
of being proved to be present in the completed articles. 
This meaning of the word ‘* appear” is emphasized by the 
words which follow and which qualify and explain it; the 
imported materials, the statute says, ‘‘shall so appear in the 
completed articles that the quantity or measure thereof may 
be ascertained.” The words ** quantity or measure thereof 
may be ascertained” are appropriate to describe knowledge 
obtained not merely from the senses, but as the result of 
evidence and the judgment arrived at by reasoning upon 
evidence. Inthe next proviso in this very section, where 
it is provided that ‘tthe quantity of such materials used and 
the amount of duties paid thereon shall be ascertained,” 
the word ‘‘ascertained” is obviously used to describe the 
knowledge which is obtained from evidence, and not merely 
that which is obtained from the exercise of the senses. I 
think the same word is used in the same sense in the first 
proviso also. 

In my opinion, where it is proposed to export a product 
manufactured in the United States from a combination of 
domestic material and foreign material which has paid duty, 
and the customs oflicials can identify the foreign material 
and can ascertain to their satisfaction, by the evidence of 
books of account or otherwise the quantity or measure of 
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the foreign material actually present in the completed arti- 
cle, the exporter is entitled to receive a drawback of 99 per 
eent of the duties paid upon the imported material thus 
ascertained to be actually present in the completed article. 

I do not wish to be understood as expressing the opinion 
that the evidence of the books of account of the manutac- 
turers is alone sufficient, without the aid of other evidence, 
to establish the rights of the manufacturer to the drawback. 
I express no opinion upon that subject, asthe nature of the 
evidence disclosed by them is not before me. The amount 
and character of the evidence which should be required by 
you is within your administrative discretion. It is to be 
presumed that, having in view the dangers of mistake or 
substitution of material, suitable regulations will be framed 
which will require clear proof of the identity and quantity 
of the imported material used, the amount of duties paid 
thereon, and the quantity or measure of the imported ma- 
terial actually present in the completed article offered for 
export. Under the conditions which I have stated, the man- 
ufacturer in my opinion is entitled to the drawback allowed 
by section 30 of the tariff act of July 24, 1807, and I so 
advise you. 

My conclusion is not affected by provisions contained in 
section 15 of the tariff act of July 24, 1897, relating to man- 
ufacture in bonded warehouses. That section does not at- 
tempt to deal with the question of drawback of duties which 
have been paid, but provides merely for manufacture from. 
raw materials which, by reason of their remaining in bonded 
warehouses, have paid neither customs duty nor internal- 
revenue tax. I can not, therefore, conceive of any bearing 
which section 15 has upon the interpretation of section 30, 

Very respectfully, 
W. WH. MOODY. 

The SECRETARY OF THE TREASURY. 
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POSTMASTER-GENERAL—RETURN-POSTAGE CLEARING 
COMPANY. 


The Postmaster-General is without authority to put into operation the 
plan of the Return-Postage Clearing Company, designed to relieve ad- 
vertisers and others from paying postage on return cards and envelopes 
until they are actually deposited in the mails and reach the oflice of 
destination, and giving to that company the exclusive control of the 
sale of such return envelopes and postal cards, for the reason that its 
adoption would violate the spirit and also the letter of many of the 
provisions of the postal laws: 

The long-established policy of the Government is to exercise exclusive 
control over the pastal service. Underthe plan proposed there would 
be a divided responsibility. 

Section 3896, Revised Statutes, requires postage on all mail matter to be 
prepaid by stamps at the time of mailing, except in certain cases spe- 
cially provided for by law. 

Section 14 of the act of July 12, 1876 (19 Stat., 82), prohibits the Post- 
Otice Department from selling stamped env elopes and paper for less 
than its face value, including the cost of production. 

Section 3915, Revised Statutes, provides that stamped pivelsees shall 
be sold as nearly as may be at the cost of production, with the value 
of the postaye stamps impressed thereon, and that ‘‘no stamped en- 
velope furnished by the Government shall contain any lithographing 
or engraving, nor any printing except a printed request to return the 
letter to the writer.”’ 

Section 3920, Revis.d Statutes, as amended by the act of June 17, 1878 
(20 Stat., 141), provides that no postmaster or other person connected 
with the postal service shall sell or dispose of postage stamps or pos- 
tal cards for any larger or less sum than the values indicated on their 
faces. 

While it might not be a violation of section 32 of the act of March 3, 
1879 (20 Stat., 362), which forbids payment of money for royalty or 
patent on any double postal card or envelope, the carrying into effect 
of the scheme would be to give the company an absolute monopoly 
of the sale of all such envelopes and cards, and to place it in a posi- 
tion to exact tribute from the public. 


DrPARTMENT OF JUSTICE, 
Junnuary 31, 1905. 
Sir: I have the honor to acknowledge the receipt of your 
letter of November 15 last, inclosing **an application of The 
Return-Postage Clearing Company to have a plan outhned 
therein put into operation” by the Post-Oftice Deparameni. 
You stace that you believe you have authority * to-place 
this plan in operation, but before acting desire my opinion.” 
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The Return-Postage Clearing Company proposes to make 
use of a certain patented ** device,” which the company alleges 
it controls. This ‘*device” consists of the idea of return 
postal cards and envelopes. 

At present advertisers and others send out thousands of 
return postal cards costing 2 cents each, and also send out, 
inclosed in other envelopes, thousands of stamped envelopes 
addressed to the advertiser or person sending them out. If 
the return card is not used, there Is a loss to the advertiser, 
or person sending it out, of a cent, and a corresponding gain 
tothe Government. If the stamped envelope is not. used, 
the advertiser or person sending it out loses a fraction over 
two cents, and the Government makes a corresponding gain. 

The plan or scheme of The Return-Postage Clearing Com- 
pany is designed to relieve advertisers and others from pay- 
ing for the postage on these return cards and envelopes 
until such cards and envelopes are actually deposited in the 
mails and reach the office of destination. 

It is proposed that the Post-Otlice Department shall pre- 
pare and sell to the company envelopes and postal cards 
with a specially designed stamp onthe upper right-hand cor- 
ner, the envelopes and cards to be of such form and color 
as will tend to make them distinguishable from other mail 
matter. These cards and envelopes are to be addressed to 
the company, witha sub-address in the lower left-hand corner 
In small type, which sub-address ts to indicate the person or- 
concern for whom such imissives are really intended. Upon 
the receipt at the office of destination of such missives, they 
are to be delivered to the representative of The Return- 
Postage Clearing Company, who will then undertake their 
distribution to the sub-addressees. These envelopes and 
postal cards having such specially designed stamp, the 
Government is to sell to the company ‘Sat the actual cost of 
production with 10 per cent added to corer posstlle inciden- 
tals.” The company is ‘*to have authority to sell these 
cards and envelopes at a reasonable but uniform price.” 

The persons to whom such cards and envelopes are sent 
are then to be permitted to deposit them in the mails with- 
out paying postage thereon, and such cards and envelopes 
are then to pass through the mails to the oflice indicated by 
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the address of the company printed thereon—that is, to the 
office of destination, where they are to be separated from 
other mail matter, and, as before stated, delivered to the agent 
of the company upon payment of the aggregate amount of 
the postage due thereon. The company proposes to indem- 
nify the Governmnent against loss, and to insure the payment 
of the postaye upon all cards and envelopes deposcted and 
returned in the mails, by depositing with the Postmaster- 
General $100,000, or such sum as may be agreed upon, ** with 
authority to the Postmaster-General to apply so much 
thereof as may at any time become due to the Govern- 
ment at any post-office in the United States.” The con- 
tract with the company is to be for a term of four years 
with the privilege of renewal, and subject to revocation 
by the Postmaster-General at any time during the first 
year on four months’ notice. 

It appears that Congress has been repeatedly asked to 
enact legislation that would engraft this and similar schemes 
upon the postal system, but all efforts to that end have 
failed. This particular scheme has been before Congress 
no less than five times, and each time Congress has failed 
to authorize the Postmaster-General to adopt it. 

No part of the Government service more closely affects 
the people than the postal service. It is the great artery 
and vehicle of communication between them. Its advance- 
-ment and perfection have, to a great degree, contributed to 
the general progress and prosperity of the nation. Con- 
gress, recognizing this, has jealously guarded and conserved 
this great privilege for the people. It has by appropriate 
legislation assumed exclusive control over and responsibility 
for the mails, and has prohibited individuals from attempt- 
ing to share such control and responsibility. The proposed 
scheme is such a departure from this well-established policy 
of the Government in assuming exclusive control of the 
mails, that IT might well base my opinion that there is no 
present authority for its adoption, upon this phase of the 
‘ase alone. = 

To-day the Government assumes control of mail matter 
from the moment it is deposited inthe mails until it reaches 
tie hands of the party for whom it is intended. There is 
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no division of responsibility. Under the proposed system 
we would have in all the larger centers of the country an 
army of private carriers between whom and the Govern- 
ment there would be no privity of contract, and who would 
be bound, not to the Government, but to their employer— 
The Return-Postage Clearing Company. Many of the 
envelopes returned would contain valuable remittances, and 
it is inevitable that losses would occur. In the event the 
respons’ bility for such losses should be traced to these pri- 
vate carriers, they could not be punished under the present 
law, since it is obvious that they would not be carriers of 
the United States. 

Moreover, endless confusion would result in cases where 
losses of valuable mail matter occurred in fixing the respon- 
sibility for such losses. Under the present system only 
sworn officers or employees of the Government are permit: 
ted to handle this mail. Under the proposed system it 
would be practically impossible to fix the responsibility for 
losses. There can be no doubt that there would be a divided 
responsibility such as would constitute a very serious depar- 
ture from the long-established policy of the Government. 

It may be contended that since the name of the company 
is to appear on the return envelopes and cards, a delivery 
of such missives to the company will absolve the Govern- 
ment from all further liability or concern. No such con- 
tention should be countenanced or tolerated. Such missives 
will be intended for and belong to the sub-addressees, who, 
under the law, have a right to assume that the Government 
will not voluntarily surrender to a private monopoly any 
part of its responsibility for the mails without adequate 
protection to the people. 

A brief review of the postal laws discloses many additional 
reasons why this scheme should not be put into operation 
without the express authority of Congress. In fact it may 
be said that this scheme is violative of both the spirit and 
letter of many provisions of the postal laws. 

Section 3915, Revised Statutes, provides that — 

**The Postmaster-General shall provide suitable letter 
and newspaper envelopes, * * * with postage stamps 
with such device and of such suitable denominations as he 
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may direct, Impressed thereon; and such envelopes shall be 
known as ‘stamped envelopes,’ and shall be sold, ax nearly 
ax may be, at the cost of procuring them, with the addition of 
the value of the postage stamps dupressed thereon; but no 
stamped envelope furnished by the Government shall contain 
any Uthographing or engraving, nor any printing ercept a 
printed request to return the letter to the writer. Letters 
and papers inclosed in such stamped envelopes shall, if 
the postage stamp is of a denomination sufficient to cover 
the postage properly chargeable thereon, pass in the mail 
as prepaid matter.” 

Fhe appropriation for the manufacture of stamped envel- 
opes and wrappers, In the postal-service appropriation act 
of June 23, S74 (18 Stat., 231), was followed by a reenact- 
ment of that part of section 3915 above quoted, which pro- 
vides that no “Senvelope furnished by the Government shall 
contain any lithographing or engraving, nor any printing 
excepta printed request to return the letter to the writer.” 

The Return-Postage Clearing Company proposes that the 
Government shall print the words ‘*Unmailable if the 
address be altered,” upon all postal cards and stamped envel- 
opes furnished the company by the Government. under this 
proposed arrangement. In view of the provisions of the 
law above quoted, that stamped envelopes shall contain no 
printing except a printed request to return the letter to the 
writer, and that ‘letters and papers inclosed in’ such 
stamped envelopes shall, if the postage stam p-is of a denom- 
ination sufficient to cover the postage properly chargeable 
thereon, pass in the mail as prepaid matter,” it is at least 
open to doubt whether the Post-Oflice Department may 
legally impose such a restriction upon the purchasers of 
stumped envelopes. 


section 3016, Revised Statutes, provides that--- 


‘To facilitate letter correspondence, and to provide for 
the transnussion in the mails, at a reduced rate of postage, 
of messages, orders, notices, and other short communicsa- 
tions, either printed or written in pencil or ink, the Post- 
master-General is authorized and directed to furnish and 
issue to the public, weth postage stamps cupressed upon them, 
‘postal cards,’ manufactured of good stiff paper, of such 
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quality, form, and size as he shall deem best adapted for 
general use; which cards shall be used as a means of postal 
intercourse, under rules and regulations to be prescribed by 
the Postmaster-General, and when so used shall be trans- 
mitted through the mails at a postage charge of one cent 
each, including the cost of their manufacture.” 

Section 3918, Revised Statutes, provides that— 

‘*Postage stamps and stamped envelopes shall be fur- 
nished by the Postmaster-General to all postmasters, and 
shall be kept for sale at all post-offices; and each postmaster 
shall be held accountable for all such stamps and envelopes 
furnished to him.” 

The act of July 12, 1876, section 14 (19 Stat., 82), declares 

that— 
' ** No stamped envelopes or newspaper wrappers shall be 
sold by the Post-Office Department at less (in addition to 
the legal postage) than the cost, including all salaries, clerk 
hire, and other expenses connected therewith.” 

Under section 3920, Revised Statutes, as amended by the 
act of June 17, 1878 (20 Stat., 141), it is provided that-— 

‘°* * * No postmaster of any class, or other person 
connected with the postal service, intrusted with the sale or 
custody of postage stamps, stamped envelopes, or postal 
cards, shall use or dispose of them in the payment of debts 
or in the purchase of merchandise or other salable articles, 
or pledge or hypothecate the same, or sell or dispose of 
them except for cash, o7 sell or dispose of postage stam ps or 
postal cards for any larger or less sum than the values indi- 
cated on their faces, or sell or dispose of stamped envelopes 
fora larger or less sum than is charged therefor by the 
Post-Otlice Department for like quantities, or sell or dispose 
of postage stamps, stamped envelopes, or postal cards 
otherwise than as provided by law and the regulations of 
the Post-Office Department; and any postmaster, or other 
person connected with the postal service, who shall violate 
any of these provisions shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, shall be fined in any 
sum not less than fifty nor more than five hundred dollars, 
or be imprisoned for a term not exceeding one year.” 

If we examine section 3920 as amended, in connection 
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with the act of July 12, 1876, and sections 3916 and 3918, it 
is at once apparent that Congress intended to prohibit the 
‘** Post-Othce Department” and a ‘‘ postmaster of any class, 
or other person connected with the postal service intrusted 
with the sale or custody” of stamped paper from selling 
such stamped paper at less than its face value. The 
Postmaster-General is clearly within the inhibition. 
Indeed, to rule otherwise would be to do violence to the 
plain and expressed intent of Congress. 

Under the scheme proposed by this company millions of 
postal cards and stamped envelopes are to be sold and de- 
livered to the company at the mere cost of production with 
10 per cent added. To illustrate, the original proposition 
of the company was to purchase at the outset 3,000,000 
stamped envelopes and 5,000,000 postal cards. Stamped 
envelopes are sold to the public at $21.20 per thousand, the 
$20 being represented by the stamps on the envelopes, and 
the $1.20 being represented ‘in the cost including all sala- 
ries, clerk hire, and other expenses” involved in the pro- 
duction of the envelopes. It will thus be seen that. 3,000,000 
stamped envelopes would cost any individual $63,600. This 
company, Instead of paving $21.20 per thousand, proposes 
to pay $1.20 per thousand plus 10 per cent, or $1.32 per 
thousand, or $3,960, for 3,000,000 envelopes. The postal 
cards now In use cost the Government 213 cents per thou- 
sand, or $1,087.50 for 5,000,000, which the Government 
would, under the law, sell an individual for $50,000. This 
company proposes to pay $1,087.50 plus 10 per cent of that 
sum, or $1,196.25 in all, for $50,000 worth of cards. The 
company then sells these 3,000,000 envelopes and 5,000,000 
‘ards to its customers ‘tat a reasonable but uniform price.” 
An examination of the proposal of the company fails to dis- 
close who is to fix this ‘reasonable but uniform price.” 
There being no other limitation as to the authority of the 
company, presumably any price not greatly exceeding the 
price charged by the Government to the public, namely, 
$21.20 per thousand for envelopes, and $10 per thousand for 
eards, would probably be considered a reasonable price. 

Tam unable to reconcile such a transaction with the plain 
and explicit injunction of Congress that ‘no stamped envel- 


The Postmaster- General, 361 


opes shall be sold by the Post-Office Department at less 
(in addition to legal postage) than the cost, including all 
salaries, clerk hire, and other expenses connected there- 
with,” ‘*or sell or dispose of postal cards for any larger or 
less sum than the values indicated on their faces.” Section 
3919, Revised Statutes, contains the only modification of 
these inhibitions in reference to the sale of stamped paper, 
and provides: 

‘*Postage stamps and stamped envelopes may be sold at 
a discount to certain designated agents, who will agree to 
sell again without discount, under rules to be prescribed 
by the Postmaster-General; but the quantities of each sold 
to any one agent at one time shall not exceed one hundred 
dollars in value, and the discount shall not exceed tive per 
centum on the face value of the stamps, nor the same 
per centum on the current price of the envelopes when sold 
in less quantities.” 

The company contends that the Government will not lose 
anything under the proposed arrangement for the reason 
that postage will be paid on the missives that are actually 
returned in the mail to the addressees. This contention will 
be considered hereafter. 

Conceding for the present that the Government will recoup 
itself eventually from the company for the postage on all 
missives actually deposited and returned in the mails, there 
still remains a direct violation of law if stamped paper is 
sold the company under the plan proposed for less than face 
value, including cost of production. 

Congress has provided (Sec. 2918, Rev. Stat.) that the 
Postmaster-General shall furnish stamped envelopes and 
postal cards to all postmasters, who shall keep such en- 
velopes and cards for general sale. Under the proposed 
arrangement this provision of the law would be evaded, 
and the public, who now have the right to purchase of the 
Government, would be compelled to patronize this private 
monopuly. 

It is interesting to note that the ** device” or idea of return 
cards and envelopes was known to Congress in 1879, while 
the patent under which The Return-Postage Clearing 
Company propose to operate was not applied for until 
September 1, 1900. : 
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The act of March 3, 1879, section 32 (20 Stat., 362), pro- 
vides— 

‘*That the Postmaster-General is hereby authorized to 
take the necessary steps to introduce and furnish for public 
use a letter-sheet envelope, on which postage stamps of the 
denominations now in use on ordinary envelopes shall be 
placed. And the Postmaster-General is also authorized to 
introduce and furnish for public use x double postal card, on 
which shall be placed to one-cent stamps, and said card to 
be so arranged for the address that it may be forwarded and 
returned, sad cards to be sold for two cents apiece; and also 
to introduce and furnish for public use a double letter en- 
velope, on which stamps of the denominations now in use 
may be placed, and with the arrangement for the address 
similar to the double postal card; said letter-sheet and 
double postal card and double envelope to be issued under 
such regulations as the Postmaster-General may prescribe, 
* * * And provided, That no money shall be paid for 
royalty or patent on any of the articles named.” 

This act authorizes the Postmaster-General to introduce 
the double postal card, so called, and to charge therefor 2 
cents apiece, and to introduce and ‘furnish for public use a 
double letter or return letter envelope. It will be noted 
that Congress deemed legislation necessary to enable the 
Postmaster-General to introduce and sell a return postal 
card, notwithstanding that the cards were to be sold for 
‘ash ineluding postage. It is significant that the act closes 
with the provision that ‘‘no money shall be paid for royalty 
or patent on any of the articles named.” It 1s a question 
worthy of careful consideration whether the proposed 
scheme of this company is not a violation of the spirit of 
this provision in the act quoted. It may be contended that 
since the Government does not. directly pay a royalty to the 
company, there is no violation of this law. But is not the 
company to be given an absolute monopoly of the sale of 
all such return cards and envelopes within the jurisdiction 
of the United States’ Congress has provided that such 
cards and envelopes shall be furnished the public by the 
Government at the actual cost. of production with the legal 
postave added; and when such sale is made by the Govern- 
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ment, the purchaser of the stamped paper is entitled to 
have it carried through the mails to its destination. 

Under this proposed arrangement, every missive that is 
carried in the mails, notwithstanding it contains a stamp 
representing the legal rate of postage, will necessarily be 
subject to a further charge, for it is perfectly apparent 
that this company must charge something in order to main- 
tain its army of carriers, and to provide a profit. 

Congress did not necessarily prohibit the Postmaster- 
General from paying royalties to any company because it 
expected the revenue of the Government to suffer by reason 
of the payment of such royalties, but because it wished to 
protect the people who in the Jast analysis would be compelled 
to bear the burden. If this arrangement should be carried 
out, the Government would not directly pay a royalty to the 
company, but the result of the arrangement would he to 
place the company ina position to exact tribute from the 
public. ; 

Section 3896, Revised Statutes, provides that ‘* Postage 
on all mail matter must be prepaid by stamps at the time of 
mailing unless herein otherwise provided for.” The only 
exceptions to this requirement of prepayment are official 
matter, and mail matter of the first class upon which one 
full rate of postage has been paid, which may be forwarded 
to its destination charged with the unpaid rate to be col- 
lected on delivery. These exceptions do not, of course, 
apply to second, third, or fourth class matter, which must 
be fully prepaid before it will be forwarded to destination. 

Section 3901, Revised Statutes, provides that boxes rented 
at any post-office shall be paid for at least one qnarter in 
advance. 

The act of March 3, 1879 section 9, (20 Stat., 35s), 
provides— 

‘That on mailable matter of the first class, except postal 
cards and drop letters, postage shall be prepaid at the rate 
of three cents for each half ounce or fraction thereof; postal 
cards shall be transmitted through the mails ata postage 
charge of one cent cach, including the cost of manufacture; 
and drop letters shall be mailed at the rate of two cents per 
half ounce or fraction thereof, including delivery at the 
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letter-carrier offices, and one cent for each half ounce or 
fraction thereof where free delivery by carrier is not estab- 
lished. The Postmaster-General may, however, provide by 
regulation for transmitting unpaid and duly certified letters 
of soldiers, sailors, and marines in the service of the United 
States to their destination, to be paid on delivery.” 

This act was subsequently amended, and the rate changed 
to 2 cents an ounce on mail matter of the first class. 

Is the plan proposed by this company a pre-payment of 
postage within the meaning of section 3896? The policy of 
the Government has been for many years to conduct its 
postal system on a cash basis. Under the plan of this com- 
pany there would be a wide departure from the previous 
~ policy of the Government, for its scheme contemplates a 
credit business with the company always a debtor, and the 
Government always a creditor. The only guaranty of the 
Government for reimbursement would be the deposit of the 
company at Washington, while the business of the company 
might extend all over the land and to every post-office in 
the country. It is proposed to farm out, so to speak, a 
part of the business of the Department to the company on 
credit. The deposit which the company proposes to make 
represents a sum which, 27 the opinion of the company, will 
for a given time cover tlre postage on the envelopes and 
cards that will be returned in the mails—that is, the com- 
pany says to the Government, we will purchase at the out- 
set 3,000,000 stamped envelopes for which we will pay you 
not $63,600, which the law requires, but $3,960, and 5,000,000 
cards for which we will pay $1,196.25 instead of $50,000, 
and after these envelopes and cards are used, and after they 
are carried in the mails to the office of destination, we will 
pay you the postage thereon. The language of the statute 
admits of but one construction, namely, actual pre-payment 
in stamps at the time of mailing. The argument advanced 
by the company that Congress has modified the requirement 
of prepayment. in reference to second-class matter is falla- 
cious. The act of June 13, 1898 (30 Stat., 448) provides— 

“* * * That after the thirtieth day of June, eighteen 
hundred and ninety-cight, the use of newspaper and periodi- 
cal stamps may be discontinued; and all postage on second- 
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class matter mailed shall be collected and aceounted for 
under such regulations as the Postmaster-General may pre- 
scribe: And promded further, That this shall in no manner 
be construed so as to repeal the present law requiring pre- 
payment of postage upon second-class mail matter, * * *” 
It will be noted that Congressional authority was deemed 
necessary to discontinue the use of stainps in connection 
with postage on second class matter, even though actual 
pre-payment was to be made. The chanve was simply to 
facilitate the business of the Department; and in no case 
where postage is required, does the Government carry such 
second-class matter until postage has been fully prepaid, 
Pre-payment ef postage was provided by Congress for the 
twofold purpose of guarding against the loss to the Govern- 
ment which would inevitably ensue under any credit busi- 
ness, and to simplify the postal service and minimize the 
expenses connected therewith. Under the proposed scheme 
of this company it would be necessary at each office to keep 
books of account, and reports would be required from post- 
masters all over the country to the central oflice at Wash- 
ington. Moreover, should this scheme be adopted and put 
into general operation throughout the country, itis obvious 
that the Government would soon deliver to the company 
millions of envelopes and postal cards, representing hundreds 
of thousands of dollars, which would be entitled to be ear- 
ried in the mails. To offset its ability, the company pro- 
poses a deposit, which would of necessity be far Jess than 
the aggregate value of such outstanding stamped paper. 
Under the present law the Government derives consider- 
able profit from the postal cards and stamped envelopes 
which are sent out In large quantities by advertising houses 
and others, to prospective patrons, under the hope and 
expectation that they will be returned in the mails. but 
which experience demonstrates are in a majority of cases 
never used. Under the proposed arrangement such profit 
would inure wholly to the benefit of this company, and even 
though the company should pay to the Government. the 
postage upon the missives returned in the mails when such 
missives reached the office of delivery, the Government would 
still be the loser. The proposal of the company is silent 
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as to when its patrons—that is, the sub-addressees—would 
be required to reimburse the company for the amount paid 
the Government as postage on the returned missives. There 
is nothing to prevent the company from selling the missives 
at a good profit—a profit which, as before pointed out, now 
goes to the Government—and then collecting postage on all 
missives returned before making payment to the United 
States. In fact the provision in the proposed contract that 
these missives are to be delivered, not. to the sub-addressees, 
but to the representative of the company, paves the way for 
such an arrangement. In my opinion this would not be a 
pre-payment of postage within the meaning of the law. 

Another objection to this proposed scheme is the serious 
embarrassment and confusion which would result in the 
readjustment of salaries of postmasters of the first, second, 
and third classes. Under the act of March 3, 1883 (22 Stat., 
600), the salaries of postmasters of the first, second, and 
third classes are ascertained and fixed by the Postmaster- 
General from their respective quarterly returns. It will 
be at once apparent that the proposed scheme would deprive 
postmasters all over the country of one of their principal 
sources of revenue, namely, the sale of stamped paper. 
This, in turn, would, result under the law in a reduction in 
the salaries of such postmasters, with a corresponding  re- 
duction in their working force. All this would result with- 
out reducing the amount of work to be performed by these 
postmasters, but, according to the claim of the company, 
increasing it. 

A careful examination of the debates In Congress, when 
similar schemes have been under consideration, fails to dis- 
close a claim on the part of anyone that such schemes could 
be put into operation without additional legislation. In 
fact, it seems to have been conceded on all sides that such 
legislation was necessary. In addition to this. at least three 
Postmasters-General, in communications to the Chairman of 
the Committee on Post-Oflices and Post-Roads of the [fouse 
of Representatives, advised against the passage of the bill 
to incorporate similar schemes into the postal system, basing 
their objections largely upon the radical departure which 
they saw in the schemes from the previous policy of the 
Goverament. 
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Postmaster-General Charles Emory Smith (letter dated 
February 28, 1900) said: 

‘But serious as would be the embarrassments of admin- 
istration under this measure, the gravest objection is one of 
principle. The proposition to turn over a part of the postal 
service to a private corporation and monopoly is utterly re- 
pugnant to the whole history of the postal establishment. 
Under the proposed plan the people would do business, not 
as now, directly with the Department itself, but through a 
private company. That company would furnish the reply 
envelopes and cards; it would be the only medium through 
which the contemplated privilege of omitting pre-payment 
and paying postage on delivery conld be exercised; its 
charges would be beyond control. It would collect: the 
revenue upon the whole class of matter within its sphere; 
and it would hold a complete monopoly ina branch of the 
service which belongs wholly to the Government and the 
people. 

‘‘This scheme is the first serious proposition which has 
ever been made to farm out a part of the postal service of 
the United States under the disguise of a patented device 
which is in no way essential, even to the accomplishment of 
the object which is aimed at. The fundamental principle 
of the postal system is to give the people the service which 
they require at the least possible cost, with no expectation of 
profit, and with no charge beyond what is actually required 
to pay for the service. But the plan under consideration 
proposes to put a branch of the service wholly and exclu- 
sively in the hands of a private company, and thus compel 
the people to pay to a monopoly such tribute as it may be 
able to exact. 

‘‘The plan is the more questionable because the service 
can be rendered at less cost and in a much better way by 
the Government itself without any intermediary whatever.” 

Postmaster-General W. L. Bissell (letter dated May 22, 
189-4) said: 

‘* The tendency of postal legislation ever since the intro- 
duction of stamps as a means of paving postage has been 
toward compulsory pre-payment, until to-day it is the rule 
of the statutes. And this, I think everybody will admit, is 
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the correct principle, for it is the application of the cash 
instead of the credit system to the transaction of postal 
business. To depart from this rule now, through this bill 
in favor of the [company], unless it can be shown that the 
general public and the postal revenues will thereby be 
greatly benefited, may not unreasonably be looked upon as 
of doubtful expediency. * * * 

‘*The bill does not previde for any allowance to fourth- 
class postinasters for the handling of such of the cards and 
envelopes of the association as may be mailed at their offices. 
Under the present law s .ch postmasters are entitled to com- 
missions on the cancellation of stamps attached to mail mat- 
ter. Is it intended to deprive these postmasters of any 
compensation connected with the handling of this matter? 
Besides, will not the sale of the association’s cards and 
envelopes interfere with postmasters whose compensation 
is largely based on their sales of stamped paper?” 

Postmaster-General Gary (letter dated March 23, 1898), 
said: 

‘*This measure, in my judgment, involves so dangerous 
an innovation upon the past and present policy of the law 
as to the pre-payment of postage, and the unfettered gov- 
ernmental control of the postal service, and is generally so 
objectionable—presenting no advantage to the people or the 
Department, so far as I can see, but conveying a valuable 
franchise without any consideration whatever, to a private 
corporation—that Tam constrained to call your attention to 
it and to advise that 1t do not become a law. * * * 

‘From the foundation of the Government it has been its 
policy to exercise exclusive control over the operations of 
the postal service, and the experience of the nation has fully 
sustained the wisdom of this course. No private corpora- 
tion has been or ought to be allowed to take any part in the 
Inanagement of this great public establishment, which comes 
so intimately into contact with all the people; certainly its 
revenues should be collected and handled by its own servants, 
under the strict rules that now prevail, and that keep the 
Department practically free from loss by defaleation. But 
this bill proposes to give upa part of such control—to allow 
a private association to become to a large extent the inter- 
mediury as to the payment of postage between the Govern- 
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ment and the public—in a word, to compel the Government 
to enter into a contract with such [company] by which the 
Post-Office Department is to carry on its business, not 
directly, as it is now doing, with all the people, but by 
arrangement with a private corporation, and without any 


consideration. 
* *& x * * 


‘For over forty years pre-payment of postage has been 
the established policy of the Government. This policy is 
wise, simple, safe, and proper; it involves the cash instead 
of the credit principle in business; it renders unnecessary 
the system of espionage and of accounts which is more or less 
inevitable under any credit system.” 

I heartily indorse all that is said in these quotations in 
reference to the legal impediments in the way of the adop- 
tion of such a scheme. 

It may be urged that these letters were written with 
reference to plans that differ from the one here considered, 
but an examination of all the schemes shows that their 
fundamental principle is the same. 

For the reasons heretofore stated, I am of the opinion 
that you are without authority to place the plan of The 
Return-Postage Clearing Company into operation. 

Respectfully, 
W. H. MOODY. 

The PostMAsTER-GENERAL. 


ATTORNEY-GENERAL—OPINION. 


The Attorney-General declines to express an opinion upon the question 
whether a willful refusal to give true answers to inquiries concerning 
statistics which, by section 6 of the permanent census act of March 6, 
1902 (32 Stat., 52), the Department of Commerce and Labor is author- 
ized to collect, would subject a person to the penalties prescribed by 
section 22 of the act of March 3, 1899 (30 Stat., 1020), for the reason 
that the question is preeminently one for judicial and not executive 
determination. 

DEPARTMENT OF JUSTICE, _ 

february 15, 1905. 
Sir: I have received your request of the 23d ultimo for 
my opinion whether a willful neglect or refusal to give true 
and complete answer to inquiries concerning statistics 
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which, by section 6 of the permanent census act of March 
6, 1902 (82 Stat., 52), you are authorized to collect, would 
subject a person to the penalties which section 22 of the act 
of March 3, 1889 (30 Stat., 1020), attaches to a like refusal 
or neglect with reference to the statistics authorized by that 
act. 

Whatever the proper construction of those statutes muy 
be, the punishment referred to could be inflicted in no other 
way than by proceedings in court. For that reason, the 
question is preeminently one for judicial and not executive 
determination. It does not arise in the administration of 
your Department, within the meaning of section 356 of the 
Revised Statutes, and manifestly, therefore, is not a subject 
upon which Iam allowed to render official opinions. (11 
Opin., £07; 18 1b., 160; 19 1b., 56; 20 tb., 210, 314, 5389, TO2, 
714: 21 ib., 6, 369, 557; 22 ib., ISL; 24 ib., 69; 25 ib., 97.) 

Moreover, your communication does not disclose any facts 
which might call for action on your part or which might be 
supposed to render anyone subject to the penalties referred 
to. For aught that appears the question is entirely a hypo- 
thetical one. It is not considered proper for me to deliver 
opinions under such circumstances. (21 Opin., 109, 568; 
22 ib., 77; 23 ib., 178; 24 ib., 59, 102, 556.) 

Respectfully, 
W. H. MOODY. 

The SECRETARY OF COMMERCE AND LABOR. 


HEAD TAN—ALIEN DIPLOMATIC OFFICERS—TRANSPORTA- 
TION COMPANIES. 

The act of March 3, 1908 (32 Stat., 1273), which requires the payment by 
transportation companies of a duty of $2 for each and every passen- 
ger not a citizen of the United States, or of Canada, Mexico, or Cuba, 
who shall be brought into the United States by them, appties as well 
to alien officials coming into the United States on diplomatic missions 
ax to aliens who are private individuals and come here for other pur- 
POXeES. 

The duty thus Imposed ig not a tax upon the officials of foreign govern- 
ments, but is merely a charge imposed upon the transportation com- 
pany for every passenger brought into the United States by it. 


DEPARTMENT OF JUSTICE, 
February 20, 1905, 
Sir: I have the honor to respond to the question sub- 
mitted in your letter of December 27 last, namely, whether 
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‘‘transportation companies bringing aliens to the United 
States, either overland or by water, are chargeable under 
said section (section 1 of the act of March 3, 1903, entitled 
‘An act to regulate the immigration of aliens into the 
United States’) with the tax of 82 upon any passengers 
brought by them who are officials of foreign governments, 
specifically such as are connected with the diplomatic repre- 
sentation of such foreign governments in the United States.” 

That portion of section 1 of the act of March 3, 1903 (82 
Stat., 1213) referred to, which is material here, is as follows: 

‘* That there shall be levied, collected, and paid a duty of 
two dollars for each and every passenyer nota citizen of the 
United States, or of the Dominion of Canada, the Republic 
of Cuba, or of the Republic of Mexico, who shall come hy 
steam, sail, or other vessel from any foreizn port to any 
port within the United States, or by any railway or any 
other mode of transportation, from foreign contiguous ter- 
ritory to the United States. The said duty shall be paid to 
the collector of customs of the port or customs district to 
which said alien passenger shall come, or, if there be no col- 
lector at such port or district, then to the collector nearest 
thereto, by the master, agent, owner, or consignee of every 
such vessel or transportation ‘ine.” 

This provision is plain, explicit, and unambiguous, and 
being so admits of no construction, but must be taken as it 
plainly reads—that is, the duty of $2 is levied and must be 
paid *‘for each and every passenger not a citizen of the 
United States, or of the Dominion of Canada, the Republic 
of Cuba, or of the Republic of Mexico, who shall come by 
steam, sail, or other vessel from any foreign port to any 
port within the United States, or by any railway or other 
mode of transportation, from foreign contiguous territory 
to the United States.” 

This in terms applies as well to alien officials thus coming 
into the United States upon diplomatic missions as to 
aliens who are private individuals and come here for any 
other purpose. As Congress has made no such distinction 
we can make none. Whether this application of the pro- 
vision to all aliens alike, (save those expressly excepted), 
was purposed or inadvertent, can make no difference within 
the meaning of the language in fact used. It is not per- 
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mitted to supply by construction what the legislature has 
omitted by inadvertence. ‘* /ta lex seripta” is all that can 
be said of such an enactment. 

If it were necessary it might be further pointed out that 
when, as in this case, Congress has made certain exceptions 
to a general provision, it must be presumed to have made 
all that were intended, and it is no part of construction to 
add others. We must not impute to Congress forgetful- 
ness of this large and important class, namely, diplomatic 
representatives, and consequent inadvertence in not except- 
ing them from the general provisions of the section, even if 
this would permit us to correct the mistake. 

Moreover, this law was originally enacted in 1882 (22 Stat., 
21+), and the Executive Department charged with its en- 
forcement immediately thereafter required transportation 
companies to pay a tax for passengers who were alien ofh- 
cials, and this practice has continued down to the present 
time. 

Under the act of August 18, 1894 (28 Stat., 391), the head 
money for each passenger was increased from fifty cents to 
one dollar without any change being made in the language 
of the act. 

Under the act of March 3, 1903 (32 Stat., 1213), which 
was a revision of the immigration laws, the head money 
was raised to $2 for each passenger. The question was 
first considered in the House as to whether an exception 
should be made in favor of foreign representatives, and the 
following discussion ensued: 

‘¢Mr. Perkins. The intention is to tax every man who 
comes from England on business, every traveling agent, 
every member of an embassy, or a tourist from England, 
and to say that he shall pay a dollar and a half to get into 
the United States. 

“Mr. Suattruc. The passengers do not pay it; the steam- 
ship companies pay it. 

‘* Mr. Perkins. Is that the law now ? 

‘*Mr. Suatruc. That is the effect of it. I presume it has 
been so for twenty-five years. 

‘*Mr. Perkins. And the tax is collected on every trav- 
eler? 

‘*Mr. Suarruc. Yes. 
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**Mr. Hrtxi. Do I understand that a person coming from 
England to spend a week in the United States for business 
purposes or for pleasure that a tax is laid of a dollar and a 
half for coming into the country ? 

‘*Mr. Suatruc. Yes; but the steamship company pays 
it.” (Cong. Rec., vol. 35, part 6, 57th Cong., 1st sess., 
p- 5814.) 7 

The bill was then sent to the Senate, where it was amended 
by striking out the word ‘‘ passenger” and inserting the 
words ‘‘alien immigrant.” This was done so that the trans- 
portation companies would only be required to pay duty for 
those aliens who came to this country with a view to making 
it their home or permanent place of abode. In conference, 
however, it was recommended that the Senate recede from 
its amendment on the ground that it would be difficult to 
tell who were ‘‘alien immigrants,” the statement of the 
immigrant himself being the only available means of de- 
termining. The conference recommendation was adopted 
and the word “‘ passenger” restored to the bill. 

The law does not impose a tax upon the officials of foreign 
governments, but merely imposes a charge upon the trans- 
portation company of $2 for each and every passenger (save 
those expressly excepted) brought into this country by such 
company. The money thus collected constitutes a perma- 
nent appropriation called ‘The immigrant fund,” which is 
used under the direction of the Secretary of Commerce and 
Labor for certain purposes enumerated in the statute. The 
law is not restricted in its application to immigrants, but 
applies to all alien passengers whether they come here as 
immigrants or tourists, or for other purposes. (18 Opin., 
185, 196.) 

It being clear, therefore, that Congress has made no ex- 
ception in favor of passengers who are oflicials of foreign 
governments, your question is answered in the aflirmative. 

Respectfully, 
W. H. MOODY. 

‘The Secretary OF COMMERCE AND Labor. 
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COMPUTATION OF DRAW BACK—IMPORTED WHEAT. 


In computing the drawback on the export of flour made from imported 
wheat, the relative values of the flour and other products at the time 
and place of manufacture should be used as the basis of calculation. 

Where only a part of the products from imported wheat is exported, 
the proportionate value of the same for drawback purposes should be 
determined without allowing anything for the increased price such 
part would bring in domestic markets because of the privilege of 
drawback. 

DEPARTMENT OF JUSTICE, 
February 25, 19085. 
sir: I have the honor to reply to your letter of February 

20, wherein you advise me that the manufacturer has pre- 
sented claims for drawback of duties paid on imported wheat 
used at Minneapolis in the manufacture of flour thereafter 
entered for export at New York, and ask an expression of 
my opinion touching the basis upon which allowance of the 
same should be made. 

It appears that from the imported wheat some seven prod- 
ucts—various grades of flour, bran, etc.—were made; some 
of the flour has been entered for export, other products will 
be consumed in this country. 

You propound two questions: 

First. * In computing the drawhack on the export of flour 
from Imported wheat, should the relative value of the flour 
and other products, at the time and place of manufacture, 
be used as the basis of calculation, or the relative values of 
the various products, at the time and place of export?” 

Second. ‘In calculating the drawback on flour made from 
imported wheat, shall the values of the flor and other prod. 
ucts of milling, used as a basis of computation, be the values 
for domestic consumption, or should they include, in the 
case of the exportable products, such increased value as they 
may have due to the drawback privilege itself?” 

In Cnited States ve Dean Linseed-Orl Company (87 Fed., 
453), the court held that where an imported material upon 
Which duties have been paid by weight is manufactured into 
two separate products of different values and only one of 
them is exported, the drawback should be paid by distribut- 
ing the duty between the manufactured articles in propor- 
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tion to values and not according to weight. The doctrine of 
that case I regard as sound, and it should be followed. 

In order to ascertain the amount of drawback whick 
should be paid upon the exportation of one of several prod- 
ucts manufactured from imported material, it is important 
to determine their relative values rather than the absolute 
worth of any one of them. If all the products manufac- 
tured from a bushel of imported wheat be sent out of the 
country the exporter is entitled to the full duty paid—25 
cents—less 1 per centum. If only one be exported and its 
value is say one-third of the total value of all, the drawback 
should be one-third of the duties paid on the materials used, 
less 1 per centum of such duties. 

In an effort to ascertain the proportionate value of any 
one of the products from imported material the same stand- 
ard should be applied to all, and I regard it as your duty to 
adopt « standard which will protect the Treasury against 
imposition and permit ascertainment of the amounts to be 
paid with reasonable facility although absolute accuracy 
may not result in every case. 

In reply to your first question, I am of opinion the draw- 
back on the export of flour from imported wheat should be 
computed according to the relative values of the flour and 
other products at the time and place of manufacture. 

In reply to the second question, 1 am of opinion that 
where only a part of the products made from imported 
wheat is exported, it is proper to determine the propor- 
tionate value of the same for drawback purposes without 
allowing anything for the increased price such part would 
bring in the domestic markets because of the privilege of 
exportation with right of drawback. 

Very respectfully, 
W. H. MOODY. 

The SECRETARY OF THE TREASURY. 
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REFUND OF ENTRANCE AND CLEARANCE FEES— 
CANADIAN VESSELS. 


The right to a refund of entrance and clearance fees improperly exacted 
by the collector of customs at Pembina, N. Dak., from Canadian ves- 
sels entering and clearing that port after the passage of the act of 
March 3, 1897 (29 Stat., 689) abolishing such charges, is governed by 
section 26 of the act of June 26, 1884 (23 Stat., 59). 


DEPARTMENT OF JUSTICE, 
March 29, 1908. 

Str: I have the honor to reply to your communication of 
January 14, 1905. 

You report that more than ten days, and within a year, 
after the same were paid, certain vessels applied to the 
collector of customs at Pembina, N. Dak., for refund of 
entrance and clearance fees illegally, improperly, and ex- 
cessively imposed on them in contravention of the act of 
Congress approved March 3, 1897 (29 Stat., 689), abolish- 
ing charges for foreign entrances and clearances on the 
northern, northeastern, and northwestern frontiers. You 
desire to know whether the right to refund such fees is 
governed by section 26, act June 26, 1s84 (23 Stat., 59), 
which applies to any illegal exaction or charge arising 
under the laws relating to vessels or seamen where applica- 
tion is made within a year, or whether section 14 of the 
customs administrative act of June 10, 1890 (26 Stat., 137), 
applies. 

Tam of opinion that section 14, customs administrative 
act, does not refer to such entry and clearance fees as those 
mentioned by you, and that the right to refund the same 
depends upon the provisions of section 26 of the act of June 
26, ISS4. 

Very respectfully, 
HENRY M. HOYT, 
Acting Attorney-General. 

The SECRETARY OF COMMERCE AND Labor. 


The Secretary of Commerce and Labor. 377 


PRINTING OF SPECIAL REPORTS OF DEPARTMENT BUREAU 
CHIEFS. 


Section 89 of the act of January 12, 1895 (28 Stat., 622), authorizes the 
printing of 2,500 copies of special as well as annual reports of Depart- 
ment bureau chiefs, when such printing is directed by the head of a 
Department. 


DEPARTMENT OF JUSTICE, 
April 1, 1905. 

Str: I have your letter of March 18, in which you request 
an expression of opinion as to the number of copies of the 
‘*Report of the Commissioner of Corporations on the Beef 
Industry” which the Public Printer is authorized to furnish 
on requisition of your Department. It appears that you 
have asked him to furnish 2,500 copies of that report, and 
that he has declined to honor your requisition on the ground 
that section 89 of the act of January 12, 1895 (28 Stat., 622), 
does not authorize the printing of more than 1,000 copies 
of such report, the provision allowing 2,500 copies being 
applicable only to an annual report. 

A sinilar situation has arisen before, involving an Exec- 
utive Department in its relations with the Public Printer, 
and there are precedents for rendering an opinion on the 
subject, notwithstanding certain technical objections which 
might be perceived (21 Opin., 405, 423). 

I am inclined to think that the view suggested by the 
Public Printer is not the proper construction of the statute, 
which limits generally the printing of reports, publications, 
or documents to 1,000 copies, excepting the anianual report 
of the head of a Department, which is limited to 5,000, and 
the reports of chiefs of bureaus, which are limited to 2,500, 
the head of a Department being ennpowered to direct whether 
reports made to him by bureau chiefs and chiefs of division 
shall be printed at all or not. On the one hand, it is note- 
worthy that the word ‘‘annual” is not expressed with refer- 
ence to reports of bureau chiefs or chiefs of division. On 
the other hand, the inference is not unnatural that the reports 
of subordinates which may be printed up to 2,500 were in- 
tended to be annual reports, because otherwise such special 
and interim reports of subordinates would be less restricted 
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as to printing than the special report of the head of a Depart- 
ment, which would fall under the general limitation of 1,000 
copies. But I think this objection is more apparent than 
real, and that the language should be interpreted strictly as 
it reads. 

It must be held that Congress, having just used the phrase 
‘fannual report,” referring to the head of a Department, 
omitted the adjective intentionally in providing for reports 
of chiefs of bureaus. The practical considerations which 
incline me to this view are these: That the annual report of 
the head of a Department is in general the only report he is 
called upon to make; that any special report desired from 
him, beyond reports to the President not for general pub- 
lication, is likely to be called for under Congressional action, 
by which extraordinary printing, if necessary, would be pro- 
vided for; that, since the annual report of the head of a De- 
partment reflects the annual reports of his subordinates with 
sufficient detail, there is no need for printing their annual 
reports beyond the number of the general limitation. 

Special reports, however, may be and constantly are called 
for from chiefs of bureaus in reference to important inves- 
tigations, as in this case, and with relation to a large variety 
of matters of practical and scientific import embraced in the 
Government administration. These matters are often of 
vital, immediate, and wide public concern. Such reports 
can only be printed at all by direction of the head of a De- 
partment, which is a sufficient safeguard and check, and, 
being so directed, may properly fall under the intermediate 
limitation —less than that of the annual report of the head 
of the Department, but greater than that of the general rule. 

Furthermore, this limitation as to reports of bureau chiefs 
is specific, and it is worthy of note that in 21 Opin., 405 
(ante), it is held, as a general rule of statutory interpreta- 
tion, that in cases of apparent conflict the more specific pro- 
vision should govern, and this is especially the case where 
the specitic provisions follow the general one. 

Finally, notwithstanding the apparent incongruity that 
the report of a subordinate officer by the authority of his 
chief can be printed in larger numbers than a special re- 
port of the chief himself, in practical effect and without any 
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evasion of the spirit and intent of the law, as 1 view the 
case, the head of a Department in this way would substan- 
tially and properly promulgate as his own, the report of a 
bureau chief. This apparent incongruity could not reason- 
ably be viewed as controlling, because in sharp contrast 
with it the last sentence of the section provides, as I have 
noted, that heads of Departments shall direct whether 7- 
ports made to them by bureau chiefs shall be printed or not. 
It could hardly be contended that this order is restricted to 
annual reports, and yet, notwithstanding the slight differ- 
ences in the language, this would be the logical result of 
the view that ‘‘the reports of chiefs of bureaus” in the 
previous portion of the section are restricted to annual 
reports. In this very law it is evident that when Congress 
has in mind the annual reports of subordinate officers, it 
savs so (section 91). 

The question is by no means free from doubt, and may 
be viewed as offering strong reasons for either view, but on 
the whole I clearly incline to the more liberal construction 
of the statute, and so advise you. 

Very respectfully 
vee" ENRY M. HOYT, 
Solicitor- General. 
Approved : 
W. H. MOODY. 


The SECRETARY OF COMMERCE AND LABOR. 


DETAIL OF CLERKS TO CIVIL SERVICE COMMISSION. 


Section 3 of the civil-service act of January 16, 1883 (22 Stat., 405), 
authorizes the detail of persons in the official service of the executive 
Departments to be members of the boards of examiners in the Civil 
Service Commission, but does not authorize such detail for any other 
purpose or service. 

Opinion of December 22, 1904 (ante, 301), adhered to. 


DEPARTMENT OF JUSTICE, 
alpril s, 1905. 
Sir: I have the honor to respond to your letter of March 
11, 1905, in which, with its inclosures, you request my 
Opinion upon the question ‘*whether there is any authority 
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of law for the War Departinent temporarily detailing to 
the Civil Service Commission a clerk in the office of the 
Chief of Engineers of this Department whose salary is paid 
under the following provision in the legislative, executive, 
and judicial appropriation act for the fiscal year ending 
June 30, 1905 (33 Stat., 115): 

“Office of the Chief of Engineers: The services of skilled 
draftsmen, civil engineers, and such other services as the 
Secretary of War may deem necessary, may be employed 
in the office of the Chief of Engineers, to carry into effect 
the various appropriations for rivers and harbors, fortifica- 
tions, and surveys to be paid from such appropriations: 
Provided, That the expenditures on this account for the 
fiscal year ending June thirtieth, nineteen hundred and five, 
shall not exceed eighty thousand dollars; and that the Sec- 
retary of War shall each year, in the annual estimates, 
report to Congress the number of persons so employed and 
the amount paid to each.” 

Stated as broadly as itis, a direct answer to your question 
would be difficult if not impossible, for it is quite possible 
that such detail might be made for one purpose and not for 

others; and your communication does not make it clear 
whether such detail is for the general service and purpose 
of the Civil Service Commission, or for service on the 
board of examiners of that Commission. 

With reference to the general power of one Executive 
Department to detail a portion of its force for service In 
another Departinent or bureau thereof, I adhere to my 
former opinion of December 22, 1904 (ante, p. 301), In sub- 
stance that, barring sudden emergencies, of which I do not 
speak either way, unless authorized by some law, this may 
not be done. 

When a force is employed and paid for service in one 
Department, no portion of it, unless so authorized by law, 
ean be transferred to the service of another Department 
for the service of which provision is already made by ap- 
propriations for that Department, and to the full extent 
intended by Congress. It remains, therefore, but to in- 
quire whether there is any specific authority of law for the 
detail here in question. 
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The only legal warrant for such a detail of which I am 
aware, is found in section 3 of the civil-service act of Jan- 
uary 16, 1883 (22 Stat., 405), a portion of which is as follows: 

‘The Commission shall, at Washington, and in one or 
more places in each State and Territory where examina- 
tions are to take place, designate and select a suitable num- 
ber of persons, not less than three, in the official service of 
the United States, residing in said State or Territory, after 
consulting the head of the Department or office in which 
such persons serve, to be members of boards of examiners, 
and may at any time substitute any other person in said 
service living in such State or Territory in the place of any 
one so selected.” 

It will be observed that the only warrant which this sec- 
tion affords for the selection of persons in the official service 
of the United States for service in the Commission, is for 
the selection of such persons ‘*‘to be members of boards of 
examiners.” These boards are to be of not less than three 
members each, and I am of opinion that the section in part 
quoted above authorizes, when requested, the detail of per- 
sons in the official service of the Executive Departments to 
be members of such boards of examiners. 

But if, as I infer from the letter of the Civil Service 
Commission to you, transmitted with your note, this section 
is construed as authorizing such details for the general 
service or purpose of the Commission, or, indeed, for any 
other service than as members of such boards of examiners, 
I do not concur in such construction. When Congress, with 
the subject directly in mind, has expressly stated the pur- 
pose for which such details may he made, this must he taken 
as the only purpose for which they were intended, and they 
can be made for no other. 

This view is greatly strengthened by reference to the 
various appropriation acts wherein provision has been made 
from time to time for clerks and employees for the Civil 
Service Commission at Washington. The legislative, execu- 
tive, and judicial appropriation act approved March 18, 
1904, for the fiscal year ending June 30, 1905, provides for 
126 clerks and employees for the Commission at Washing- 
ton. Clearly Congress intended to restrict. the Commission 
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to the number of clerks and employees thus specifically pro- 
vided for. 

I am of opinion, therefore, that if the detail referred to 
in vour letter and its inclosures was for service as member 
of a board of examiners in the Civil Service Commission, it 
was warranted by the section referred to; otherwise that it 
was without legal warrant. 

Respectfully, 
W. H. MOODY. 

The SECRETARY OF War. 


RETURN OF CLERKS DETAILED TO CIVIL SERVICE COM- 
MISSION, 


The provision of the legislative, executive, and judicial appropriation 
act of February 3, 1905 (33 Stat., 643), prohibiting the detail of 
clerks or other employees from the Executive Departments in Wash- 
ington to the Civil Service Commission for duty in the District of 
Columbia, was not only intended to prohibit further details, but to 
secure the return to their respective Departments of all clerks now 
under detail. 

DEPARTMENT OF JUSTICE, 
April 8, 1905. 
Str: I have the honor to respond to your note of March 

21, 1905, inclosing a request from the Civil Service Com- 

mission for an expression of my opinion as to whether the 

provisions of the legislative, executive, and judicial appro- 
priation act approved February 3, 1905 (33 Stat., 643), pro- 
hibiting the detail of clerks or other eriplovee: from the 

Executive Departments in Washington to the Civil Service 

Commission for duty in the District of Columbia, will re- 

quire the Commission *‘on July 1, 1905, to return to their 

respective Departments the persons now serving as details, 
or whether the prohibition merely intends to prevent the 

detail of other and additional employees after July 1, 1905.” 
Provision has hitherto been made in the various appro- 

priation acts for quite a laree force of clerks and employees 

for service In the Civil Service Commission at Washington. 
The Commission has, nevertheless, secured the detail of 
clerks from other Departments of the Government in 
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Washington to the Commission for performance of duty 
here. 

This practice, the Commission contends, is authorized by 
section 3 of the civil-service act (22 Stat., 403, 404), which 
reads as follows: 

co* * 6 * | ©The Commission shall, at Washington, and 
in one or more places in cach State and Territory where 
examinations are to take place, designate and select a suit- 
able number of persons, not less than three, in the official 
service of the United States, residing in said State or Ter- 
ritory, after consulting the head of the Department or 
office in which such persons serve, to be members of boards 
of examiners.” 

I have just ruled, in an opinion to the Secretary of War 
(ante, p. 379), that this section authorized the detail of 
persons in the official service of tle United States to be 
members of boards of examiners, and for no other purpose. 

The act of February 3, 1905 (supra) contains the usual 
appropriation for clerks and employees in the Civil Service 
Commission at Washington—one hundred and twenty-six in 
number—an appropriation for field force consisting of thirty- 
three persons; also an appropriation for the clerical force 
connected with the rural carrier examining board, now de- 
tailed thereto from the Post-Ofhice Department and postal 
service, consisting of twenty-three persons. Following 
these appropriations, it is provided *‘that no detail of clerks 
or other employees from the Executive Departments or 
other Government establishments in Washington, District 
of Columbia, to the Civil Service Commission, for the per- 
formance of duty in the District of Columbia, shall be made 
Jor or during the fiscal year nineteen hundred and six.” 

The Commission for many years has construed section 3 
of the civil-service act (svprv) as authorizing the detail of 
clerks from the Departments and oflices in Washington to 
perform service in the Commission here similar to that per- 
formed by the clerks specifically appropriated for by Con- 
gress. In other words, it has been the practice of the 
Comniission to augment its clerical force by the detail of 
clerks from other Departments, nominally ‘tto be members 
of boards of examiners.” 
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This liberal construction of the law has been known to 
Congress, and that body has now specifically provided that 
no detail of clerks from the Departments in Washington ‘‘ to 
the Civil Service Commission for the performance of duty 
in the District of Columbia shall be made for or during the 
fiscal year nineteen hundred and six.” 

It is clear that Congress not only intended to prohibit 
further details, but to secure the return to their respective 
Departments of all clerks now under detail. 

Respectfully, 
W. H. MOODY. 

The PRresipENT. 


REGISTRY OF REPAIRED FOREIGN-BUILT VESSEL. 


A foreign-built vessel, wrecked in the United States, repaired here by 
her foreign owners, and subsequently sold to a citizen of the United 
States, is entitled, under section 4136, Revised Statutes, to American 
registry, if the repairs made upon the vessel after the wreck equal 
three-fourths of the cost of the vessel when so repaired. 

Opinion of September 29, 1891 (20 Opin., 253), followed. 


DEPARTMENT OF JUSTICE, 
April 10, 1905. 

Sir: I have the honor to respond to your letter of March 
13, 1905, in which you state that application has been made 
to the Commissioner of Navigation for the issue of a regis- 
ter to the foreign-built steamship Daventry, she having 
been wrecked in the United States and repaired by her for- 
eign owners, and subsequently sold to a citizen of the United 
States, who has applied for a register. 

You ask for an expression of my opinion on the following 
proposition: 

‘Do the words ‘shall be purchased and repaired by a citi- 
zen of the United States’ in section 4136, Revised Statutes, 
contemplate that the purchasing must be by an American 
citizen, who must make the repairs after his purchase? 

‘*This Department is aware that your Department has 
already rendered an opinion on this question (20 Opin., 253), 
and that that opinion hitherto has been followed by the 
Commissioner of Navigation.” 
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The opinion referred to, rendered in 1891, nearly four- 
teen years ago, contains a very thorough review of the ques- 
tion submitted by you, and the conclusion was reached that 
if the repairs made upon the vessel after the wreck w re 
equal to three-fourths of the cost of the vessel when so 
repaired, she was entitled to American registry, whether 
such repairs were made by her foreign owners or by the 
American applicant after his purchase of the vessel. 

This conclusion was based upon the theory that, while 
such a case was not within the strict letter of the law, it was 
within the spirit and general intent thereof. 

As stated in your letter, the construction thus placed upon 
the law was adopted by the administrative officers and has 
been followed by them to the present time. Congress 
also may be said to have acquiesced in such construction by 
ignoring all attempts to change the law. 

I therefore see no reason for-questioning the interpreta- 
tion heretofore given this statute, especially as it has been 
so long administered in accordance with such interpretation. 

Respectfully, ' 
W. H. MOODY. 

The SECRETARY OF COMMERCE AND LaBor. 


REGISTRY OF REPAIRED FOREIGN-BUILT VESSEL. 


To entitle a foreign-built vessel wrecked in the United States, repaired 
here by her foreign owners and sold to a citizen of the United States, 
to American registry, it must appear that the repairs ‘‘equal to three- 
fourths of the cost of the vessel when so repaired’? were occasioned 
by one wreck, section 4136, Revised Statutes, not permitting the 
ayeregating of the cost of repairs occasioned by different wrecks in 
minaking up that amount. 

DEPARTMENT OF JUSTICE, 
aAprel 11, 1905, 
Str: I have the honor to respond to your letter of March 

14, 1905, in which you state that— 

‘Application has been made by a citizen of the United 

States to the Commissioner of Navigation for the issue of 9 

register to the foreign-bullt S.S. Daventry, as provided for 
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by section £136, Revised Statutes, as amended by section 2 
of the act of July 5, 1884, on a showiny of fact, as follows: 

On or about January 20, 1903, the Dawntry grounded 
on Frying Pan Shoal, off Cape Fear, and in a leaking con- 
dition was stranded on a safe bottom near Southport. She 
was repaired at Newport News at a cost of approximately 
$42,000. 

**On or about December 16, 1904, the same vessel grounded 
off Hunting Island light-house, and was again repaired at 
Newport News at a cost of approximately $14,000. 

**On January 5, 1905, the British owners of the Daventry 
sold her toa citizen of the United States, and their receipt of 
$71,000, dated January 25, 1905, in full payment for sixty- 
four sixty-fourths shares of the vessel has been submitted. 

* *% * * % 

‘1. In ascertaining, as of January, 1905, whether the 
‘repairs put upon such vessel are equal to three-fourths of 
the cost of the vessel when so repaired,’ ean the repairs made 
after January 20, 1903, and December 16, 1904, be aggre- 
gated at their original amounts?” | 

Section £136, Revised Statutes, reads as follows: 

‘The Secretary of the Prcasury may Issue a register or 
enrollment for any vessel built ina foreign country, when- 
ever such vessel shall be wrecked in the United States, and 
shall be purchased and repaired by a citizen of the United 
States, if it shall be proved to the satisfaction of the Secre- 
tary that the repairs put upon such vessel are equal to three- 
fourths of the cost of the vessel when so repaired.” 

The seetion has been the subject of several opinions by 
my predecessors. 

On December 5, 1877, Attorney-General Devens, in an 
opinion to the Secretary of the Treasury (15 Opin., £02), 
said: 

‘*This section reproduces the provisions of the act of 
December 23, 1852, chapter 3, in force at the time of the 
adoption of the Revised Statutes. DBefore the passave of 
that act, applications had been frequently made to Congress 
for special legislation authorizing registers to be @ranted to 
foreign-built vessels, in cases where such vessels had become 
damaged, disabled, and unseaworthy, and, having been pur- 
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chased while in that state by American citizens, were re- 
paired by the latter at ports or places within the United 
States. The practice of that body had been to allow these 
applications upon conditions similar to the one contained in 
the act of 1852 and now found in said section £136, namely, 
that it should be proved to the satisfaction of the Secretary 
of the Treasury that the cost of the repairs *‘ exceeds three- 
fourths of the original cost of building a vessel of the same 
tonnage,’ or is ‘equal to three-fourths of the original cost 
of building a vessel of the same tonnage,’ or ‘ exceeds three- 
fourths of her value after having been so repaired,’ or ‘is 
equal to three-fourths of the value of said vessel at the time 
of said repairs,’ etc. Instances of special legislation author- 
izing registers to be granted in cases of that sort may be seen 
in 6 Stat., pp. 313, 871, 458, 753, 831, 914; 9 Stat., pp. 686, 
695, 709, 710, 713, 714, 719, 732, 757, 796, 798; 10 Stat., 
pp. 725, 126, 728, 731, 741, 753, T67, TS85, 835, S44. 

‘*The object of the act of 1852 was to do away with the 
necessity for special legislation in such cases, by conferring 
upon the Secretary of the Treasury a general authority to 
issue registers or enrollments in like cases upon the like 
condition.” 

The purpose of Congress in enacting this legislation was 
to encourage the practical rebuilding in the United States 
of foreign vessels wrecked here. 

If the repairs occasioned by two disasters may be agere- 
gated, it follows that the repairs occasioned by ten different 
wrecks may be aggregated. The same part of the vessel 
may have been injured on each oceasion, so that when the 
repairs occasioned by the last wreck have been completed, 
nine-tenths of the vessel may even then be foreign built, 
instead of only one-fourth, which the statute contemplates. 
It may be urged that the agevregate of the various sums ex- 
pended by her owners upon her repairs equals three-fourths 
of her value, but the answer to this argument is found in 
the analysis of the statute, which conclusively shows that 
the inducement of American registry was offered for the 
practical rebuilding of the vessel in the United States. 
Slight repairs would probably be made upon her here in 
any event. 


388 Registry of Repatred Foreign-Built Vessel. 


In 20 Opin., 253, 254, it was said: 

e * * The plain intention of section 4136 was to give 
to wrecked vessels, which were practically rebuilt in the 
United States, the same privilege that vessels would have if 
wholly built within the United States. Its ultimate purpose 
was to aid American ship-building, and it was evidently con- 
sidered by Congress that the rebuilding of three-fourths of 
a vessel was to be encouraged, as well as the building of a 
vessel entire.” 

Again, in 21 Opin., 143, 144, Attorney-General Olney 
said: 

‘Answering your further question, I am clearly of the 
opinion that the word ‘cost’ in said section is to be construed 
literally. If the actual cost of the repairs is three tees the 
actual purchase price of the wreck, then in my opinion it is 
entitled to registry.” 

The statute does not empower the Commissioner of Navi- 
gation to issue a register or enrollment in the event the 
averegate cost of repairs of different wrecks equals three- 
fourths of the cost of the vessel; but on the contrary the 
language of the statute precludes such a construction, for it 
provides that the repairs put upon such a vessel shall be 
equal to three-fourths of the cost of the vessel when so re- 
pared,” to entitle her to registry or enrollment. 

I have no hesitancy in answering your first question in 
the nevative. 

You also ask ** what rule may be followed in detérmining 
the proportion, if any, of the cost of repairs made soon after 
January 20, 1903, which may be aggregated with the cost 
of sah counient repairs 

The answer to this question may be found in the reasons 
assigned for the answer to the tirst question. 

The statute contemplates one wreck, and if the repairs, 
temporary and permanent, occasioned by such wreck equal 
three times the actual cost of the wreck, she ts entitled to 
registry or enrollment, providing the other conditions of 
the statute are complied with. 


Respectfully, 
W. H. MOODY. 


The Siscnatiny OF COMMERCE AND LABOR. 
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SECRETARY OF WAR—ROCK ISLAND BRIDGE—POWER TO 
GRANT REVOCABLE LICENSE. 


The Secretary of War has no authority under existing legislation to 
grant a revocable license to the Davenport and Suburban Street Rail- 
way Company, or to any other street. railway company, to use jointly 
with the Tri-City Railway Company the lower portion of the Govern- 
ment bridge across the Mississippi River, connecting the cities of 
Rock Island, Hl, and Davenport, Iowa. 

Suggeerted, That since the question is not free from doubt, such permis- 
sion might be granted in order that the matter may be brought before 
the courts for judicial determination. 

DEPARTMENT OF JUSTICE, 
April 12, 1905. 
Str: I have the honor to acknowledge the receipt of your 
letter of February 8, 1905, together with its inclosures, 
requesting my opinion as to whether you are authorized, 
under the legislation referred to In your letter, or under 
the general authority to lease public property, conferred 

upon the Secretary of War by the act of July 28, 1802 (27 

Stat., 321), or by implication arising from the fact that the 

property in question is in your custody and control, to grant 

a revocable license to another street raduway company, to use 

jointly with the Tri-City Railway Company the lower por- 

tion of the Government bridge across the Mississippi River, 
connecting the cities of Rock Island, Ill., and Davenport, 


The facts relating to the construction, operation, and use 
of this bridge by the Rock Island Railroad Company, the 
Davenport and Rock Island Street Railway Company, the 
Tri-City Railway Company, and the general public, as spe- 
cifically set forth in your communication, are quite compli- 
cated and need not be restated in this opinion, except so far 
ax the same may be necessary to a proper understanding of 
the legal questions involved. ‘The various joint resolutions 
and acts of Congress passed since 1867, defining the rights 
of the Chicago, Rock Island and Pacific Ratlroad Company 
with respect to the use of this bridge, and conferring upon 
the Secretary of War the power to issue revocable Licenses to 
street railiray companies to cross the lower portion thereof, 
require no extended consideration, except so far as they 
may have imposed a limitation upon the power of the See- 
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retary of War to issue a license to any other street railway 
company to cross this bridge. 

The Tri-City Street Railway Company, which for the past 
ten years has enjoved the privilege of using the lower por- 
tion of this bridge, under a license from the Secretary of 
War, and the Chicago, Rock Island and Pacific Railroad 
Company, which has occupied the upper portion of this 
bridge since its completion in 1873, now interpose numerous 
objections to the granting of a license by the Secretary of 
War to the Davenport and Suburban Street Railway Com- 
pany to use the lower portion of this bridge jointly with 
the Tri-City Street Railway Company. On the other hand, 
the Davenport and Suburban Railway Company, the present. 
applicant, contends that the Secretary of War has the 
power to grant permission to said company to use this 
bridge jointly with the Tri-City Street Railway Company, 
not only under the authority contained in the act of March 
2, 1895, but under the general authority necessarily reposed 
in the head of an executive department to issue revocable 
licenses with respect to the use of Government property 
under his control. (22 Opin., 240-245). 

The precise question for my consideration is, therefore, 
not whether Congress may authorize another street railway 
company or companies to occupy and use the lower portion 
of this bridge jointly with the Tri-City Street Railway 
Company, but whither authority is now vested in the Seere- 
tury of War to permit this bridge to be used by two or more 
street ratlivay companies at the sume time under revocable 
licenses. 

Inasmuch as the Chicago, Rock Island and Pacific Rail- 
road Company, one of the objecting parties, has an interest 
in the use of this bridge, superior in character to the privi- 
lege which has been conferred upon the Tri-City Railway 
Company, the rights of that company in the present con- 
troversy may properly be considered first, with a view to 
determining whether there exists any valid objection upon 
the part of that company which would prevent you from 
issuing a license to the present applicant 

The Chicavo, Rock Island and Pacific Railroad Company, 
in the brief which it has submitted through its general 
solicitor, Interposes all the objections made by the Tri-City 
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Railway Company as to the power of the Secretary of War 
to issue a revocable license to any other street railway com- 
pany to occupy and use the lower portion of this bridge, 
which objections will presently be considered. In addition 
to such objections, said company contends that the Daven- 
port and Suburban Railway Company, the present appli- 
cant, is not engaged in the business of conducting and 
operating a strect railway, but that said company is engaged 
in operating essentially a through railroad, similar in char- 
acter to the Chicago, Rock Island and Pacific Railroad. 
While this question is necessarily one of fact, which must 
be determined by you in the first instance, it may not be 
improper to consider briefly such objection in its immediate 
bearing upon the question of your power in the premises. 

The joint resolution of Congress of July 20, 1868 (15 Stat., 
258), under which this bridge was constructed, provides, 
among other things, that the ownership of the bridge shall 
be and remain in the United States, and that the Chicago, 
Rock Island and Pactic Railroad Company shall have a right 
of way over said bridge for all purposes of. transit across 
the island and river, upon condition that said railroad com- 
pany shall pay to the United States: First, half the cost of 
the superstructure of the bridge over the main channel, and 
half the cost of keeping the same in repair; and second, 
shall also build at its own cost the bridge over that part of 
the river which is on the east side of Rock Island, but with- 
out any claim of ownership thereto. This joint resolution 
also contains the further provision: ‘That the Government 
may permit any other road or roads wishing to cross on said 
bridge to do so by paying to the parties then in interest the 
porportionate cost of said bridge, but no such permission to 
other roads shall impair the riehts hereby granted to the 
Chicago, Rock Island and Pacific Railroad Company.” 

It may be conceded, in view of this legislation with respect 
to the construction and use of this bridge, requiring a pro- 
portionate contribution by any other road which the Gov- 
ernment might in the future permit to cross this bridge, 
that the United States would not have the power to permit 
another raz/rvad company, as distinguished from a company 
operating a street railiray, to cross even the lower portion 
of this bridge without first contributing its proportionate 
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share of the cost of building the same and of keeping the 
same in repair. 

But there is certainly a well-recognized distinction between 
commercial roads, to which class the Chicago, Rock Island 
and Pacific Railroad Company manifestly belongs, and street 
railways, constructed and operated primarily for the accom- 
modation of the public over and along the streets upon which 
the railway may be operated, and the mere fact that a street 
railway company is engaged in operating suburban roads in 
substantially the same manner as it operates its lines of road 
within a municipality, would not, in my judgment, operate 
to bring such railway company within that class of railroads 
commonly known as commercial or through railroads. The 
fallacy in this contention of the Chicago, Rock Island and 
Pacific Railroad Company lies in the failure to recognize 
this plain distinction, or in the assumption that the Daven- 
port and Suburban Railway Company is necessarily engaged 
in operating a commercial road. 

The joint resolution of 1868, authorizing the Government 
to permit any road other than the Chicago, Rock Island and 
Pacific Railroad Company to cross this bridge by paying to 
the parties in interest the proportionate cost of the bridge, 
should, in my judgment, be construed as referring to through 
railroads, sometimes styled ‘*commercial railroads” or ‘‘rail- 
roads of commerce.” (Jassachusetts Loan and Trust Com- 
pany Vv. Hamilton, 88 Fed. Rep., 588.) 

In the case of the Aassachusetts Loan and Trust Company 
v. Hamilton, supra, the circuit court of appeals for the Ninth 
circuit, in construing the meaning of the word ‘‘ railroad” 
when used in a statute, laid down the general rule that the 
meaning must depend upon the context, and be ascertained 
from the occasion and the necessity of the law, the mischief 
felt, and the object and remedy in view. The court said 
(p. 590): : 

** But little is gained by a reference solely to the meaning 
of the word ‘railroad.’ The word, of itself, has no such 
fixed definition as to enable the court to determine whether, 
by its mere use ina statute, it applies to street railways or 
not. It may or may not include them. It may be used in 
the statute in its broadest sense, or it may be used in its 
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technical or popular sense. (19 Am. and Eng. Enc. Law, 
Ti7 et seq.; Brshop v. North, 11 Mees. and W., 418; Zzeb- 
erman V. Railway Co., 141 Ill., 140, 147, 30 N. E., 544; 
Blorham v. Railroad Co., 36 Fia., 519 ,539, 18 South., 444; 
Funk v. Railroad Co. (Minn.), 63 N. W., 1099.) In its 
broadest sense, it undoubtedly includes a street railroad, 
and every other kind of a road or way on which rails of 
iron are laid for the wheels of cars to run upon, whether 
propelled by steam, electricity, horse, or other power, car- 
rying light or heavy loads of freight or passengers, or both. 
2 Bouv. Law. Dict. tit. ‘railroads.’ In its technical sense 
it does not apply to street railroads. Louesvilled VN. R. £&. 
Co. v. Loursville City Ry. Co., 2 Duv., 175; Ror. R. R., 
1422; Elliott, Roads and S., 558.” 

And again the court said in laying down the rule of statu- 
tory construction (p. 591): 

** But in all cases the safest rule is to take the entire pro- 
visions of the statute where it (the word ‘ railroad’) is used, 
and thereby ascertain, if possible, what the legislature 
intended. The meaning of the word must always depend 
upon the context and the legislative intent of the statute in 
which it is used, from the occasion and necessity of the 
law, from the mischief felt, and the object and remedy in 
view.” 

Tested by this rule, it is clear to my mind that the joint 
resolution of 1868, permitting the Government to authorize 
the use of this bridge by any railroad company other than 
the Chicago, Rock Island and Pacific, upon paying its pro- 
portionate share of the cost of the bridge, was intended to 
apply to commercial or through railroads, similar in char- 
acter to the Chicago, Rock Island and Pacitic Railroad, and 
that this provision of the law was not intended to apply to 
street railways. 

If, therefore, you should find as a matter of fact that the 
Davenport and Suburban Railway Company is engaged in 
the business of conducting a street railway for passenger 
service, that its lines of road are built substantially at the 
grade of the highway, so as to permit convenient access to 
the cars from the highway, and connecting one munici- 
pality with another; or that it is running its cars from one 
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municipality to a neighboring municipality, with frequent 
stops to take on and put off passengers, and using the high- 
ways of the cities of Moline, Rock Island, and Davenport, 
and neighboring towns forthe purposes for which the high- 
ways of those municipalities were originally laid out, and 
imposing no new servitude thereon, then, and in such case, 
you would be justified in holding this objection of the Chi- 
eago, Rock Island and Pacific Railroad Company to be with- 
out merit. I shall therefore assume in the remaining por- 
tion of this opinion that the Davenport and Suburban Rail- 
way Company, the present applicant, is engaged in con- 
ducting a street railway, as distinguished from a through 
railroad. 

A further objection urged by the Chicago, Rock Island 
and Pacific Railroad Company to the use of the lower por- 
tion of this bridge by another street railway company is 
that the ordinary life of the bridge would be diminished by 
such use and thereby occasion additional cost to the railroad 
company, under its agreement to pay one-half of the cost 
of the repairs to this bridge. In reply to this objection, it 
is only necessary to point out that such increased use of the 
bridge was evidently contemplated by the parties at the 
time this agreement was entered into. It is manifest that 
the increased business of the railroad company from year 
to year with respect to the frequency of trains and the tn- 
creased weight of the rolling stock has had a tendency to 
materially increase the cost of keeping the bridge in repair. 
of which cost the Government bound itself to pay one-half. 
On the other hand, it is only fair to presume that the use of 
the lower portion of this bridge, whether by the Govern- 
ment or the general public, as these cities increased in size, 
would become greater from year to year, and inasmuch as 
the use of this highway by a street railway company is not 
an additional servitude, but a use to which an ordinary bigh- 
way may become subject. it may reasonably be assumed that 
the railroad company, when it accepted the privileges se- 
cured to it under the joint resolution of Congress providing 
for the construction of this bridve, had in contemplation the 
right of the United States to permit the lower portion of 
this bridge to be used freely by all persons and corporations 
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who might in the future desire to make use of this ‘portion 
of the bridge for strictly street purposes. 

The Tri-City Railway Company, of Davenport, Iowa, and 
Chicago, Rock Island and Pacific Railroad Company object 
to the issuance of a license to the Davenport and Suburban 
Street Railway Company to cross the lower portion of this 
bridge, upon the ground that the Secretary of War has no 
power to grant such a license unless specitically authorized 
by Congress so to do. The Davenport and Suburban Rail- 
way Company contends that you have authority to permit 
another street railway company to use the Jower portion of 
this bridge jointly with the Tri-City Railway Company, not 
only under your broad power to issue licenses with respect 
to the use of Government property under your control, but 
also under specific authority contained in the act of Con- 
gress of March 2, 185. 

I shall first consider the question as to your specific au- 
thority to grant permission to two or more street railway 
companies to use this bridge, under the act of 1895, which 
will incidentally dispose of the question as to your general 
authority to grant permission to a strect railway company 
to cross this bridge. 

The act of March 3, 1885 (23 Stat., 485), authorized and 
empowered the Secretary of War to permit the location, 
building, and keeping in repair upon the arsenal bridges 
connecting said island with the cities of Davenport, Iowa, 
and Rock Island, Ill., a continuous line of double-track rail- 
road by the Davenport and Rock Island Street Railway 
Company, co nomine, under such regulations and restric- 
tions as to times and manner of running its cars, and the 
rates of fare to be charged, as the Secretary of War should 
from time to time prescribe. Thisact further provides that 
the Secretary of War shall be empowered to suspend or re- 
voke such privilege and to remove said railway at any time 
in his discretion. 

It will be observed that this permission or license which 
the Secretary of War was empowered by Congress to con- 
fer upon the Davenport and Rock Island Street Railway 
Company by the act of March 38, 1885, was to all intents and 
purposes an ordinary license, which, under the well-estab- 
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lished principles of law, must be held to be confined strictly 
to the original parties, viz, the Government and the Daven- 
port and Rock Island Street Railway Company. 

It was purely a personal, unassignable privilege, to which 
no other company could succeed, either as purchaser or as 
the assignee of the Davenport and Rock Island Street Rail- 
way Company, without the consent of the Government, 
express or implied, to such purchase or assignment. Such 
a privilege does not belong to that class of licenses which 
are coupled with an interest, and which are therefore irre- 
vocable by the licensor. (De [larov. United States, 5 Wall., 
599.) So far as the act of March 3, 1885, is concerned, there 
is certainly no grant of authority, either express or implied, 
conferring upon the Secretary of War the power to grant 
permission to another street railway company to use the 
lower portion of this bridge. If any implication is to be 
indulged in with respect to the act of 1885, I am inclined to 
the opinion, when we consider the fact that permission was 
given to the Davenport and Rock Island Street Railway 
Company, co nomzne, to construct and operate a street rail- 
way across this bridge, that the Secretary of War was not 
authorized, after the passage of the act of 1885, to permit 
any other street railway company to use this bridge jointly 
with the ‘Davenport and Rock Island Railway Company— 
expressio unius est exclusvo altertus. 

It is manifest, therefore, that the act of 1885 can not be 
construed as authorizing the Secretary of War to grant such 
a privilege with respect to the use of the lower portion of 
this bridge to two or more street, railway companies. If 
such authority exists, it must be found in the subsequent 
legislation of Congress respecting the use of this bridge by 
street railway companies. 

The Davenport and Suburban Railway Company assert 
that such authority has been conferred upon the Secretary 
of War by the act of March 2, 1895 (28 Stat., 942). That 
act, after providing for the alteration and repair of this 
bridge at the joint expense of the United States and the 
Chicago, Rock Island and Pacitic Railroad Company, states: 

**That the Secretary of War shall not, under the act ‘to 
empower the Secretary of War to permit the establishment, 
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under certain conditions, of a horse railway upon and over 
the island of Rock Island, and the bridges erected by the 
United States connecting the cities of Davenport and Rock 
Island therewith,’ approved March third, eighteen hundred 
and eighty-five, permit the lower portion of said bridge to 
be occupied by any street racliray company without paying 
a reasonable rent therefor.” 

The precise question is whether the phrase ‘‘any street 
railway company,” as used in the act of 1895, is susceptible 
of such a construction as would authorize the Secretary of 
War to grant permission to tira or more street railway com- 
panies to occupy and use the lower portion of this bridge 
jointly. In order to understand and properly appreciate 
the meaning of this language, as used in the act of 1895, it 
may be well to consider the facts as they existed at the time 
of the passage of the law. The Davenport and Rock Island 
Street Railway Company, on March 2, 1895, was using the 
lower portion of this bridge for street railway purposes, 
under the specific authority conferred upon that company 
by the act of 1885. It does not appear from your state- 
ment of facts that any other street railway company had ap- 
plied to the Government for permission to use the lower 
portion of this bridge jointly with the Davenport and Rock 
Island Street Railway Company. It may be assumed that 
the Davenport and Rock Island Company, from 1885 to 1895, 
had furnished facilities in all respects sutlicient to meet the 
requirements of the Government and of the general public 
with respect to street railway service across this bridge. 
It is, therefore, very difficult to hold that Congress in- 
tended by the act of 1895 to confer upon the Secretary of 
War authority to grant permission fy two or more street rail- 
way companies to use the lower portion of this bridge, and, 
in my opinion, Congress had no such purpose inmind. The 
act of 1895 expressly recognized the authority of the Secre- 
tary of War to issue a revocable license to the Davenport 
and Rock Island Street Railway Company, but added this 
limitation, viz, that the Secretary of War should not per- 
mit the Davenport and Rock Island Company, or any other 
street railroad company to cross this bridge without paying 
a reasonable rent therefor. This language, when properly 
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construed, amounts simply to this: If the Davenport and 
Rock Island Street Kailway Company consents to pay the 
Government a reasonable rent for the use of this bridge, 
the privilege granted to said company by the act of 1885 may 
be continued. If, on the other hand, said company should 
refuse to pay a reasonable rent for such privilege, the Secre- 
tary of War was required by that law to deny to said com- 
pany the privilege of crossing the bridge. In the event of 
such a contingency, I am inclined to think that the Secre- 
tary of War is authorized by the act of 1895 to grant such 
a privilege to some other street railway company, pro- 
vided, of course, such other company shall pay to the Gov- 
ernment a reasonable rent for such privilege. But to hold 
that the act of 1895, by implication, authorizes the Secre- 
tary of War to grant permission to tivo or more street railway 
companies to occupy and use the lower portion of this 
bridge jointly would, in my judgment, do violence to a 
plain interpretation of the English language. The phrase 
‘‘any street railway company” manifestly means any one 
street railway company. While the word ‘‘any” is some- 
times used in the sense of ‘*some,” the context here clearly 
shows that it was used in the sense of ‘‘one.” Had the 
phrase been ‘‘any street railway company or companies,” 
there would exist some ground at least for the contention 
that Congress intended to enlarge the authority of the Secre- 
tary of War so as to permit him to grant such privilege to 
two or more street railway companies. Thus we see that not 
only the facts which existed at the time of the passage of 
the law, but the lancuage of the act itself necessarily exclude 
the idea that the Secretary of War has the power to permit 
two or more street railway companies to occupy and use this 
bridge at the same time. 

There is but one other act of Congress to which my 
attention has been directed, which in any way relates to the 
use of this bridve by a street railway company, and that is 
the act of February 15, LS07 (29 Stat., 528). It is not con- 
tended that this act authorizes you to grant permission to 
the present applicant to use this bridge for street railway 
purposes, but inasmuch as the preceding portion of this 
opinion may have cast some doubt upon your authority to 
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grant permission to the Tri-City Railway Company, as the 
successor of the old Davenport and Rock Island Street Rail- 
way Company, to use this bridge, it may not be improper to 
point out what I[ consider to be a recognition upon the part 
of Congress of the right of the Tri-City Railway Company 
to use this bridge as the successor of the Davenport and 
Rock Island Strect Railway Company. 

Shortly after the passave of the act of March 2, 1895, the 
Davenport and Rock Island Street Railway Company was 
purchased, as | am informed, by the Tri-City Railway Com- 
pany. It is immaterial as to the manner in which the Tri- 
City Railway Company succeeded to the rights of the old 
Davenport and Rock Island Company, but it is certainly a 
question of grave doubt as to whether the Tri-City Railway 
Company could have succeeded to the privileges conferred 
upon the old company by the act of 1885 granting permis- 
sion to that company, ev nomine, to use this bridge. It 
may be, however, that under the act of 1805, when the old 
company ceased to exist and thereby refused to pay a rea- 
sonable rent for the use of the bridge, the Secretary of 
War, under the implied power above suggested, had ample 
authority to grant permission to the Tri-City Railway Com- 
pany to occupy and use the bridge upon paying a reason- 
able rent therefor. However that may be, when we consider 
the act of 1897 all doubt is removed with respect to your 
authority to grant permission to the Tri-City Railway Com- 
pany to use this bridge. 

The act of 1897 provides that there shall be added, after 
the final words ‘‘ paying a reasonable rent therefor,” where 
the sume appear in the act of 1805, the following words: 
“Unless sacd company, in liew of such rent, shall furnish 
and deliver at the electric motor on the draw of the bridge 
the necessary and proper electric power for operating the 
draw, to the satisfaction of the Secretary of War, so long 
as said company occupies or uses said bridyve for railway 
purposes.” The words ‘‘ said company,” as used in the act 
of 1897, were evidently intended to refer specifically to the 
Tri-City Railway Company. This act was the direct result 
of a report submitted to Coneress by the Secretary of War, 
wherein the Tri-City Railway Company was. specifically 
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referred to, recommending that sazd company be authorized 
to pay rent to the Government for.its use of the lower por- 
tion of thiy bridge in the form of furnishing electric power 
for the operation of the draw. (See reports from the 
Committee on Military Affairs, House Reports, Vol. II, 
54th Cong., 2d sess., Report No. 2634.) 

With this fact before us, the purpose of the law and the 
otherwise somewhat ambiguous phrase ‘said company,” 
cease to be matters of doubt, and show a distinct recogni- 
tion upon the part of Congress of the privilege of the Tri- 
City Railway Company to occupy and use this bridge so 
long as the Secretary of War may permit. 

In view of the specific legislation of Congress with respect 
to the use of this bridge by street railway companies, all 
idea of power under your general authority to issue revoca- 
ble licenses with respect to Government property under 
your control, or of your general authority to lease public 
property conferred by the act of July 28, 1892, is necessarily 
excluded. It is inconceivable to my mind that Congress 
should legislate with such particularity with respect to the 
use of this bridge by the Davenport and Rock Island Street 
Railway Company, and at the same time intend that the 
Secretary of War should be permitted to excise the same 
power with respect to all other street railway companies 
which may in the future desire to use this bridye. 

This disposes of all the acts of Congress which have been 
called to my attention having any bearing whatsoever upon 
the use of this bridge by street railway companies, and I 
am unable to find any language in these various laws which 
justifies the imphcation that Congress intended to confer 
upon the Secretary of War authority to grant permission 
to two or more street radway companies to oceupy and use 
this bridge at the same time. Iam therefore constrained, 
however much against my Inclination, to advise you that 
you have no authority under existing legislation to grant to 
the Davenport and Suburban Street Railway Company, or 
to any other street railway company, permission to use this 
bridge jocnt/y with the Tri-City Railway Company. 

It has been suggested that, Inasmuch as this question can 
never be brought before the courts for judicial determina- 
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tion until you have granted permission to the Davenport 
and Surburban Street Railway Company, or to some other 
street railway company, to use this bridge jointly with the 
Tri-City Railway Company, permission might with pro- 
priety be granted to the present applicant, notwithstanding 
the views herein expressed, in order that an opportunity 
may be afforded to the parties interested of having this 
question passed upon by the courts. In view of the fact 
that the question is not free from doubt, such a suggestion 
seems not unreasonable, and I can see no legal objections to 
such action upon your part, if, in your judgment, such a 
course should seem desirable. 
Respectfully, 
M. D. PURDY, 
Assistunt Attorney-General. 
Approved: 
W. H. MOODY. 
The SecRETARY OF WAR. 


NORTHERN PACIFIC RAILWAY COMPANY—LAND GRANTS. 


The Northern Pacific Railway Company, by virtue of the foreclosure 
proceedings had in 1896 and the sale thereunder to it of all the prop- 
erty, rights, and franchises of the Northern Pacifie Railroad Company, 
became the successor in interest of the latter company, and the Secre- 
tary of the Interior should continue to Issue to the new company 
patents for lands granted by the Government to the old company, 
upon the same conditions which would govern in case there bad been 
no foreclosure and sale, and the applications were made by the old 
company. 

Opinion of February 6, 1897 (21 Opin., 486), followed. 


DEPARTMENT OF JUSTICE, 
April 12, 1905. 
Str: I have received vour letter of the 18th ultimo, with 
its inclosures, calling attention to an opinion of Attorney- 
General Harmon, dated February 6, 1897 (21 Opin., 486), 
holding that the Northern Pacific Railway Company, by 
virtue of certain foreclosure proceedings in 1896, became 
the successor in interest of the Northern Pacific Railroad 
Company, and that, therefore, “ you should act upon appli- 
cations for patents by the new company upon exactly the 
(343243—VOL 25—U4 26 
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same considerations which would govern you in case there 
had been no foreclosure and the applications were made by 
the old company.” 

You further state that: 

‘*It is now strongly urged before this Department that 
because of matters and things erroneously assumed as a basis 
for said opinion, or not stated and therefore not.considered 
therein, the conclusion reached was erroneous, and that the 
Land Department is patenting lands to the said Northern 
Pacific Railway Company without warrant of law. 

‘In view of the great importance of the subject, the intri- 
cate question of Jaw involved, and certain legislative and 
Judicial expressions which seem to treat the successorship of 
the Northern Pacific Railroad land grant as an open ques- 
tion, the papers filed in this department, bearing upon the 
subject, are herewith transmitted for your consideration and 
opinion upon the broad question, whether the Northern Pa- 
citic Railway Company is the successor in interest to the 
land yrant made to the Northern Pacific Railroad Company 
by the act of July 2, 1864 (13 Stat., 365), and the joint reso- 
lution of May 31, 1870 (16 Stat., 378), and your attention is’ 
especially invited to the claim made that the unearned lands 
within the limits of the grant did not pass under the mort- 
gage foreclosure proceedings of 1875, and that the court 
Was without jurisdiction of the parties in the foreclosure 
proceedings of 1896, under which tke railway company 
hecame the purchaser and by reason of which it is press- 
ing its claim for recognition before this Department as 
the legal successor of the Northern Pacific Railroad Com- 
pany (Federal corporation), claiming an interest in the land 
grant made in aid of the construction of said road. In the 
consideration of these questions your attention is also espe- 
cially invited to a clause in the act of July 1, 1898 (30 Stat., 
620, 621), and certain expressions of the Supreme Court of 
the United States in the very recent case of JIiamnbird v. 
aleery, Wherein the indeterminate nature of this question is 
inferentially sugeested. 

** Your opinion is desired, to the end that the adjustment 
of the Northern Pacific Railroad Company’s land grant may 
proceed, freed from the uncertainties which are perplexing 
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this Department of the Government charged with making 
such adjustment. 

‘*For the information of your Department, it is stated 
that, acting upon the opinion of Mr. Attorney-General Har- 
mon, there have been patented to the Northern Pacitic Rail- 
way Company about 5,000,000 acres, and that there yet 
remains to be patented under the Northern Pacific land 
grant approximately 10,000,000 acres.” 

In view of the magnitude of the interests involved, the 
questions suggested have been given especial consideration. 
A brief has been filed on behalf of those who would have 
the decision of my predecessor overruled, and an attorney 
has heen heard orally in that connection. 

The opinion of Attorney-General Harmon, above referred 
to, states facts as follows: 

‘*The act of July 2, 1864 (13 Stat. , 365), created the North- 
ern Pacific Railroad Company and authorized it to con- 
struct a railroad and telegraph line from Lake Superior to 
Puget Sound. For the purpose of aiding the construction 
of such railroad and telegraph line and ‘to secure the safe 
and speedy transportation of the mails, troops, munitions 
of war, and public stores over the route of said line of rail- 
way,’ certain lands were granted to said company, (fs sie- 
cessors and assigns (section 3). For these lands patents were 
to be issued as the lines should be completed, in sections of 
25 miles each, ‘in a good, substantial, and workmanlike man- 
ner,’ as found and reported by commissioners (section 4). 
The road was to be a post route and military road, subject 
to the use of the United States, and also subject to such 
regulations as Congress may impose concerning charges for 

yovernment transportation (section 11). 

Section 10 forbade the issue of ‘mortgave or construc- 
tion bonds’ except by the consent of Congress; but. on March 
1, 1869 (15 Stat., 346), such consent was given to the issue 
of bonds, secured by mortgage upon the railroad and tele- 
graph lines, for the purpose of raising funds with which to 
construct the same. On May 31, 1SV0 (16 Stat., 378), con- 
sent was again given. Bonds were accordingly issued and 
secured by mortgage, with the proceeds of which the rail- 
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road and telegraph lines were finally completed and put in 
operation.” 

The act of May 31, 1870, referred to, provided: 

‘*That the Northern Pacific Railroad Company be, and 
hereby is, authorized to issue bonds to aid in the construc- 
tion and equipment of its road, and to secure the same by 
mortgage on its property and rights of property of all kinds 
and descriptions, real, personal, and mixed, ¢ncluding its 
Sranchise as a corporation.” 

In 1875 this mortgage was foreclosed, and the first ques- 
tion suggested is whether the land yrant passed to the pur- 
chasers at the judicial sale in pursuance of the foreclosure 
decree. 

That decree, as entered May 12, 1875, provided in terms 
that: 

‘* All the right, title, estate, interest, and property of the 
said ‘The Northern Pacific Railroad Company’ in and to the 
said railroad, premises, franchises, * * * including the 
franchise to be a corporation (except the lands and land 
grants which are herein specifically provided for) be sold 
in one entire parcel as an entirety.” | 

And, further, that -- 

** The lands and land grants conveyed in said mortgage or 
deed of trust shall be sold at public sale at places within the 
States and Territories In which they shall be situate, after 
not less than sixty days previous notice, in single sections 
or sub-divisions thereof.” 

The reason for this was that the act of 1870 required the 
“lands” to be sold in that particular way. 

Upon a petition of the mortgage trustees, reciting ‘* that 
some misunderstanding has arisen as to what will pass to 
the purchaser or purchasers * * * under the decree of 
this court heretofore rendered,” it was ordered, on July 24, 
IS75, that— 

The term ‘land grant’ as used in said decree was not 
intended to include those lands which are or may be situated 
upon the non-completed portion of said road and the right to 
receive and hold which lands may be dependent upon the 
further completion of said road, but that by said term was 
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meant those lands only of said company which are situate 
upon the completed portions of said railroad.” 

The court was secking to comply with the act of 1870 in 
selling the ‘‘lands” as it. required—the lands earned, as dis- 
tinguished from the land grant of unascertained land. That 
could not be sold in the same way. In fact, only patented 
lands could be. 

A tinal amendatory order was entered August 6, 1875, 
rescinding the amendment above quoted, but providing that 
the words ‘Sand land grant” and the words ‘Sor land grant,” 
wherever they occur in said decree, shall be stricken ont, 
and stating that the court— 

‘* Doth find that portions of the dads earned by the said 
defendant by the partial construction of its railroad have 
never yet been surveyed by the Government of the United 
States, or otherwise, but lie and remain an undistinguisha- 
ble and unascertainable part of the public domain, and inea- 
pable of sevregation from the body of the public lands, and 
the right or interest of said defendant toand in such lands is 
vague, existing only as, and in the nature of a floating claim 
or right, under the charter of the said defendant. * * * 

‘And the court doth further find that it is an impossi- 
bility to sell lands earned by said company which have not 
been surveyed; and that lands, earned as aforesaid, that have 
been surveyed, but not certified to said defendant, can not 
be sold, because the claim or interest of said defendant to 
or in such lands has not been ascertamed so as to determine 
what parcel and parcels thereof may inure to said defendant 
under the conditions and provisions of the said charter. 

‘“‘And the court doth further find that the only /ands em- 
braced in the said deed of trust that can be sold under the 
decree in this cause, by sections or sub-divisions of a section 
or otherwise, are those lands which have been patented or 
certified to said defendant.” 

The court therefore ordered that the mortgage trustees 
file with the clerk— 

‘A complete list of all the lands of the said company, that 
is to say, all the lands that have been conveyed to the said 
company by letters patent of the United States, or certified 
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to or for the said company by the land officers of the United 
States * * * the same being all and every property. 
right and rights, thing and things, whatsoever, excepted, 
as aforesaid, from the sale to be°*made * * * of the 
general property, railroad, rights and franchises of the 
said company.” 

This decree seems clearly to have contemplated a dispo- 
sition of all the property of the company, with the excep- 
tion only of those lands which had been patented or 
certified to the company. This exception was made merely 
in order that the patented lands might be given to the pur- 
chasers by means of conveyances from the original com- 
pany under orders of the court. The issuance of patents 
was contingent upon the adjudication by the Land Depart- 
_ment of conflicting claims which might have existed with 
reference to any of the tracts within the boundaries of the 
grant. The right to the unearned lands or to acquire them 
seems to have been intended to pass and to have passed 
under the broad terms in the foreclosure decree concerning 
the property and rights of the company. 

The property was bid in at the foreclosure sale by a com- 
mittee of the bondholders, acting in pursuance of a plan of 
reorganization recited in one of the instruments of convey- 
ance, Which committee afterwards transferred the title thus 
acquired to the reorganized Northern Pacific Railroad 
Company. 

This reorganized company thereafter mortgaged all its 
property, rights, and franchises, and in 1896 a second fore- 
closure and sale took place, under a decree of the Circuit 
Court of the United States for the Eastern district of Wis- 
consin, Whereby the Northern Pacific Raclray Company, a 
Wisconsin corporation, became the purchaser, entered into 
possession, and has ever since claimed ownership of all the 
railroad and telegraph lines, lands, land grants, and prop- 
erty of the original company. 

It is urged that the reorganized Northern Pacific Railroad 
Company was not a corporation existing by virtue of an 
act of Congress or otherwise, the contention being that the 
foreclosure and sale of the ‘* franchise as a corporation” of 
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the original company did not cpso facto confer corporate 
capacity upon the purchasers. The case of Memphis & 
Little Rock Railroad Company v. Commissioners (112 U.S., 
609) is cited In support of this proposition. 

Your second question therefore is whether the court was 
without jurisdiction of the foreclosure proceedings in 1896, 
and whether its decree should consequently be treated as 
void and of no effect, for the reason that it was not a suit 
arising under the laws of the United States. 

After a careful examination of the reported proceedings 
in this connection and of the authorities upon the subject, 
it seems to me reasonably clear that the Wisconsin court 
_had jurisdiction of the suit in question. 

In any event jurisdiction afirmatively appeared of record, 
and, in view of the well-settled rule with reference to col- 
lateral attack upon decrees by those who are parties to the 
proceedings, I have no hesitation in saying that this final 
adjudication of the matter can not be treated by them as a 
nullity. 

The act of July 1, 1898 (30 Stat., 597, 621), to which you 
invite attention, seems to declare simply that nothing in it 
contained shall be construed as intended or having the effect 
to recognize the railway company as the successor of the 
railroad company, and the case of J/imbird v. Avery (195 
U. S., 480) referred to in your letter, seems to do no more 
than hold that the court should not, in advance of final ac- 
tion by the Secretary of the Interior in respect to lands 
coming within the act of 1898, interfere with the administra- 
tion of the public domain in accordance with its provisions. 

Various other contentions by counsel have been consid- 
ered, but it seems to me that the decision of my predecessor 
was correct, and accordingly IL have to advise you that, in 
my opinion, you should continue to be governed by the rule 
there laid down. 

Respectfully, 
W.H. MOODY. 

The SECRETARY OF THE INTERIOR. 


408 United States— Concessions in Freight Rates. 


UNITED STATES—CONCESSIONS IN FREIGHT RATES. 


The act of February 4, 1887 (24 Stat., 379), to regulate commerce, is 
not violated by a reduction in freight rates, authorized by section 
22 of that act, amended March 2, 1889 (25 Stat., 862), on materials 
and machinery used by the United States, or by parties contracting 
with them, for work upon irrigation systems under construction in 
the arid regions of the West, provided the Government receives the 
whole benefit of the reduced rate or concession; but it is violated if 
the contractor receives any portion of such benefit. “ 


DEPARTMENT OF JUSTICE, 
«April 20, 1909. 

Sir: Ihave the honor to acknowledge the receipt of your 
letter dated April 12, 1905. requesting my opinion as to 
whether the provisions of the act to regulate commerce 
which forbid common carriers to grant rebates or conces- 
sions from their published rates, affect certain agreements 
and proposed agreements between the United States and 
various railroad companies in which the latter promise to 
transport over their respective lines, at one-half of their 
published rates, materials and machinery used by the United 
States, or by parties contracting with the United States, for 
work upon the irrigation systems now being constructed in 
the arid regions of the West. 

The material parts of the statute read as follows: 

‘Src. 2. That if any common carrier subject to the pro- 
visions of this act shall, directly or indirectly, by any spe- 
cial rate, rebate, drawback, or other device, charge, demand, 
collect, or receive from any person or persons a greater or 
less compensation for any service rendered, or to be ren- 
dered, in the transportation of passengers or property, sub- 
ject to the provisions of this act, than it charges, demands, 
collects, or receives from any other person or persons for 
doing for hin or them a like and contemporaneous service 
in the transportation of a like kind of traffic under substan- 
tially similar circumstances and conditions, such common 
earrier shall be deemed guilty of unjust discrimination, 
which is hereby prohibited and declared to be unlawful.” 
(24 Stat., 379.) 


% * % * * 
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‘Sec. 22. (As amended March 2, 1889, and February 8, 
1895.) That nothing in this act shall prevent the carriage, 
storage, or handling of property free or at reduced rates for 
the United States, State, or municipal governments, etc.” 
(25 Stat., 862). 

I gather from the papers placed in my hands that most if 
not all of the railroad companies whose lines reach these arid 
regions, realizing that they will be among the chicf benefi- 
ciaries of the reclamation project, and therefore desiring to 
promote its consummation, have signified to officers of the 
Government their willingness to transport the machinery 
and materials used in the construction of the irrigation sys- 
tems at one-half of their regular rates, in order that that 
much more of the amount appropriated by Congress might 
be spent in the work of reclamation proper. Aside from the 
legal question presented, it is evident that such an arrange- 
ment would be of advantage to the Government and the 
railroads and a disadvantage to none. These reduced rates, 
you inform me, are advertised to all prospective bidders 
upon work and material, the theory being that their bids 
will be lowered by an amount equal to the reduction in 
freight rates, and that in that way the reduction in freights 
will inure to the benefit of the United States. 

The principles governing this case are clear and simple. 

It is perfectly plain, J think, that the Intention of section 
22 of the act to regulate commerce was to give express 
sanction to any arrangements between the United States, 
State, or municipal governments and railroad companies by 
which those governments might relieve themselves of the 
cost of transportation In whatever form It might assame, 
and the section should be construed to give effect to that 
intention. It is therefore immaterial whether the property 
transported belonged to the United States at the time of 
shipment or whether it ever subsequently became the prop- 
erty of the United States in the particular shape in which it 
was shipped. It is suflicient that it entered into the con- 
struction of a public work of the United States, and that 
the cost of its transportation was a part of the final cost of 
that work to the United States. 

The issue, then, narrows down to this: Does the United 
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States, in point of fact, receive in the end the whole of the 
concession in freights granted under these contracts? 

It can not, of course, be stated in advance as a presump- 
tion of fact covering all cases which may arise under this 
arrangement between the United States and the railroad 
companies, that the United States will receive the whole of 
the concession and the contractor none, for that would be to 
presume not only that the contractor’s bid will be less than 
it would have been if he had had to pay the published rates, 
but that it will be less by an amount equal to the freight 
reductions allowed him. On the other hand, however, it 
certainly can not be presumed that in no case will the United 
States receive the whole concession—that is to say, that in 
no case will the contractor make full allowance in his bid 
for the reduced freight rates. The strong probability is 
that he will, in order not to leave any advantage from that 
source in the hands of his competitors. In other words, 
then, whether or not the United States receives the whole 
of the concession and the contractor none is a question of 
fact which must be determined in each case separately, as 
the answer may be different in different cases. My conclu- 
sion upon the question vou propound, therefore, 1s this: 
That in those cases where the fact is that the United States 
receives the whole of the concession and the contractors 
none, then neither the spirit nor the letter of the act to reg- 
ulate commerce bas been violated; but that in those cases, 
if any. where that is not the fact, the operation of the agree- 
ments which have been drawn in question would result in 
the violation of section 2 of the act. Being a question of 
fact, and one that if it shall ever properly arise at all) must 
arise In the administration of vour Department, vour deter- 
mination of the question will be binding so faras the execu- 
tive branch of the Government is concerned. 

Respectfully, 
W. H. MOODY. 


The SECRETARY OF TILE INTERIOR. 
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[TRANSPORTATION OF LIVE STOCK—TWENTY-EIGHT HOUR 
LAW. 


The acceptance at St. Louis by the Terminal Railroad Association of St. 
Tauis, or the St. Louis Merchants’ Bridge Terminal Raisway Com- 
pany, of live stock consigned to the National Stock Yards, lying 
directly across the Mississippi River from St. Louis, in I]linois, and 
the carriage and delivery there of live stock which has been confined 
in the cars of connecting railways for a period longer than twenty- 
eight hours without having been unloaded for rest, water, and feed, 
unless prevented by storm or other accidental causes, or unless the live 
stock is carried in cars in which it can and does have opportunity for 
feed, rest, and water, is a violation of the provisions of section 4386, 
Revised Statutes. 


Section 4386 is unambiguous, and is clearly designed to prevent any rail- 
road company within the United States, whose road forms any part of 

a line of road over which live stock is conveyed from one State to 

another, from transporting such animals except in accordance with 

its provisions. 
DEPARTMENT OF JUSTICE, 
April 27, 1905. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 19th instant with inclosures, presenting the 
question whether upon the facts stated, sections 4386 to 
4389 Revised Statutes, apply to the Terminal Railroad 
Association of St. Louis, or the St. Louis Merchants’ Bridge 
Terminal Railway Company, in the movement of live stock 
from St. Louis, Mo., to National Stock Yards, TI. 

Section 4386 provides: 

‘*No railroad company within the United States whose 
road forms any part of a line of roadover which cattle, sheep, 
swine, or other animals are conveyed from one State to 
another, or the owners or masters of steam, sailing, or other 
vessels carrying or transporting cattle, sheep, swine, or 
other animals from one State to another, shall contine the 
same in cars, boats, or other vessels of any description, for 
a longer period than twenty-eight consecutive hours, without 
unloading the same for rest, water, and feeding, for a 
period of at least five consecutive hours, unless prevented 
from unloading by storm or other accidental causes. In 
estimating such confinement the time during which the ani- 
mals have been confined without such rest on connecting 
roads from which they are received shall he included, it being 
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the intent of this section to prohibit their continuous con- 
tinement beyond the period of twenty-eight hours, except 
upon contingencies hereinbefore stated.” 

Itappears that the National Stock Yards are directly across 
the Mississippi River from St. Louis, Mo.; that the St. Louis 
Merchants’ Bridge Terminal Company is a distinct corpora- 
tion, but controlled by the Terminal Railroad Association of 
St. Louis, Mo., by reason of the latter company’s ownership 
of the majority of the capital stock of the former company. 
It further appears that ‘‘ by means of its owned, operated, 
and leased lines, the Terminal Railroad Association of St. 
Louis is the only company which can, or at least does, trans- 
port live stock from St. Louis, Mo., to National Stock 
Yards, Ill.:” that the run to National Stock Yards is made 
in from one to three hours, according to traffic conditions. 
It further appears that it is the ‘‘ practice of the Terminal 
Railroad Association to accept all stock offered the company 
at St. Louis, Mo., to haul to National Stock Yards, IIL, 
without inquiry, and in fact without regard to the number of 
hours during which the stock has been confined in cars on 
connecting line or lines without rest, water, and feeding, 
before delivery to the Terminal Railroad Association of St. 
Louis.” 

You state ‘“Sthe view of the officers of the Department 
having the matter in charge has been that any railroad com- 
pany whose road forms any part of a line over which live 
stock is conveyed from one State to another, which confines 
sid live stock in cars fora period longer than twenty-eight 
consecutive hours without unjoading the same for rest, 
water, and feeding, for a period of at least five consecutive 
hours, unless prevented from so doing by storm or other 
accidental causes, or unless the live stock 1s carried in cars 
in which it can and does have opportunity for feed, rest, 
and water, isa violator of the law. Further, that, follow- 
ing the plain language of the statute, the time during which 
the animals have been contined without such rest on con- 
necting roads from which they are received shall be included 
in estimating such confinement.” 

I concur in this interpretation of the law, and upon the 
facts stated it Is my opinion that the law applies to these 
terminal railroad companies. 
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The statute is unambiguous, and is clearly designed to 
prevent any ‘‘railroad company within the United States 
whose railroad formins any part of a line of road over which 
cattle, sheep, swine, or other animals are conveyed from one 
State to another,” from transporting such animals under 
conditions other than those set forth in the statute. 

It seems to be clear from your statement of the facts that 
these terminal companies accept stock for transportation to 
the National Stock Yards that has already been confined for 
more than twenty-eight consecutive hours without unload- 
ing for feed, rest, and water. That being so, the compa- 
nies are undoubtedly liable for the penalty which the statute 
provides. 

Respectfully, . 
W. iH. MOODY. 


The SECRETARY OF AGRICULTURE. 


APPOINTMENT—CIVIL-SERVICE LAW. 


The words ‘to be selected and appointed by the Superintendent of the 
United States Military Academy,’’ used in the appropriation act. of 
March 3, 1905 (33 Stat., 854), providing for the appointment of an 
engineer and an assistant engineer of steam, electric, and refrigerating 
apparatus for the cadets’ mess at the academy, authorize that officer 
to make such appointments without reference to the civil-service law. 


DEPARTMENT OF JUSTICE, 
April 28, 1905. 

Sir: L have the honor to acknowledge the receipt of your 
letter of April 6, 1905, with its inclosures, wherein the 
question is presented as to the authority of the Superin- 
tendent of the United States Military Academy to appoint 
an engineer and an assistant engineer of steam, electric, and 
refrigerating apparatus for the cadets’ mess without refer- 
ence to the civil-service law. 

These positions were first provided for in the act of April 
28, 1904 (33 Stat., 441, 445), in the following language: 

‘* For pay of engineer of steam, electric, and refrigerat- 
ing apparatus for the cadets’ mess, to be appointed by the 
Superintendent of the United States Military Academy, one 
thousand dollars; 
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‘For pay of one assistant engineer of steam, electric. 
and refriverating apparatus for the cadets’ mess, to be ap 
pointed by the Superintendent of the United States Military 
Academy, six hundred dollars.” 

The Superintendent of the Military Academy interpreted 
the words of the statute to authorize him to make the ap- 
pointments without compliance with the civil-service law. 
The Civil Service Commission protested against such an in- 
terpretation of the law, and the question was submitted to 
me foropinion. Under date of January 18, 1905 (arte, 341), 
I ruled that the language of the appropriation did not with- 
draw the appointments from the operation of the civil-serv- 
ice act and rules. 

In the act of March 3, 1905, making appropriations for 
the support of the Military Academy for the fiscal year 
ending June 30, 1906 (33 Stat., 849, 854), Congress again 
appropriated for these positions, but provided that the ap- 
pointees should be ‘‘ selected and appointed by the Superin- 
tendent.” 

The change in the language of this appropriation, follow- 
ing, as it does, the promulgation of the opinion of this De- 
partnent (sj) that the provisions of the act of 1904 did 
not authorize the appointment of the persons appropriated 
for, without reference to the civil service, is significant and 
controlling as to the intent of Congress. 

That Congress intended in using the words ‘to be se- 
lected and appointed by the Superintendent,” to withdraw 
the positions thus appropriated for, from the operation of 
the civil-service law, is very apparent from the provision 
on the same page of the same act: ‘* For two expert civilian 
instructors in fencing, broadsword exercises, and other mili- 
tary gymnastics as may be required to perfect this part of 
the training of the cadets, to be selected and appointed by 
the Superintendent of the Military Academy.” 

It is reasonably certain that Congress did not intend that 
the Superintendent should be controlled by the civil-service 
rules in selecting and appointing fencing masters and broad- 
swordsmen as instructors in the Military Academy, for the 
obvious reason that the Superintendent, being a militarv 
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man, would be a hetter judge of the qualifications of candi- 
dates for such positions than a civilian. If, therefore, Con- 
vress intended the words ‘‘to be selected and appointed by 
the Superintendent ” to authorize the appointment of these 
instructors without reference to the civil-service law, it is 
inconceivable that the same words in another part of the 
sume act were used in a different sense and intended to con- 
vey a different meaning. 

Provision is also made in this act for pay of one clerk in 
office of the quartermaster, ‘*to be immediately available 
and to be selected and appointed by the Superintendent.” 

This appropriation is analogous to that construed in an 
opinion of this Department under date of August 10, 1899 
(22 Opin., 556), where the conclusion was reached that the 
language used authorized the appointments to the positions 
appropriated for without reference to the civil-service law. 
That appropriation was also ‘*to be immediately available.” 
The Attorney-General gave significance to these words and 
said (p. 558): 

e * * Tn such cases it is quite reasonable to suppose 
that Congress intended that the Secretary should be unim- 
peded in his speedy selection of his force by any of the 
ordinary delays which occur mn complying with the civil- 
service rules where positions in the classified service are to 
be filled upon certification of names from the eligible list. 
As an evidence that Congress so intended, they directed 
that the stenographers and typewriters should be selected 
by the Secretary. The power of selection implies full 
power and discretion in the Secretary to select from any 
source.” 

In providing that the appropriation for a clerk in the 
office of the quartermaster should be immediately available, 
Congress was evidently satisfied that an emergency existed, 
and because of such emergency authorized the appointment 
to be made without reference to the civil-service rules, 

The contention that Congress in the use of the words ** to 
be selected and appointed by the Superintendent” merely 
intended to lodge in that officer, instead of the Secretary of 
War, the appointment to the various positions appropriated 
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for is without merit, for the reason that Congress has used 
the same words in making appropriation for positions where 
the head of a Department was to make the selection. 

Moreover, the inclusion of the word ‘‘selected” in the act 
of March 3, 1905 (supra), shows that something more was 
intended, since the act of April 28, 1904, contained a pro- 
vision for such appointments by the Superintendent. 

I am therefore of the opinion that the reasonable und 
natural interpretation of the words ‘‘to be selected and 
appointed by the Superintendent” as used in this act is that 
they were intended to authorize that officer to make the 
appointments thus appropriated for without reference to 
the civil-service law. 

Respectfully, 


W. H. MOODY. 
The SECRETARY OF War. 


* 


CASS LAKE INDIAN RESERVATION—INTONICATING 
LIQUORS. 


The introduction of intoxicating liquors within the former Cass Lake 
Indian Reservation, though sold by a white man upon lands pur- 
chased from the heirs of a deceased allottee, is a violation of Article 
VII of the treaty of February 22, 1855 (10 Stat., 1165), with the Chip- 
pewa Indians, and of section 2139, Revised Statutes, as amended (27 
Stat., 260; 29 Stat., 506). 

In case of a violation of those laws, proceedings may be taken under 
section 2139, Revised Statutes, as amended, and under section 2140. 


DEPARTMENT OF JUSTICE, 
April 28, 1905. 

Sir: I have received your letter of the 29tb ultimo, with 
its inclosures, relative to an attempt to sell liquor on a tract 
of land near Ball Club on the former Cass Lake Indian 
Reservation in the State of Minnesota, purchased from the 
heirs of a deceased allottee, In which you say: 

‘The Indian Oflice holds that inherited Indian land sold 
to white people is still ‘Indian country’ within the meaning 
of the law prohibiting the introduction and sale of liquor 
in the Indian country. * * * 

‘In view of all the facts stated in the correspondence 
* * * the matter is respectfully submitted with request 
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for an early opinion on the question at issue and for advice 
as to the proper course to be pursued by the Department 
in this and similar cases.” 

A letter from the Acting Commissioner of Indian Affairs, 
inclosed by you, states that— 

‘*This land is embraced in the country ceded by the 
Chippewa Indians in a treaty made with them in 1855.” 

That treaty provides, article 7 (10 Stat., 1169), as 
follows: 

‘*The laws which have been or may be enacted by Con- 
gress, regulating trade and intercourse with the Indian 
tribes, to continue and be in force within and upon the sey- 
eral reservations provided for herein; and those portions of 
said laws which prohibit the introduction, manufacture, use 
of, and traffic in, ardent spirits, wines, or other liquors, in 
the Indian country, shall continue and be in force, within 
the entire boundaries of the country herein ceded to the 
United States, until otherwise provided by Congress.” 

That portion of the acts of July 9, 1832 (4 Stat., 56-4), 
June 30, 1834 (4 Stat., 732), and March 15, 1864 (13 Stat., 
29), incorporated into the Revised Statutes as section 2139, 
as amended by the act of July 28, 1592 (27 Stat., 260), reads 
as follows: 

‘* No ardent spirits, ale, beer, wine, or intoxicating liquor 
or liquors of whatever kind shall be introduced, under any 
pretense, into the Indian country. Every person who 
* * * introduces or attempts to introduce any ardent 
spirits, ale, wine, beer, or intoxicating liquor of any kind 
into the Indian country shall be punished by imprisonment 
for not more than two years and by a fine of not more than 
three hundred dollars for each offense.” 

The act of January 30, 1897 (29 Stat., 506), provides 
that-— 

‘‘Any person who shall introduce or attempt to introduce 
any malt, spirituous, or vinous liquors * * * of any 
kind whatsoever into the Indian country, which term shall 
include any Indian allotment while the title to the same 
shall be held in trust by the Government, or while the 
same shall remain inalienable by the allottee without the 
consent. of the United States, shall be punished by imprison- 
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ment for not Jess than sixty days, and by a fine of not less 
than one hundred dollars for the first offense and not less 
than two hundred dollars for each offense thereafter.” 

It appears that the tract of land upon which the privilege 
of selling liquor is now claimed was allotted to an Indian in 
pursuance of the provisions of section 5 of the act of Con- 
gress of February 8, 1887 (24 Stat., 389), and by his heirs 
conveyed to a white man, and such transfer approved, as 
provided by section 7 of the act of May 27, 1902 (32 Stat., 
245, 275). 

My attention has not been called to any act of Congress 
inconsistent with the continuance in force of the above 
quoted provision of the treaty by which the Indians ceded 
the country. 

This provision was for the protection of the Indians. 
Many of them reside in the vicinity, some of them upon 
lands held as allottees and probably in proximity to the 
tract upon which it is proposed to dispense the intoxicating 
beverages. (Annual Report Commissioner of Indian Af.- 
fairs, 1903, pp. 94, 184.) 

Congress, in its wisdom, may have thought that the time 
has not arrived when the duty which we owe to our Indian 
wards will permit us to discontinue the application of this 
stipulation to the country ceded. 

In view of this treaty limitation, and upon consideration 
of the decision of the Supreme Court in the case of United 
States vy. Lorty-three Gallons of Whiskey (93 U. S., 188, 
and 108 U. S., 491), it seems obvious that the provisions of 
section 2139 of the Revised Statutes, as amended, are appli- 
cable to an introduction of liquor upon land situated as 
that above mentioned. 

Concerning what course may properly be pursued in case 
of a violation of law in this connection, it seems sufficient to 
Invite your attention to section 2139, as amended, prescrib- 
ing punishment for those who violate its provisions, and 
also to section 2140 of the Revised Statutes, which is as 
follows: 

‘Tf any superintendent of Indian Affairs, Indian agent, 
or sub-agent, or commanding officer of a military post, has 
reason to suspect or is informed that any white person or 
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Indian is about to introduce or has introduced any spirituous 
liquor or wine into the Indian country in violation of law, 
such superintendent, agent, sub-agent, or commanding offi- 
cer, may cause the boats, stores, packages, wagons, sleds, and 
places of deposit of such person to be searched; and if any 
such liquor is found therein, the same, together with the 
boats, teams, wagons, and sleds used in conveying the same, 
and also the goods, packages, and peltries of such person, 
shall be seized and delivered to the proper officer, and shall 
be proceeded against by libel in the proper court, and for- 
feited, one-half to the informer and the other half to the use 
of the United States; and if such person be a trader, his 
license shall be revoked and his bond put in suit. It shall 
moreover be the duty of any person in the service of the 
United States, or of any Indian, to take and destroy any 
ardent spirits or wine found in the Indian country, except 
such as may be introduced therein by the War Department.” 

Accordingly, answering your questions, I am of the 
opinion, that, first, an introduction of liquor into the terri- 
tory ceded by the treaty of 1855 would be in violation of 
article 7 thereof and of section 2139 of the Revised Statutes, 
as amended; and that, second, in any such case, proceedings 
may be taken in pursuance of the authority conferred by 
section 2140 of the Revised Statutes, and, if deemed advisa- 
ble, criminal prosecutions may be also instituted under the 
provisions of section 2139. 


Respectfully, 
W. H. MOODY. 
The SECRETARY OF THE INTERIOR. 





MANILA—VALIDITY OF PROPOSED BOND ISSUF. 


Act No. 1323 of the Philippine Commission, to provide funds for the 
construction of sewers, etc., in the city of Manila, contemplates an 
issue of bonds to the amount of $4,000,000, which will be in strict 
conformity with the provisions of the act of July 1, 1902 (32 Stat., 708), 
authorizing the issuance of such bonds. 


DEPARTMENT OF JUSTICE, 
May 2, 1905. 
Sir: Your letter of April 19 requests my opinion con- 
cerning the validity of the proposed issue, in accordance 
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with the terms of act No. 1323 of the Philippine Commis- 
sion, of bonds of the city of Manila to the amount of 
$4,000,000, for the purpose of providing funds to construct 
sewers in the city of Manila and to furnish that city with 
an adequate sewer and drainage system and water supply. 

The act of July 1, 1902 (82 Stat., 708), authorizes the 
issuance of such honds as follows: 

‘Sec. 70. That for the purpose of providing funds to 
construct sewers in the city of Manila and to furnish it with 
an adequate sewer and drainage system and supply of water 
the government of the Philippine Islands, with the approval 
of the President of the United States first had, is hereby 
authorized to permit the city of Manila to incur indebted- 
ness, to borrow money, and to issue and sell (at not less 
than par value in gold coin of the United States), upon such 
terns and conditions as it may deem best, registered or 
coupon bonds of the city of Manila to an amount not ex- 
ceeding four million dollars lawful money of the United 
States, payable at such time or times as may he determined 
by said Government, with interest thereon not to exceed 
five per centum per annum. 

‘Src. 71. That said coupon or registered bonds shall be 
in denominations of fifty dollars or any multiple thereof, 
bearing interest at a rate not exceeding five per centum per 
annum, payable quarterly, such bonds to be payable at the 
pleasure of the government of the Philippine Islands, after 
dates named in said bonds not less than five nor more than 
thirty years from the date of their issue, together with the 
interest thereon in gold coin of the United States of the 
present standard value. or the equivalent in value in money 
of the said islands; and said bonds shall be exempt from 
the payment of all taxes or duties of the government of the 
said islands, or of any local authority therein, or of the 
Government of the United States. 

“Sere. 72. That all moneys which may be realized or 
received from the issue and sale of said bonds shall be util- 
ized under authorization of said government of the Philip- 
pine Islands in providing a suitable sewer and drainage 
system and adequate supply of water for the city of Manila 
and for no other purpose. 
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‘*Sec. 73. That the government of the Philippine Islands 
shall, by the levy and collection of taxes on the city of 
Manila, its inhabitants and their property, or by other 
means, make adequate provision to meet the obligation of 
said bonds and shall create a sinking fund sufficient to 
retire them and pay the interest thereon in accordance with 
the terms of the issue: Provided, That if said bonds or 
any portion thereof shall be paid out of the funds of the 
government of said islands, said city shall reimburse said 
government for the sum thus paid, and said government is 
hereby empowered to collect said sum by the levy and col- 
lection of taxes on said city.” 

The act of Congress of February 6, 1905 (33 Stat., 689), 
provides: 

‘‘That all bonds issued by the government of the Philip- 
pine Islands, or by its authority, shall be exempt from tax- 
ation by the Government of the United States, or by the 
government of the Philippine Islands or of any political 
or municipal sub-division thereof, or by any State, or by 
any county, municipality, or other municipal sub-division 
of any State or Territory of the United States, or by the 
District of Columbia.” 

Act No. 1323 of the Philippine Commission provides that 
said bonds shall be issued in pursuance of the provisions of 
sections 70, 71, 72, and 73 of the act of July 1, 1902, and 
the express and detailed provisions of act No. 1323 contem- 
plate an issue of bonds that, in my opinion, will be in strict 
conformity with the statute. 


Respectfully, 


W. H. MOODY. 
The SECRETARY OF War. 
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GOVERNMENTAL REGULATION OF RAILWAY RATES.¢ 


There is a governmental power to fix the maximum future charges of 
carriers by railroad, vested in the legislatures of the States with regard 
to transportation exclusively within the States, and vested in Congress 
with regard to all other transportation. 

Although legislative power, properly speaking, can not be delegated, 
the law-making body, having enacted into law the standard of charges | 
which shall control, may intrust to an administrative body, not exer. 
cising in the true sense judicial power, the duty to fix rates in con- 
formity with that standard. 

The rate-making power is not a judicial function and can not be con- 
ferred constitutionally upon the courts of the United States, either by 
way of original or appellate jurisdiction. 

The courts, however, have the power to investigate any rate or rates 
fixed by legislative authority and to determine whether they are such 
as would be confiscatory of the property of the carrier, and if they ar 
judicially found to be confiscatory in their effect, to restrain their 
enforcement. 

Any law which attempts to deprive the courts of this power is unconsti- 
tutional. 

Any regulation of land transportation, however exercised, would seem 
to be so indirect in its effect upon the ports that it could not constitute 
a preference between the ports of different States within the meaning 
of Article 1, section 9, paragraph 6 of the Constitution. 

Reasonable, just, and impartial rates, determined by legislative author- 
ity, are not within the prohibition of Article 1, section 9, paragraph 6 
of the Constitution, even though they result in a varying charge per 
ton per mile to and from the ports of the different States. 


DEPARTMENT OF JUSTICE, 
May 5, 1908. 

Sir: I have the honor to acknowledge the receipt of your 
letter requesting, on behalf of the Senate Committee on 
Interstate Commerce, my opinion on certain questions of 
law. 

Your letter, supplemented by oral communication, calls 
upon me to consider the governmental power to regulate 
the operations of railroads, especially in the respect of fix- 
ing rates for transportation, by whom that power, so far as 
it exists in the National Government, may be exercised 
constitutionally, and what limits to the power, if any, are 


prescribed by the Constitution. 

a ae ee ee ee 
4This opinion, properly speaking, is not an official one, but is to be 

regarded as a letter of advice. It is printed with the opinions solely 

because of the importance of the subject considered. 
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After great consideration, it was settled in the group of 
cases commonly called the Granger Cases, that there is a 
governmental power to regulate the operations of railroads 
acting as common carriers and, as a part of such regulation, 
to prescribe the maximum rates which they may charge in 
the future for the services which they shall render to those 
who resort to them, and that the power is vested in, and 
may be exercised by, the legislative branch of the Govern- 
ment. (Munn v. Llinois, 94 U.S., 1138; Chicago, Burling- 
ton and Quincy Railroad Co. v. Iowa, 94 U. S., 155; Petk 
v. Chicago and Northwestern Railway Co., 94 U.S., 164; 
Chicago, Milwaukee and St. Paul R. PR. Co., v. Ackley, 
94 U.S., 179; Winona and St. Peter R. R. Co. vy. Blake, 
94 U.8S., 180; Stone v. Wesconsin, 94 U. S., 181.) 

These cases were concerned with the regulation of rates 
by the legislature of the State for transportation beginning 
and ending within the State. The principle announced in 
them was affirmed in Ruggles v. [llinois (108 U. S., 526), 
and Jilinois Central R. R. Co. v. The People of the State of 
Illinois (108 U. S., 541), has been adopted as the rule of 
decision in many subsequent opinions of the Supreme Court 
and of the highest courts of the States, and although origi- 
nally established over dissent, is now acquiesced in by all as 
the settled law of the land. 

Under the division of the governmental power made by 
the Constitution of the United States, the authority to regu- 
late the charges of railroads, so far as those charges are 
made foi traffic which is exclusively within the States, 
resides in the legislatures of the States, and so far as they 
are made for other traffic, resides in Congress. (Con. U.S., 
art. 1, sec. 8, par. 3.) This division of power is fundamen- 
tal, has been recognized in all the cases, and is illustrated 
clearly by both the majority and dissenting opinions in 
Wabash, St. Louis and Pacific Ry. Co. vy. Tilino’s (118 
U. S., 557). 

In the earlier cases before the court the legislatures had 
prescribed, specifically, in the law the maximum rates to he 
observed in the future. Legislatures obviously, however, 
can deal with such questions only in the most general way. 
Their large and changing membership, infrequent and lim- 
ited sessions, and procedure designed for legislation rather 
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than administration, were ill adapted to duties so largely 
administrative as those of fixing and enforcing rates. Laws, 
therefore, were passed by many of the States enacting that 
rates should be impartial and reasonable, and creating a 
small body, often called a railrond commission, to which 
was intrusted, among other powers of supervision, the duty 
of fixing rates in detail in conformity with the rule declared 
inthe law. The constitutionality of the grant of such power 
to a commission was speedily drawn in question before the 
courts. It was claimed that the laws violated the well-set- 
tled principle that legislative power must be exercised by 
the legislature itself and can not be delegated to any other 
body. But the courts have held, that where the legislature 
has enacted that railway rates shall be impartial and reason- 
able, the duty of executing this law and determining the 
rates for the future in detail in conformity with it, may be 
conferred constitutionally upon an administrative body, and 
that a grant of such power is not a delegation of the legis- 
lative authority. It is sufficient to refer to a few only of 
the cases which support this view and to say that no case 
which opposes it has come to my knowledge. 

The question first reached the Supreme Court in the case. 
of Stone et al. vy. Lurmers’ Loan and Trust Co. (116 U.S., 
307), the first of the group of cases reported as the Railroad 
Commission Cases. A law of the State of Mississippi cre- 
ated a railroad commission and conferred upon it the power, 
among others, to fix and enforce, after notice and hearing, 
the rates for transportation of every kind within the State. 
The law declared the rule, by which the commission was to 
be guided, that the rates should be just and not diserimi- 
natory. A suit was brought by a party in interest against 
the commission, before any action was taken by it, to enjoin 
the enforcement of the act against the Mobile and Ohio 
Railroad Company. The principal contention of the plain- 
tiff was that the charter of the railroad constituted a contract 
of exemption fromthe legislative control of the State. The 
attention of the court was directed largely to this question, 
but it was contended, moreover, inter alia, that the act 
‘‘confers both legislative and judicial powers on the com- 
mission and is thus repugnant to the Constitution of Mis- 
sissippl.” The court, In an opinion by Mr. Chief Justice 
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Waite, dismissed this contention with a brief statement of 
agreement with the Supreme Court of Mississippi, which 
had decided that the statute was not repugnant to the con- 
stitution of that State (p. 336). The bill was dismissed, 
reversing the decree of the court below. 

The same question came before the court in Reayan vy. 
Farmers Loan and Trust Co. 154 U. 8., 362). In this case 
an injunction was sougbt against the railroad commission of 
Texas to restrain the enforcement of certain rates which had 
been fixed hy that commission. Though the eminent coun- 
sel, who argued the case for the plaintiff, did not question the 
right of the legislature to confer such powers upon a com- 
Mission, but, on the contrary, conceded it in the following 
words, ‘‘the State may establish maximum rates of charges, 
either immediately by legislative act or mediately through 
a commission,” the court noticed and decided the question 
which was necessarily at the foundation of the case. Mr. 
Justice Brewer, who delivered the unanimous opinion of the 
court, said: 

“e * * there can be no doubt of the general power 
of a State to regulate the fares and freights which may be 
charged and received by railroad or other carriers, and that 
this regulation can be carried on by means of a commission. 
Such a commission is merely an administrative board created 
by the State for carrying into effect the will of the State as 
expressed by its legislation. (20alroad Commission Cases, 
116 U.S., 307.) No valid objection, therefore, can be made 
on account of the general features of this act; those by 
which the State has created the railroad commission and 
intrusted it with the duty of prescribing rates of fares 
and freights, as well as other regulations for the manage- 
ment of the railroads of the State” (pp. 303-394). 

These cases affirm the right of a State lecislature to con- 
fer the power in question upon a State commission. No 
reason has been advanced, and none can be perceived, why 
the same principles would not control in the case of a grant 
by Congress of a like power to a commission over interstate 
transportation. The Supreme Court in many cases has 
recognized the propriety of the large delegation of powers 
of regulation over interstate railroads conferred upon the 
Interstate Commerce Commission by the act of February 
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4,1887. The right of Congress to confer upon a commis 
sion the rate-making power was distinctly presented to the 
court in the case of the /nterstate Commerce Comméssion \. 
Cincinnati, New Orleans and Texas Pacific Railay Cui 
pany (167 U. S., 479). In this case the Commission bad 
fixed a group of rates on certain railroads and ordered the 
railroads to readjust their tariffs so that from and aftera 
day named they should conform to the rates thus fixed. 
The railroads failed to obey this order and the Commission 
instituted a suit in the Circuit Court to compel obedience. 
The bill was dismissed after hearing, and on appeal to the 
Circuit Court of Appeals that court certified to the Supreme 
Court the following question: 

‘* Had the Interstate Commerce Commission jurisdictional 
power to make the order hereinbefore set forth—all pro- 
ceedings preceding said order being due and regular, so far 
as procedure is concerned?” 

After a careful examination of the interstate commerce 
law, the court, by Mr. Justice Brewer (Mr. Justice Harlan 
dissenting without an opinion), held that that act did not 
confer upon the Commission the power to prescribe future 
rates, and therefore answered the question in the negative. 

Obviously, the question certified raised two issues: 

First, could Congress confer upon the Interstate Com- 
merce Commission the power to fix rates which should con- 
trol in the future? 

Second, if Congress had the power to do this, did the act 
under consideration confer upon the Commission the author- 
ity to fix rates which should control in the future? 

A negative answer upon either of these issues would dis- 
pose of the question certified. The court saw fit to decide 
both issues. It was held upon a brief but sufficiently clear 
discussion that Congress did have the power to confer upon 
the Interstate Commerce Commission the authority to fix 
future rates. Mr. Justice Brewer, speaking for the court, 
sud: 

* Before the passage of the act it was generally believed 
that there were great abuses in railroad management and 
railroad transportation, and the grave question which Con- 
eress had to consider was how those abuses should be cor- 
rected and what control should be taken of the business of 
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such corporations. The present inquiry is limited to the 
question as to what it determined should be done with refer- 
ence to the matter of rates. There were three obvious and 
dissimilar courses open for consideration. Congress might 
itself prescribe the rates; or it might commit to some subor- 
dinate tribunal this duty; or it might leave with the com- 
panies the right to fix rates, subject to regulations and 
restrictions, as well as to that rule which is as old as the 
existence of common carriers, to wit, that rates must be 
reasonable.” (Page 49+). 
& * . * * 

‘*The question debated is whether it vested in the Com- 
mission the power and the duty to fix rates; and the fact 
that this is a debatable question, and has been most strenu- 
ously and earnestly debated, is very persuasive that it did 
not. The grant of such a power is never to be implied. 
The power itself is so vast and comprehensive, so largely 
affecting the rights of carrier and shipper, as well as indi- 
rectly all commercial transactions, the language by which 
the power is given had been so often used and was so famil- 
iar to the leyislative mind and is capable of such definite 
and exact statement, that no just rule of construction would 
tolerate a grant of such power by mere implication. Ad- 
ministrative control over railroads through boards or com- 
missions was no new thing. It had been resorted to in 
England and in many of the States of this Union. In Eng- 
land, while control had been given in respect to discrimi- 
nation and undue preferences, no power had been given to 
prescribe a tariff of rates. In this country the practice had 
been varying. It will be interesting to notice the provi- 
sions in the legislation of different States.” (Pages 404- 
495.) 

The foregoing cases dealing with the right of State legis- 
latures to establish a rate-making commission, the clear 
analogy in this respect between their authority and that of 
Congress, and the case of the Jnterstute Commerce Comin is- 
ston V. Cincinnati, New Orleans and Tevras Pacific Ruilway 
Company (supra) establish beyond doubt the right of Con- 
gress to confer upon an administrative body the power 
to fix and determine maximum railway rates whicb shall 
control in the future, by the execution in detail of a gen- 
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eral rule enacted into law, as, for exumple, that the rates 
shall be just, reasonable, and without discrimination. 

But it does not follow that Congress has the right to con- 
fer the rate-making power upon acourt. A body exercising 
the administrative power which I have described might be 
denominated loosely a court, and the law would not be held 
unconstitutional merely on account of the name of the ad- 
ministrative body which it created if care were taken to ex- 
clude from its functions the powers which are described 
properly as judicial. In the discussion which follows, how- 
ever, I shall use the word ‘‘court” as describing a body 
exercising the judicial power of the United States. 

I set. for myself the task of considering whether Congress 
may confer constitutionally upon a court of the United 
States, either by way of original or appellate jurisdiction, the 
power to fix and determine railway rates for the future. 

It appears, perhaps, with sufficient clearness from the 
cases I have already cited that rate making is purely a legis- 
lative function, in the performance of which the legislative 
body may avail itself of the aid of an administrative body 
for the execution in detail of general rules which have been 
enacted into law. This is only another form of saying that 
the rate-making power is not a judicial function. It, how- 
ever, may not be inappropriate to secure the further sup- 
port which may be obtained for this proposition from the 
declarations which have been made in the opinions of the 
Supreme Court. 

In the case of Reagan v. Furmers’ Loan and Trust Com- 
pany (supra) it was held that the courts have the power to 
interpose to prevent the enforcement of rates which would 
be confiscatory of property. In the discussion of that 
question, which required a delimitation of judicial power 
over the subject, Mr. Justice Brewer said, on page 397: 

‘It is doubtless true, as a general proposition, that the 
formation of a tariff of charges for the transportation by a 
common carrier of persons or property is a legislative or 
administrative rather than a judicial function. 

% * % % * 

‘The courts are not authorized to revise or change the 
body of rates imposed by a legislature or a commission; 
they do not determine whether one rate is preferable to 
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another, or what under all circumstances would be fair and 
reasonable as between the carriers and the shippers; they 
do not engage in any mere administrative work.” 

And again, on page 400: 

‘*As we have seen, it is not the function of the courts to 
establish aschedule of rates. It is not, therefore, within our 
power to prepare a new schedule or rearrange this. Our 
inquiry is limited to the effect of the tariff as a whole, 
including therein the rates prescribed for all the several 
classes of goods, and the decree must either condemn or 
sustain this act of quasi legislation.” 

Mr. Justice Brewer, in the case of the /nferstate Commerce 
Commission v. Cincinnati, New Orleans and Tevas Pacific 
Railway Company (supra), said, on page £09: 

‘*It is one thing to inquire whether the rates which have 
been charged and collected are reasonable—that is a judicial 
act; but an entirely different thing to prescribe rates which 
shall be charged in the future—that is a legislative act.” 

Again, on page 505: 

‘*The power to prescribe a tariff of rates for carriage by 
a common carrier is a legislative and not an administrative 
or judicial function.” 

Assuming, then, that the rate-making power Is a legisla- 
tive function and not a judicial function, it follows necessa- 
rily that, under our scheme of government, Congress has 
not the right to vest it in the courts either by conferring 
original or appellate jurisdiction over the subject. Under 
the Constitution the separation of the legislative, executive, 
and judicial power is complete, with some exceptions not 
relevant to this discussion. Dispute has sometimes arisen 
as to whether some particular function is legislative or judi- 
cial. But wherever Congress has conferred any function 
clearly not judicial in its nature (and the rate-making power 
is such) upon the courts, the courts have declined to accept 
it, have declared the law which made the grant of power to 
them unconstitutional, and the exercise of the power there- 
foreunlawful. (/Zayburn’s Cause, 2 Dallas, 409; Carted States 
v. Ferreira, 13 Howard, 40; United States v. Vale Todd, 13 
Howard, 52 (note); Gordon vy. Cnited States, AUT U.S., 697; 
Interstate Commerce Commission Vo Brimson 154 U.S., 447; 
dissenting opinion, 155 U. S., 1.) 
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The last case cited is one in which the majority of the 
court decided that the power before the court, which had 
been conferred by Congress, was a judicial power, but both 
the majority and dissenting opinions assumed as indisput- 
able that a power not judicial in its nature can not be con- 
ferred constitutionally upon a court. A case arising under 
the laws of Kansas signally illustrates the principle that 
the nature of legislative and judicial powers is such that 
they can not be joined together and vested in the same 
body consistently with the theory which underlies the Con- 
stitution of the United States and those of many, if not all, 
of the States. A law of Kansas had created a Court of 
Visitation and united in that court many functions which 
were clearly legislative in their nature with those which 
were clearly judicial in their nature. Among other powers 
conferred upon the court, were the legislative and admin- 
istrative power to fix railway and telegraph rates. For the 
reason that this law attempted to vest in one body both 
legislative and judicial powers, it was held unconstitutional 
by the Circuit Court of the United States (Western Union 
Telegraph Co. vy. Myatt, 98 Fed. Rep., 335) and by the 
Supreme Court of Kansas (61 Kans., 803). 

I have not overlooked the case of Janvrin (174 Mass., 
514), which may be thought to lend some color to the con- 
trary view. In that case the Supreme Court of Massachu- 
setts, ina majority opinion delivered by Mr. Chief Justice 
Holmes, held that a law which conferred upon the judges 
of that court the right, upon the complaint of a consumer 
that he was being charged an unreasonable rate, to deter- 
mine what should be the maximum reasonable sum to be 
charged to him by a water company for water, and made 
the finding binding upon the company in the future for five 
years, was not in violation of the Constitution of Massachu- 
setts. The conclusion of the court was based upon the 
theory that the decree was in the nature of a statutory in- 
junction, not to be changed for a reasonable time, fixed by 
the statute at five vears. 

The question whether the rate thus fixed would be bind- 
ing on others not before the court was left open in express 
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terms, page 518. The Chief Justice was careful to say (p. 
517): 

‘¢It is with the relations between actual water takers and 
the companies that the statute calls on this court to deal. It 
does not undertake merely to make of the court a commis- 
sion to determine what rule shall govern people who are not 
yet in relation to each other, and who may elect to enter or 
not to enter into relations as they may or may not like the 
rule which we lay down; it calls on us to fix the extent of 
actually existing rights.” | 

And again, on page 519: 

‘It will be understood from the reasoning on which we 
sustain the act that the court would not regard itself as war- 
ranted or called on to undertake the fixing of rates except 
so far as they concern interests actually and legitimately 
before the court.” 

Under the limitations stated in the opinion this case can 
not be considered as opposed to the general rule that the 
rate-making power is not a judicial power. It expressly 
recognizes and adopts this rule. 

I conclude, therefore, that Congress can not confer, con- 
sistently with the principles of the Constitution, upon a court 
of the United States, either by way of original or appellate 
jurisdiction, the power to fix and determine railway rates 
for the future. 

Although it is not the province of the courts to enter upon 
the legislative and administrative duty of framing a tariff of 
rates for carriage, nevertheless courts do sustain a highly 
important relation to the subject. I proceed now to inquire 
what that relation is and what authority, by virtue of it, the 
courts may exercise over the subject of rate-making. Rates 
fixed by the joint action of Congress and a commission have 
their source in legislative authority. Therefore the exer- 
cise of the rate-making power is subject to every limitation 
on legislative authority imposed by the Constitution. The 
inquiry upon which I am about to enter will show certain 
constitutional provisions which limit the exercise of that 
power by Congress and any commission created by Con- 
gress, as similar provisions limit the exercise of the lke 
power by the States. 


# 
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The fifth amendment to the Constitution provides, inter 
alia, ‘‘that no person shall be * * * deprived of life, lib- 
erty, or property without due process of law; nor shall 
private property be taken for public use, without just com- 
pensation.” This amendment limits only the authority of 
the National Government; but the Fourteenth Amendment 
limits the authority of the State governments by providing 
that no State shall ‘‘ deprive any person of life, liberty, or 
property without due process of law; nor deny to any per- 
son within its jurisdiction the equal protection of the laws.” 
Though.once doubted, it is now settled that the due process 
of law required by the Fourteenth Amendment prohibits 
the taking of private property for public use without just 
compensation. 

Out of these constitutional provisions grow the authority 
of the courts of the United States over the subject of legis- 
lative rate-making; the Fifth Amendment being the source 
of authority so far as rate-making is undertaken by Con- 
gress, and the Fourteenth Amendment being the source of 
authority so far as rate-making is undertaken by the legis- 
latures of the States. 

In the Granger Cases (supra), the precise question deter- 
mined by the court was that there is a governmental power, 
capable of being exercised by the legislature, to fix maxi- 
mum charges for carriage. There was nothing to show, 
and it was not contended, that the charges fixed by the leg- 
islature were unreasonable. In these cases the existence of 
the power was in question, not the extent and effect of its 
exercise. Mr. Chief Justice Waite, however, in the opin- 
ions, made certain observations unnecessary to the decision 
of the cases. In Munn vy. Lllinois (supra, p. 134), be said: 

‘We know that this is a power which may be abused; 
but that is no argument against its existence. For protec- 
tion against abuses by legislatures the people must resort to 
the polls, not to the courts.” 

And in Leck ve Chicagound Northwestern Ry. Co. (supra, 
p. 17s) he said: 

‘* Where property has been clothed with a public inter- 
est, the legislature may fix a limit to that which shall in law 
be reasonable for its use. This limit binds the courts as well 
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as the people. If it has been improperly fixed, the legisla- 
ture, not the courts, must be appealed to for the change.” 

It has been said of these dicta by a writer upon the Con- 
stitution that ‘‘they caused as great a sensation and created 
as much alarm as any decision ever delivered by any court. 
They obscured for several years the powers of the courts to 
relieve against arbitrary and unjust legislation.” (Guthrie’s 
Fourteenth Amendment to the Constitution of the United 
States, p. 81.) But Chief Justice Waite himself, in another 
dictum in the Railroad Commission Cases (spra, p. 331), 
said: 

‘It is not to be inferred that this power of limitation or 
regulation is itself without limit. This power to regulate 
is not a power to destroy, and limitation is not the equiva- 
lent of confiscation. Under pretense of regulating fares 
and freights, the State can not require a railroad corpora- 
tion to carry persons or property without reward; neither 
can it do that which in law amounts to a taking of private 
property for public use without Just compensation, or with- 
out due process of law.” 

The settlement of the conflict between these opposing 
dicta was not long delayed. It was practically effected in 
the case of the Chicago, Milmaukee and St. Paul Radway 
Company Vv. Minnesota (184 U.S., 418). But in the case of 
Reagan v. The Farmers’ Loan and Trust Company (supra) 
the question was squarely presented and decided by a unani- 
mous court. In that case it appeared that the railroad 
commission of Texas had made a body of rates for fares 
and freights. This body of rates as a whole was challenged 
as unreasonable, unjust, and working a destruction of the 
rights of property. The commission denied the power of 
the court to entertain an inquiry into that subject, claiming 
that it was beyond the examination of the courts. The 
court, however, held that it was a judicial power and duty 
to inquire whether the legislative rates prescribed were so 
unjust and unreasonable as to work a practical destruction 
of the rights of property, and, finding that the rates in this 
ease had such an effect, enjoined their enforcement. 

The same principle was aflirmed and acted upon in the 
case of St. Lous and San francisco Railway Conmpury Vv. 
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Gill (156 U. S., 649), although the rates fixed in this case 
were sustained. 

In Smyth v. Ames (169 U.S., 466), the rates established 
by the joint action of the legislature and a railway comnis- 
sion of Nebraska; and in the case of Corington and Lereng- 
ton Turnpike Road Company v. Sandford (164 U.3S., 578), 
the rates established by the joint assembly of Kentucky for 
turnpike tolls, respectively, were restrained as conftiscatory 
of rights of property, and therefore violative of the four- 
teenth amendment. 

The cases I have cited dealt with the exercise of the rate- 
making power by the States, and it was condemned by 
virtue of the provisions of the Fourteenth Amendment 
restrictive upon State action. The same reasoning, how- 
ever, would lead to the same result in considering the 
application of the Fifth Amendment to the Constitution to 
the action of Congress, or any administrative body exer- 
cising such lawful powers over the subject as may be con- 
ferred constitutionally by Congress. I am therefore of 
the opinion that the enforceinent of any rates prescribed by 
such national authority would be restrained by the courts, 
if they were of such an unreasonable character as would 
deny to the carrier Just and reasonable compensation for its 
services, and thereby necessarily deprive it of its property 
without just compensation or due process of law. The 
authority of the courts to inquire as to the character and 
effect of rates fixed legislatively, and to prohibit. their 
enforeement, If confiscatory, Is clear. Moreover, any law 
Which should) undertake to deprive the courts of this 
authority, in my opinion, would be unconstitutional, upon 
the same reasoning by which a State law undertaking to do 
this was held to be in violation of the Fourteenth Amend- 
ment. (Chicago, Milwaukee and St. Pant Railway Co. v. 
Minnesota, supra.) 

Although the rate-making power must be exercised by 
Convress and its administrative agencies, subject to every 
constitutional limitation upon the legislative power, the 
only other provision of that instrument which seems now to 
call for consideration is that contained in article 1, section 
Y, paragraph 6, which is as follows: 
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**No Preference shall be given by any Regulation of Com- 

serce or Revenue to the Ports of one State over those of 

another: nor shall Vessels bound to, or from, one State, be 
obliged to enter, clear, or pay Duties, in another.” 

To what extent then, if any, is the exercise of the rate- 
making power affected by this provision? The view that 
this provision does affect the exercise by Congress, and any 
agency which may be created by it, of the rate-making 
power is supported by the following reasoning: 

The jurisdiction of the National Government over inter- 
state and foreign commerce grows out of the grant of power 
to Congress ‘‘to regulate commerce with foreign nations, 
and among the several States, and with the Indian tribes.” 
(Article 1, section 8, paragraph 3.) Any action which Con- 
gress may take with respect to interstate commerce is based 
upon this grant of power. It vests in Congress the right 
to exercise the inherent governmental power of control 
over the railroads. The prescription of railway rates is a 
regulation of commerce, and, therefore, if they are fixed 
by the authority of Congress at such a point as to make it 
more advantageous for the shipper to transport his prod- 
uct to the ports of one State rather than to the ports of 
another State, the action thus establishing the rates would 
violate the rule that ‘‘no preference shall be given by any 
regulation of commerce * * * to the ports of one State 
over those of another.” The reasoning in support of this 
conclusion may be accepted without agreeing to the con- 
clusion itself. Congress may do many things by virtue of 
its power to regulate commerce which may have the prac- 
tical effect of promoting the commerce of the ports of one 
State at the expense, necessarily, of the ports of other 
States, without thereby giving ‘a preference to those ports 
within the meaning of this clause of the Constitution. The 
test seems to be whether the action of Congress is a direct 
preference to the ports of one State over those of another, 
or merely preference which results incidentally from such 
action; if the former, it is in conflict with this clause of the 
Constitution; if only the latter, it is not. It was upon this 
principle that the case of Pennsylrania ve The Wheeling and 
Belmont Bridge Co. et al. (48 Howard’s Reports, 421) was 
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decided. In this case it appeared that an act of Congress, 
passed in pursuance of its power to regulate commerce, 
authorized the maintenance of a bridge across the Ohio 
River between Wheeling, in the State of Virginia, and 
Bridgeport, in the State of Ohio, at such a height as to 
require the vessels navigating the Ohio River and desiring 
to pass above the bridge to cut down the height of their 
smoke-stacks, with the result that the speed of the vessels 
would be diminished and the cost of operating them in- 
creased, so that commerce would be diverted from ports on 
the Ohio River above Wheeling and the large commerce of 
the port of Pittsburg especially would be impaired. But 
the court, while conceding all these results to be true, held 
that there was no conflict between the act of Congress and 
the clause of the Constitution in question. Mr. Justice 
Nelson, who rendered the opinion of the court, said: 

‘*There are many acts of Congress passed in the exercise 
of this power to regulate commerce, providing for a special 
advantage to the port or ports of one State, and which very 
advantage may incidentally operate to the prejudice of the 
ports ina neighboring State, which have never been sup- 
posed to conflict with this limitation upon its power. The 
improvement of rivers and harbors, the erection of light- 
houses, and other facilities of commerce, may be referred to 
as examples. It will not do to say that the exercise of an 
admitted power of Congress conferred by the Constitution 
is to be withheld, if it appears, or can be shown, that the 
effect and operation of the law may incidentally extend be- 
yond the limitation of the power. Upon any such inter- 
pretation, the principal object of the framers of the instru- 
ment in conferring the power would be sacrificed to the 
subordinate consequences resulting from its exercise. These 
consequences and incidents are very proper considerations 
to be urged upon Congress for the purpose of dissuading 
that body from its exercise, but afford no ground for deny- 
ing the power itself, or the right to exercise it” (pp. 433- 
434), 

*% * *% % * 

“and, as toa preference by a regulation of commerce, the 
history of the provision, as well as its language, looks to a 
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prohibition against granting privileges or immunities to 
vessels entering or clearing from the ports of one State 
over those of another. That these privileges and immuni- 
ties, whatever they may be in the judgment of Congress, 
shall be common and equal in all the ports of the several 
States. Thus much is undoubtedly embraced in the pro- 
hibition; and it may, certainly, also embrace any other de- 
scription of legislation looking to a. direct privilege or 
preference of the ports of any particular State over those 
of another. Indeed, the clause, in terms, seems to import 
a prohibition against some positive legislation by Congress 
to this effect, and not against any incidental advantages 
that might possibly result from the legislation of Congress 
upon other subjects connected with commerce, and con- 
fessedly within its power” (p. 435). 

It would seem from the reasoning of this case that the 
effect of prescribing rates on land transportation to and 
from the ports of the country, even though they may be 
preferential in their uature, is so indirect and incidental 
that it does not constitute port preferences within the mean- 
ing of this clause of the Constitution. 

The history of the origin of this clause, disclosed in the 
proceedings of the Constitutional Convention, shows that 
the port preferences then under consideration, which it was 
desired to prohibit, were only such as would result from 
discriminatory legislation with regard to the navigation of 
vessels, or the privileges and restrictions which might be 
given or imposed upon them or their freight. The pur- 
pose of those who conceived and prepared this enactment 
would be fully accomplished if in these respects there should 
be equality of benefit and burden between the ports of the 
different States. This consideration, though important, 
is not conclusive, because if the generality of the words 
adopted include within the purview of the prohibition other 
preferences than those immediately in contemplation, then, 
by a familiar canon of interpretation, full effect should be 
given tothem. But on the authority of the case just cited, 
it is clear that the port preferences forbidden by this clause 
are only those which are direct in their operation and effect; 
and remembering that a port is not the city which is built 
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about it, but the waterway itself, it 1s not easy to see how 
any regulation of commerce which js not directed toward 
the use of the waterway itself—but, on the other hand, is 
confined in its direct operation and effect to land transpor- 
tation alone—can be a preference between ports. 

But it is not necessary for practical purposes to go so far 
as to say that no regulation of land transportation can be 
conceived which would be in conflict with this clause of the 
Constitution. It is enough to say that if any such may be 
made hereafter as will arbitrarily and directly prefer the 
ports of one State to those of another, it will be declared 
void by the courts. It may well be assumed that in legis- 
lating upon the subject Congress will lay down as the guid- 
ing rule for the determination of rates, that they shall be 
reasonable, just, and impartial. That rule would be the law, 
and the Commission would be charged with its execution, 
after ascertaining and deciding what would be just, reason- 
able, and impartial rates. If it be claimed that rates con- 
forming to this standard will conflict with this clause of the 
Constitution because they do not prescribe a uniform charge 
per ton per mile to and from the ports of the different 
States, and that a preference is given to the ports of those 
States where the lower charge prevails, I have no hesitation 
whatever in expressing my dissent from this claim. I can 
not believe that Congress, acting in pursuance of its unques- 
tioned power to fix the rate for transportation on land, 
would be forbidden to require that the charges for it should 
be just, reasonable, and impartial, because, owing to natural 
conditions and those growing out of the development of the 
country, such charges resulted in a different rate per ton per 
mile to and from the different ports of the country. Many 
decisions of the Supreme Court, which need not be cited, 
establish the rule that the broadest inquiry into all the vary- 
ing business conditions which surround transportation by 
land may be undertaken for the purpose of determining 
What is a just and reasonable rate. Suppose that a field of 
production were equidistant from the ports of different 
States and the conveyance of freight was over the lines of 
different carriers—-one line running through a level country 
excinpt from snow and floods, and densely populated with 
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prosperous people, thus insuring cheap construction, large 
business, and profitable returns; the other line running 
through a mountainous country, sparsely populated with an 
unprosperous people, thus insuring a high cost of construc- 
tion, small business, and low returns upon the capital in- 
vested—-if Congress should attempt to establish a uniform 
rate for transportation per ton per mile it would be obliged 
either to allow to the one carrier exorbitant returns or com- 
pel the other carrier to render services for compensation 
which would be confiscatory of property, and thus be ob- 
noxious to the Fifth Amendment to the Constitution. I ean 
not agree with an interpretation which would thus destroy 
the effective exercise of the unquestioned governmental 
power to regulate the charges of common carriers. 

The act to regulate commerce, approved February 4, 
1887, is worthy of consideration in this connection. By it 
Congress undertook the regulation of railway rates in a 
comprehensive manner and laid down important rules for 
its guidance. All carriers engaged in transportation, wholly 
by railroad or partly by railroad and partly by water, were 
brought within its provisions, and the railroads running to 
and from the ports were clearly included. It is enacted with 
regard to them that all charges should be reasonable and 
just (sec. 1); that no person, or locality, or traffic should be 
subjected to any undue or unreasonable prejudice or disad- 
vantage (sec. 3); and that there should not be a greater 
charge for transportation fora shorter distance than for a 
longer distance over the same line under substantially the 
same circumstances and conditions (sec. +). This law was 
a legislative regulation of railway rates and therefore sub- 
ject to all constitutional limitations upon the legislative 
authority. Moreover, the law clearly did not contemplate 
uniformity in rates as between different carriers, | Dissimi- 
larity in rates was expected, 1f it was reasonable that dis- 
similarity should exist. 

‘The very terms of the statute,” said Mr. Justice Shiras, 
speaking of this act in Zeras and Pucifie Railway Company 
v. Interstate Commerce Conanission, ‘that charges must be 
reasonible, that discrimination must not be wajust, and that 
preference or advantage to any particular person, firm, cor- 
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poration or locality must not be wdue or unreasonable, 
necessarily imply that strict uniformity is not to be enforced; 
but that all circumstances and conditions which reasonable 
men would regard as affecting the welfare of the carrying 
companies, and of the producers, shippers, and consumers, 
should be considered by a tribunal appointed to carry into 
effect and enforce the provisions of the act.” (162 U.S., 
219.) 

This act has been before the Supreme Court repeatedly, 
and in many instances dissimilarity of charges, according to 
distance, has been approved, because, under the circum- 
stances of the particular case, they were not unreasonable 
or unjust, and in no case has it been supposed by court or 
counsel that the clause of the Constitution under considera- 
tion had any relevancy whatever to the subject. Yet it is 
perfectly clear that the act of 1887, as interpreted by the 
Supreme Court, established a standard of charges which, 
under the claim now made, would be in conflict with the 
prohibition of the Constitution against port preferences. 

I conclude, therefore, that any law for the fixing of rates, 
according to the standard of reasonableness, impartiality, 
and justice, or any action taken by a subordinate adminis- 
trative body, in the execution of such a law, would not be 
obnoxious to article 1, section 9, paragraph 6, of the Con- 
stitution, even if it resulted in dissimilar rates to and from 
the ports of different States. 

The views which I have expressed may be stated briefly 
as follows: 

1. There is a governmental power to fix the maximum 
future charges of carriers by railroad, vested in the legisla- 
tures of the States with regard to transportation exclusively 
within the States, and vested in Congress with regard to all 
other transportation. 

2, Although legislative power, properly speaking, can 
not be delegated, the lawmaking body having enacted into 
law the standard of charges which shall control, may intrust 
toan administrative body not exercising in the true sense 
judicial power the duty to fix rates in conformity with that 
standard. 

3. The rate-making power ts not a judicial function and 
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can not be conferred constitutionally upon the courts of the 
United States, either by way of original or appellate juris- 
diction. ; 

4. The courts, however, have the power to investigate 
any rate or rates fixed by legislative authority and to deter- 
mine whether they are such as would be confiscatory of the 
property of the carrier, and if they are judicially found to 
be confiscatory in their effect, to restrain their enforcement. 

5. Any law which attempts to deprive the courts of this 
power is unconstitutional. 

6. Any regulation of land transportation, however exer- 
cised, would seem to be so indirect in its effect upon the 
ports that it could not constitute a preference between the 
ports of different States within the meaning of article 1, 
section 9, paragraph 6, of the Constitution. 

7. Reasonable, just, and impartial rates, determined by 
legislative authority, are not within the prohibition of article 
1, section 9, paragraph 6, of the Constitution, even though 
they result in a varying charge per ton per mile to and 
from the ports of the different States. 

Very respectfully, 


WILLIAM H. MOODY. 
Hon. STEPHEN B. Evxins, 


Chairman Committee on. Interstate Commerce, 
United States Senate. 


EIGHT-HOUR LAW—PANAMA CANAL. 


The act of August 1, 1892 (27 Stat., 340), which limits and _ restricts to 
eight hours the daily service of laborers and mechanics employed by 
the Government of the United States or by any contractor or sub- 
contractor upon the public works of the United States, applies to the 
employment of laborers and mecnanics in the construction of the 
Panama Canal. 

That act, however, does not apply to the office force of the Isthmian 
Canal Commission stationed on the Isthmus of Panama, or to any of 
the employees of the Governinent who are not within the ordinary 
meaning of the words ‘‘laborers and mechanics. ”’ 

The scope of the act is not limited by the territorial jurisdiction of Con- 
gress, but is coextensive with the subject-matter to which it was 
directed, to wit, the conduct of officers and agents of the United States 
in respect to the hours of labor of mechanics and laborers upon all 
public works of the United States. 
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Congress may fix the hours of labor upon all the works of the United 
States, wherever conducted, and make the law binding upon the 
officers of the United States and, through the agency. of contracts, 
upon all contractors with the United States. 


DEPARTMENT OF JUSTICE, 
May 10, 1905. 


Sir: I have the honor to acknowledge the receipt of your 
letter of March 21, requesting an opinion upon the follow- 
ing questions: 

1. ‘*Do the provisions of the act approved August 1, 
1892 (27 Stat., 340), entitled ‘An act relating to the limita- 
tion of the hours of daily service of laborers and mechanics 
employed upon public works of the United States and the 
District of Columbia,’ apply in the instance of public works 
constructed in territory outside of the territorial limits of 
the United States as they existed at the time said act was 
passed ?” 

2. ‘*Do the provisions of said act apply to the office force 
of the Isthmian Canal Commission stationed on the Isthmus 
of Panama, and the employees of the Government of the 
Canal Zone?” 

You say that ‘‘the question has been raised by certain 
employees of the Commission within the Canal Zone and is 
presented to me for determination.” I therefore assume 
that your request has especial reference to labor upon the 
canal across the Isthmus. 

Upon that assumption it is important to ascertain what 
relation the Canal Zone bears to the United States, and 
whether there has been any legislation which affects the 
question. By the act approved June 28, 1902 (32 Stat., 
481), the President was ‘‘authorized to acquire * * * 
for and on behalf of the United States * * * perpetual 
control of a strip of land * * * not less than six miles 
in width, * * * and to excavate, construct, and to per- 
petually maintain, operate, and protect thereon a canal 
* * * ~; and also jurisdiction over said strip and the 
ports at the ends thereof; to make such police and sanitary 
rules and regulations as shall be necessary to preserve order 
and preserve the public health thereon; and to establish such 
judicial tribunals as may be agreed upon thereon as may be 
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necessary to enforce such rules and regulations.” An 
Isthmian Canal Commission was created to enable the Presi- 
dent to construct the canal. 

By a treaty with the Republic of Panama, the ratifications 
of which were exchanged on the 26th day of February, 1904 
(33 Stat., p. 148, Treaties), Panama granted ‘‘to the United 
States in perpetuity the use, occupation and control of a 
zone Of land and land under water,” of a defined extent, for 
the construction of the canal. The United States acquired 
‘‘all the rights, power and authority within the zone men- 
tioned * * * which the United States would possess 
and exercise if it were the sovereign of the territory * * * 
_ to the entire exclusion of the exercise by the Republic of 
Panama of any such sovereign rights, power or authority.” 

By the act of Congress approved April 28, 1904 (33 Stat., 
429), it was provided that. until the expiration of the Fifty- 
eighth Congress ‘‘all the military, civil, and judicial powers, 
as well as the power to make all rules and regulations nec- 
essary for the government of the Canal Zone, and all the 
rights, powers, and authority granted by the terms of said 
treaty to the United States, shall be vested in such person 
or persons, and shall be exercised in such manner as the 
President shall direct for the government of said Zone and 
maintaining and protecting the inhabitants thereof in the 
free enjoyment of their liberty, property, and religion.” 

By a letter of the President to the Secretary of War, 
dated May 9, 1904, in pursuance of the authority vested in 
him by this act, the Isthmian Canal Commission was placed 
under the supervision and direction of the Secretary of 
War, and the jurisdiction and functions of the Commission 
were defined. 

The President further directed that the laws of the land, 
with which the inhabitants were familiar, should continue 
in force in the Canal Zone until altered or annulled by the 
Commission, and enumerated certain fundamental principles 
of government which he required should be observed as 
essential to the maintenance of law and order. He gave the 
Commission authority to legislate on all rightful subjects of 
legislation not inconsistent with the laws and treaties of the 
United States, so far as they apply to said Zone and other 
. places. 
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In pursuance of this authority the Commission has enacted 
a considerable body of laws, none of which affects the ques- 
tion under consideration. 

From this statement it is clear that there is nothing in the 
manner of the acquisition of this territory or in any subse- 
quent action taken which has had the effect of putting the 
laws of the United States, generally, or the act under con- 
sideration, particularly, in force within the Canal Zone, and 
this act, therefore, is not a part of the municipal law of that 
region. Although the Canal Zone is now within the sov- 
ereign jurisdiction of the United States, and hence within 
the legislative power of Congress, Congress has not legis- 
lated for it except so far as I have indicated, and the case 
stands, so far as the applicability of the act of 1892 is con- 
cerned, exactly as if the territory were beyond the legisla- 
tive power of the United States. 

But although Congress has no power to enact laws which 
shall operate beyond the jurisdiction of the United States, 
still it has the power to determine what shall be the length 
of aday’s work of any and all persons employed by the 
Government or by contractors upon any public works un- 
dertaken by the United States anywhere. Congress may, 
if it chooses, fix the hours of labor on the work of the United 
States wherever it 1s conducted and make the law binding 
on the officers of the United States and, through the agency 
of a contract, upon contractors with the United States. In 
other words, it may direct the action of its own officers and 
agents and dictate the terms of the contracts made with the 
Government. The law thus becomes operative every where, 
not because it operates over territory beyond the jurisdiction 
of Congress, but because Congress has full jurisdiction over 
the officers and agents of the United States and full author- 
ity to prescribe the terms of any contract which shall be 
entered into by the United States. Having, then, such 
authority, the sole question in this case is how far Congress 
has exercised it in this law. That is to say, the question is 
simply one of interpretation. The law in full is as follows: 

* Be tt enacted hy the Senate and House of Representatrves 
of the Cnited States of Americain Congress assembled, That 
the service andemploy ment of all laborers and mechanics who 
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are now or may hereafter be employed by the Government 
of the United States, by the District of Columbia, or by any 
contractor or sub-contractor upon any of the public works 
of the United States or of the said District of Columbia, is 
hereby limited and restricted te eight hours in any one cal- 
endar day, and it shall be unlawful for any oflicer of the 
United States Government or of the District of Columbia or 
any such contractor or sub-contractor whose duty it shall be 
to employ, direct, or control the services of such laborers 
or mechanics to require or permit any such laborer or me- 
chanic to work more than eight hours in any calendar day 
except in case of extraordinary emergency. 

Sec. 2. That any oflicer or agent of the Government of 
the United States or of the District of Columbia, or any con- 
tractor or sub-contractor whose duty it shall be to employ, 
direct, or control any laborer or mechanic employed upon 
any of the public works of the United States or of the Dis- 
trict of Columbia who shall intentionally violate any pro- 
vision of this act, shall be deemed cuilty of a misdemeanor, 
and for each and every such offense shall upon conviction be 
punished by a fine not to exceed one thousand dollars or by 
imprisonment for not more than six months, or hy both 
such fine and imprisonment, in the discretion of the court 
having jurisdiction thereof. 

‘*Sec. 38. The provisions of this act shall not be so con 
strued as to in any manner apply to or affect contractors or 
sub-contractors, or to linit the hours of daily service of 
laborers or mechanics engaged upon the public works of the 
United States or of the District of Columbia for which con- 
tracts have been entered into prior to the passage of this 
act.” (27 Stat., 340.) , 

The first section of the law provides that eight hours 
shall be the maximum day’s work ‘Sof laborers and me- 
chanics” employed by the Government of the United States, 
the District of Columbia, or by any contractor or sub-con- 
tractor ‘S upon any of the public works of the United States 
or of the said District of Columbia.” If Congress had in- 
tended to limit the hours of labor of laborers and mechanics 
employed by the Government. anywhere or by contractors 
on all of the public works of the Government of the United 
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States wherever they were undertaken, it would be difficult 
to find more apt words to accomplish that purpose than 
those which are used in this act. 

It should be observed that although Congress has full 
legislative authority over the Territories, it did not limit the 
hours of labor of their employees on the public works under- 
taken by them through contractors. The scope of the act 
was not limited by the territorial jurisdiction of Congress, 
and it is not, therefore, coextensive with that jurisdiction. 
The scope of the act is, on the other hand, limited by the 
jurisdiction which Congress has over the subject-matter to 
which it was directed, which is the conduct, in respect to the 
employment of laborers and mechanics, of officers and agents 
of the United States and of the District of Columbia, and 
the terms of the contracts, in respect to the hours of labor 
of laborers and mechanics, which shall be entered into with 
contractors upon all public works of the United States. If 
the Government of the United States should itself construct 
the canal, certainly the laborers and mechanics employed 
upon it would be ‘‘employed by the Government of the 
United States.” Nor could it be contended for a moment 
that the construction of a canal through territory over 
which the United States has sovereign jurisdiction, to the 
exclusion of all other powers, is not a public work of the 
United States, or that a contractor for such canal was not a 
contractor upon a public work of the United States. By 
the letter of the law, therefore, the hours of labor of all 
laborers and mechanics engaged in the construction of the 
canal are limited to eight hours in any one calendar day, 
whether employed directly by the United States or by a 
contractor or sub-contractor with the United States. 

- But in the words of Mr. Justice Brewer in the case of 
the Church of the Holy Trinity v. United States (143 U.S., 
459): 

‘*Tt is a familiar rule, that a thing may be within the let- 
ter of the statute and yet not within the statute, because 
not within its spirit, nor within the intention of its makers. 
This has often been asserted, and the reports are full of cases 
illustrating its application. This is not the substitution of 
the will of the judge for that of the legislator, for frequently 
words of general meaning are used in a statute, words broad 
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enough to include an act in question, and yet a consideration 
of the whole legislation, or of the circumstances surrounding 
its enactment, or of the absurd results which follow from 
giving such broad meaning to the words, makes it unreason- 
able to believe that the legislator intended to include the 
particular act.” 

In that case, acting upon the principles thus enunciated, 
the Supreme Court held that the law prohibiting the en- 
trance of an alien under contract ‘‘to perform labor or serv- 
ice of any kind in the United States, its Territories, or the 
District of Columbia,” did not include within its purview a 
clergyman coming to this country under contract to serve 
as rector of a church. 

But this canon of interpretation ought to be applied 
with the greatest care. It can not lightly be declared that 
a thing which is within tbe letter of the law ought to be 
excepted out of it because it is not within the spirit of the 
law. The words of Chief Justice Marshall in Gibbons v. 
Ogden, in speaking of the framers of our Constitution, 
apply as well to our legislators. They ‘‘must be under- 
stood to have employed words in their natural sense, and 
to have intended what they have said.” (9 Wheaton, 
188.) Where, therefore, Congress in dealing with a sub- 
ject-matter over which it has full jurisdiction uses general 
words which do nothing more thun Congress has the right 
to do, no exception from the generality of the words ought 
to be made unless for the most weighty reasons. There is 
nothing in the history of the legislation under considera- 
tion, nor of the circumstances surrounding its enactment, 
nor any absurdity in the result which would follow from 
giving a literal interpretation to its terms, which gives me 
leave, in my opinion, to declare that a departure from the 
plain words of the law would be warranted. This act of 
Congress is but one incident in the world-wide movement 
for shorter hours of labor, and there is nothing in the his- 
tory of this legislation which. would indicate that Congress 
intended to give a territorial limitation to the prohibitions 
of the law, or to exclude from its benefits any laborer or 
mechanic employed by the United States or by a contractor 
on a public work of the United States. A consideration of 
the language of the act hefore the court in the Zrincty 
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Church case, passed seven years before the act of 1899, 
shows that if Congress had desired to limit, territorially, 
the effect of the statute, words were familiar to it well 
suited to effect that purpose. In the act of 1885 there was 
a prohibition against the importation or entrance of contract 
laborers to perform labor ‘‘in the United States, its Terri- 
tories, or the District of Columbia.” If Congress had in- 
tended to include only such laborers and mechanics as were 
employed within the United States, its Territories, or the 
District of Columbia, here was apt phraseology in a statute 
dealing with the same subject-matter ready for its adoption. 
It is significant that the language used in 1885 was omitted 
in 1892, | 

Nor can I see that the interpretation of the statute, accord- 
ing to the plain meaning of its terms, leads to any absurd 
result. It is at least an arguable proposition that eight 
hours of hard manual labor in a tropical climate yields a 
day’s work of maximum amount. 

Believing that Congress has the authority to limit the 
hours of labor of the employees of the United States or of 
contractors on the public works of the United States under- 
taken anywhere, and that in the act under consideration it 
has used language which, in its ordinary acceptation, does 
so limit the hours of labor, I can see nothing in any extra- 
neous circumstances which would require me to write into 
this statute such qualifying words as were used in the act of 
1885, but deliberately omitted in the act of 1892, for the 
purpose of carrying out some supposed intention of Con- 
gress. As 1 can ascertain no such intention from any cir- 
cumstances to which my attention has been drawn, I do not 
feel at liberty to conjecture it. Accordingly I answer your 
first question In the afiirmative. 

In answer to your second question, it is my opinion that 
the act of 1892 does not apply to the office force of the 
Isthmian Canal Commission stationed on the Isthmus of 
Panama, or to any of the emplovees of the Government who 
are not within the ordinary meaning of the words “‘ laborers 
and mechanics.” 

Very respectfully, 
, W. H. MOODY. 


The SECRETARY OF WAR. 
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SOLDIERS’ HOME—FREE WITHDRAWAL OF SPIRITS FROM 
BOND. 


Spirits purchased for the National Soldiers’ Home at Washington, D. C., 
are purchased ‘‘ for the use of the United States’”’ within the meaning 
of section 3464, Revised Statutes, and may be withdrawn from bonded 
warehouses without payment of internal-revenue tax. 


DEPARTMENT OF JUSTICE, 
May 17, 1905. 

Str: I have the honor to reply to your letter of the 18th 
ultimo, with inclosures, requesting an expression of my 
Opinion as to whether the United States Soldiers’ Home at 
Washington, D. C., is entitled to withdraw spirits from 
bonded warehouses free of internal-revenue tax under sec- 
tion 3464, Revised Statutes. 

It appears that heretofore the Home has obtained its 
spirits without paying the internal-revenue tax, by pur- 
chasing them of the War Department at cost, in accordance 
with the act of June 4, 1897 (30 Stat., 54). The money thus 
received by the War Department passes into the Treasury 
of the United States, and can not be used until appropri- 
ated by Congress. 

The Secretary of War has decided that the present appro- 
priation of his Department is too small to permit the Home 
to procure its spirits in the manner it has in the past. The 
question has thus been raised as to whether there is some 
way in which the Flome can, without payment of the internal- 
revenue tax, procure its spirits directly instead of indirectly 
through the War Department. 

Congress enacted section 3464, Revised Statutes, in accord- 
ance with its policy not to tax the Government’s business. 
The section provides: 

‘The privilege of purchasing supplies of goods imported 
from foreign countries for the use of the United States, duty 
free, which now does or hereafter shall exist by provision 
of law, shall be extended, under such regulations as the 
Secretary of the Treasury may prescribe, to all articles of 
domestic production which are subject to tax by the provi- 
sions of this title.” 
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In answering your question, it therefore becomes neces- 
sary to consider whether the spirits purchased for consump- 
tion by the members of the Soldiers’ Home are purchased 
‘‘for the use of the United States.” 

The statutes now in force relative to the Soldiers’ Home 
are found on pages 3329 to 3336 of the Compiled Statutes. 

The anomalous position of the Home has given rise to a 
number of questions. Attorney-General Crittenden (5 
Opin., 398) held it to be ‘‘a public establishment, under the 
control of the Government, acting by the Secretary of 
War.” He held that it was not a corporation, and that a 
deed for the site purchased for the asylum should be taken 
to the United States. 

Attorney-General Brewster (17 Opin., 449) held that in 
passing upon recommendations made by the Board of Com- 
missioners of the Soldiers’ Home under section 4816, Revised 
Statutes, the Secretary of War is invested with a discre- 
tionary power to approve or disapprove the same. Among 
other things, the Attorney-General in that opinion said: 

‘*The Commissioners are officers of the Army, under the 
immediate control of the Secretary of War. * * * The 
governor of the Soldiers’ Home is an officer of the United 
States.” 

The history of the Soldiers’ Home and legislation con- 
cerning it are reviewed by Attorney-General Miller in 20 
Opin., 350. It is there held that articles received by a 
retired officer of the Army acting as governor, deputy gov- 
ernor, or treasurer of the Home, and the salary granted to 
the treasurer by the board, are not pay or emoluments 
received from the Government within the meaning of the 
act of February 27, 1877 (19 Stat., 243). In that opinion 
the ‘‘equities existing between the Government, represent- 
ing the public, and the Home as now existing,” are empha- 
sized, and it is made clear that the Government should 
assist the Hlome in all lawful ways. Because of these equi- 
ties and the well-established principle that a liberal con- 
struction should be given to words of exception confining 
the operation of a duty (Ztdman vy. Martinez, 184 U. 5., 
578) every doubt should be resolved in favor of the Home. 

The Dugan case (84 Ct. Cls., 458) involved a question 
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similar to that here presented. In that case an army officer 
named Dugan had charge of a *‘ post exchange.” In _pass- 
ing upon the question whether, acting in that capacity, he 
should pay to the United States the special tax as a retail 
liquor dealer, the Court of Claims said (p. £67): 

ce * * We think such exchanges, though conducted 
without financial liability to the Government, are, in their 
creation and management, governmental agencies, estab- 
lished for the purpose, as the regulations provide, of sup- 
plying ‘the troops at reasonable prices with articles of 
ordinary use, wear, and consumption not supplied by the 
Government, and to afford them means of rational recrea- 
tion and amusement,’ and also, ‘ through exchange profits, to 
provide the means of improving the messes.” * * * 

‘*Thus it will be seen that this establishment, mainte- 
nance, Management, and closing up of such exchanges are 
under the control and subject to the regulations of the War 
Department as governmental agencies for the purposes 
aforesaid. * * * 

‘*It has never been the policy of the Government to tax 
its own enterprises or its own manner or method of doing 
business; and inasmuch as post exchanges are established 
and maintained by it for the mental and physical betterment 
of its troops in garrisons and posts, with resulting, if not 
immediate, benefit to itself, we think such exchanges are 
exempt from payment of special tax for the sale of such 
articles as the regulations permit.” 

The facts of the case under consideration present even 
stronger reasons why the Soldiers’ Home should be consid- 
ered a governmental agency exempt from the internal-rev- 
enue tax. The Home was founded with funds under the 
control of the United States. It is maintained in part with 
money which, but for the act of Congress, would pass into 
the Treasury of the United States. Regulations for the 
institution must be approved by the Secretary of War be- 
fore they become effective. Selection of the governor 
and other officers of the Home is vested in the President of 
the United States. The Home is under the exclusive con- 
trol of the United States and created by it, ‘* with resulting, 
if not immediate, benefit to itself.” 
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I am therefore of opinion that spirits purchased by the 
Soldiers’ Home may be regarded as ‘‘ for the use of the 
United States,” within the meaning of section 3464, Rev. 
Stat., and may be properly withdrawn from bonded ware- 
houses free of internal-revenue tax. 

Respectfully, 
W. H. MOODY. 

The SECRETARY OF THE TREASURY. 


NAVAL OFFICERS—ORDER OF RETIREMENT. 


The voluntary retirement of officers of the Navy under section 8 of the 
Navy Personnel act of March 3, 1899 (30 Stat., 1006), and the com-. 
pulsory retirement of such officers under section 9 of that act, are to be 
made in the order of the rank of the applicants, regardless of the grade 
they are in. 

The word ‘ casualties”? in section 9 of the above-named act, refers, as 
ordinarily understood, to death, resignation or dismissal, and does 
not include promotion. 

The vacancies caused by promotion to extra numbers, under the act of 
March 3, 1901 (31 Stat., 1108), should not be counted in determining 
the average vacancies enumerated in section 8 of the Navy Personnel 
act of 1809. 

DEPARTMENT OF JUSTICE, 
Muay 20, 1905. 

Stk: In your note of April 21, 1905, you present ques- 
tions which require the construction of sections 8 and 9 of 
the Navy Personnel act of March 3, 1899, and of that provi- 
sion of the appropriation act of March 3, 1901, which relates 
to the advancement in rank of naval officers for service 
rendered during the war with Spain. 

Your first question is ‘* whether or not voluntary retire- 
ments under section 8, and compulsory retirements under 
section 9 of the Personnel act should be made in the manner 
sugvested by Lieutenant Chandler.” 

This appears to require examination of the letter of that 
officer, in order to ascertain the mode which he suggests, 
contrary to the rule of this Department (20 Opin., 270; 22 
Opin., $98), but as your letter substantially explains and 
states ‘* the manner sugeested,” I waive the strict reading of 
the rule and proceed to set forth the inquiry exactly. 
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Sections 8 and 9 of the Navy Personnel act (act of March 
3, 1899, 30 Stat., 1006) are as follows: 

‘Sec. 8. That officers of the line in the grades of captain, 
commander, and lieutenant-commander may, by official 
application to the Secretary of the Navy, have their names 
placed on a list which shall be known as the list of ‘Appli- 
cants for voluntary retirement,’ and when at the end of any 
fiscal year the average vacancies for the fiscal years subse- 
quent to the passage of this act above the grade of commander 
have been less than thirteen, above the grade of lieutenant- 
commander less than twenty, above the grade of lieutenant 
less than twenty-nine, and above the grade of leutenant 
(junior grade) less than forty, the President may, in the 
order of the rank of the applicants, place a_ sufficient 
number on the retired list with the rank and three-fourths 
the sea pay of the next higher grade, as now existing, 
including the grade of commodore, to cause the aforesaid 
vacancies for the fiscal year then being considered. 

‘Sec. 9. That should it be found at the end of any fiscal 
year that the retirements pursuant to the provisions of law 
now in force, the voluntary retirements provided for in this 
act, and casualties are not sufficient to cause the average 
vacancies enumerated in section cight of this act, the Secre- 
tary of the Navy shall, on or about the first day of June, 
convene a board of five rear-admirals, and shall place at its 
disposal the service and medical records on file in the Navy 
Department of all the officers in the grades of captain, com- 
mandcer, licutenant-commander, and Heutenant. The board 
shall then select, as soon as practicable after the first day of 
July, a sufficient number of officers from the before- 
mentioned grades, as constituted on the thirtieth day of 
June of that year, to cause the average vacancies enumer- 
ated in section eight of this act. Each member of said 
board shall swear, or affirm, that he will, without prejudice 
or partiality, and having in view solely the special fitness 
of officers and the efficiency of the naval service, perform 
the duties imposed upon him by this act. Its finding, which 
shall be in writing, signed by all the members, not less than 
four governing, shall be transmitted to the President, who 
shall thereupon, by order, make the transfers of such ofticers 
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to the retired list as are selected by the board: Prowded, 
That not more than five captains, four commanders, four 
lieutenant-commanders, and two lieutenants are so retired 
in any one year. The promotions to fill the vacancies thus 
created shall date from the thirtieth day of June of the 
current year: And provided further, That any officer retired 
under the provisions of this section shall be retired with the 
rank and three-fourths the sea pay of the next higher grade, 
including the grade of commodore, which is retained on the 
retired list for this purpose.” 

The purpose of this legislation is apparent. It is to pro- 
vide for earlier promotion of naval officers to higher grades 
on the active list, and to expedite retirement on advanced 
grades of those who have become entitled. The general un- 
derlying object is to bring forward to command rank earlier 
than formerly the younger officers, and for this end to with- 
draw from active service, with a certain degree of compul- 
sion if necessary, older officers whose long and honorable 
service entitles them to the fullest consideration, but who, 
because of the very length of service, will, advantageously 
to the interests of the Navy, yield their places to a younger 
generation of men. The benefit of a more rapid flow of 
promotion, soas toavail of officers’ services for the critical 
calls of sea command in the fullest vigor of their powers, is 
obvious; the consideration justly due to the older officers is 
apparent in the provision of the law which retires on ad- 
vanced rank and witbholds compulsory retirement until 
voluntary retirement has been exhausted, and then avails 
of compulsory retirement sparingly. 

The construction of this law by your Department has 
been as follows: If the vacancies above the grade of com- 
mander average more than thirteen the law is satisfied so 
far as that grade is concerned; the flow of promotion sought 
has heen obtained in that part of the list, and it is not legal 
to force out of the service by compulsory retirement under 
section 9 enough captains, for example, to bring the number 
of vacancies in the grade of lieutenant up to forty. But 
here it is to be observed, in passing, that the law limits the 
number of compulsory retirements in each grade affected, 
and that the members of the retiring board possess a just 
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discretion and are sworn to perform their duties “Shaving 
in view solely the special fitness of officers and the efficiency 
of the naval service.” You have held, on the same theory 
aboved stated, that the phrase ‘Sin the order of the rank of 
the applicants” is satisfied by operation within each grade 
and is not required to be imposed on all applicants in all 
grades; that if twenty captains apply, retirements should 
be anade from such applicants in the order of their seniority 
within that grade; this would prevent the retirement of a 
junior before a senior who wished to retire. But itis obvious 
that on this view, if there are thirtcen vacancies above the 
grade of commander, there would be no retirement of cap- 
tains under this law, and yet there might be, as there have 
been, retirements in a lower grade, and so juniors are retired 
before seniors,—that is, not ‘‘in the order of the rank of 
the applicants,” if these words contemplate all these grades 
and all the applicants. 

Accordingly you have carried on this construction of the 
law, through the scheme of retirement in all the grades 
embraced, with tre result that the desired annual flow of 
promotion, as you view the case, has been secured since the 
enactment of the law without any voluntary or compulsory 
retirements above the grade of lieutenant and with a few 
compulsory retirements in that grade, because the average 
vacancies above the grade of lieutenant (junior grade) have 
been less than forty. 

The ‘‘manner suggested by Lieutenant Chandler” is as 
follows: He contends that sections 8 and 9 of the Personnel 
act, correctly construed, would— 

‘* Establish a list of applicants for voluntary retirement 
in the grades of captain, commander, and_ lieutenant- 
commander, from which (when the average yearly promo- 
tions set forth in section 8 are not available from age 
retirements, casualties, etc.) enough retirements should be 
made to bring promotion up to the required average, such 
retirements to be made ‘in the order of rank of the appli- 
cants,’ regardless of what grade they are in, retiring first 
the senior captain applying, then the second, ete., until all 
the captains who apply have been retired; then the senior 
commander applying, then the second, ete., until all the 


456 Naval Officers— Order of Retirement. 


commanders who apply have been retired; then the senior 
lieutenant-commander applying, then the second, etc., until 
all the lieutenant-commanders who apply have been retired: 
this process to be continued until the average of promotions 
at the head of each of the grades named shall be that laid 
down in section 8. 

‘*In case there were not a sufficient number of applicants 
for voluntary retirement on the list on June 30 of any year, 
cause action under section 9, so that officers of the grades of 
captain, commander, lieutenant-commander, and lieutenant 
would he retired without application in order to maintain 
the average, such enforced retirements to be limited to the 
legal maximum number under section 9 in each year.” 

The subject is, indeed, rather intricate. You state the 
difference between the two constructions thus: Under Lieu- 
tenant Chandler's view any requisite number of officers, of 
course less than forty, in the command grades, may be retired 
under section 8, or as many as five captains, four commanders, 
and four lieutenant-commanders under section 9, whenever 
at the end of any fiscal year it is found that the average 
vacancies abore the grade of lieutenant (junior grade) have 
been less than forty, whereas the Navy Department bas con- 
sidered that this can not be done when above the grades of 
commander, lieutenant-commander, and lieutenant, respec- 
tively, the vacancies enumerated in section 8 exist or have 
been created. 

Iam of opinion that Lieutenant Chandler is right. The 
scheme is an integral thing. The flow of promotion is one 
stream and can not be split up into several branches or 
divided or dammed at the different grade lines. Nor can it 
be diverted, so to speak, with the result of compelling the 
unwilling retirement of junior officers, when senior officers 
wish to be retired. It seems to me that the statute con- 
templates the entire field, and the accumulation of the nec- 
essary vacancies at the lowest point without regard to the 
grade from which they are contributed. The remedy of the 
statute should serve its purpose effectively and not be with- 
held because an excess of vacancies in an upper grade might 
with some show of reason be construed to defeat the full 
realization of the intent, although there is the necessary 
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deficiency lower down and consequently a deficiency in the 
aggregate and throughout the entire field. In other words, 
if there are on the average not less than thirteen vacancies 
above the grade of commander and not less than twenty in 
that grade, and not less than twenty-nine in the grade of 
lieutenant-commander, but if at the same time there are less 
than forty vacancies in the grade of lieutenant, that is, above 
the grade of lieutenant (junior grade), then the law operates 
over the whole ground, through voluntary retirements first 
and then by the limited compulsory retirements, ‘Sin the 
order of the rank of the applicants,” as an entire body, 
beginning with the highest grade included in the applications 
and so on down; and, in case of compulsory retirement, in 
accordance with the President's order upon the finding of 
the board of five rear-adinirals. It is always to be remem- 
bered that this board controls the matter of compulsory 
retirement and regards individual equities and apportions 
and designates retirements among the different grades as the 
good of the service dictates. 

Your second. question is: 

‘Whether the vacancies caused by extra numbers (Navy 
Personnel act of March 3, 1901) should be counted in deter- 
mining the average vacancies enumerated in section 8 of 
that act.” 

The provision of the act of 1901 (31 Stat., 1108) to which 
you refer is as follows: 

‘*That the advancement in rank of officers of the Navy 
and Marine Corps, whensoever made, for service rendered 
during the war with Spain, pursuant, respectively, to the 
provisions of sections fifteen hundred and six and sixteen 
hundred and five of the Revised Statutes, shall not interfere 
with the regular promotion of officers otherwise entitled to 
promotion, but oflicers so advanced, by reason of war serv- 
ice, shall, after they are promoted to higher grades, be car- 
ried thereafter as additional to the numbers of each grade 
to which they may at any time be promoted; and each such 
officer shall hereafter be promoted in due course, contempo- 
raneously with and to take rank next after the officer imme- 
diately above him; and all advancements made by reason of 
war service shall be appropriately so designated upon the 
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official navy list: Lromded, however, That no promotion 
shall be made to fill a vacancy occasioned by the promotion, 
retirement, death, resignation, or dismissal of any officer 
who, at the time of such promotion, retirement, death, res- 
ignation, or dismissal, is an additional member of his grade 
under the foregoing provisions.” 

Thus it 1s expressly provided that this law shall not inter- 
fere with the regular promotion of officers otherwise entitled 
to promotion. Very likely this means ‘*shall not accelerate 
promotion;” it certainly means ‘shall not retard.” If for 
sound reasons the vacancies caused by advance to extra 
numbers under the act of 1901 can not be viewed as vacan- 
cies emnbraced in section 8 of the Personnel act, the act of 
1901 will not accelerate promotions by reason of this purely 
negative consequence. You have yourself determined that 
increase in the numbers of the several grades of the navy 
list made from time to time by Congress (e. g., act of March 
3, 1908, 32 Stat., 1177, 1197) does not cause ‘* vacancies” 
which should be counted as such within the meaning of sec- 
tions 8 and 9 of the Personnel act; but your construction 
heretofore has been that vacancies caused by the elimination 
from the lists of officers carried as ‘‘extra numbers” under 
the act of 1901 should be so counted. 

Section 9 of the Personnel act brings forward compulsory - 
retirement when ‘‘the retirements pursuant to the provi- 
sions of law now en force, the retirements provided for in 
this act, and casualties are not sufficient to cause the average 
vacancies enumerated in section 8 of this act,” ete. The 
contrast is between statutory movement up or out; that is, 
promotion and retirement on the one hand and the ordinary 
casualties” of military service on the other hand.  Retire- 
ment rather than promotion is expressly specified in this 
portion of section 9; but promotion is of the same nature in 
the point under consideration as having a statutory origin. 
This promotion of the act of 1901 is so caused. No such 
change of status by positive law is to be regarded as a 
casualty under section 9. That word refers, as ordinarily 
understood, to death, resignation, or dismissal. The ‘‘ casu- 
alties” of resignation and dismissal are regulated by statute 
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but originate in fortuitous and incidental circumstances not 
created by law. Hence the demarcation is clear, and the 
promotion to extra numbers under the act of 1901 can not 
be regarded as a casualty under section 9 of the act of 1899, 
and can not be treated as creating a vacancy under section 
8 of that act. Iam constrained to dissent from the view 
that any of the ‘‘ vacancies” enumerated by section 8 of the 
Personnel act exist or have been created hy force of the 
act of 1901. The act of 1901 is nota provision of law ‘‘ now 
in force,” as prescribed in section 9 of the Personnel act, 
and the act of 1901 manifestly should not be construed to 
retard the prompt and continuous flow of promotion which 
thé Personnel act sought to obtain, if that construction can 
reasonably be avoided. | 

Furthermore, the proviso to the act of 1901 strengthens 
the conception which I have expressed. Promotions are 
not made to fill vacancies occasioned by the promotion, etc., 
of officers who are extra numbers. The movement of such 
officers into higher rank or into retirement or out of the 
service goes on without affecting the general scheme of pro- 
motion, and if the act of 1901 does not permit the vacating 
of an extra number to be treated as a vacancy for purposes 
of promotion generally, neither is its operation to be re- 
garded as creating vacancies within the intent of section 8 
of the Personnel act. 

For these reasons I have the honor 'to answer your first 
question in the affirmative and your second question in the 
negative. 

Very respectfully, 
HENRY M. HOYT, 
Solicitor- General, 
Approved: 
W. H. MOODY. 


The SECRETARY OF THE Navy. 


460 Approval of Patents to Choctaw and Chickasaw Lands. 


APPROVAL OF PATENTS TO CHOCTAW AND CHICKASAW 
LANDS. 


The Secretary of the Interior is authorized to approve the patents exe 
cuted by the principal chief of the Chociaw Nation and the governor 
of the Chickasaw Nation for the lands allotted to the members of those 
tribes of Indians in accordance with the provisions of the act of June 
28, 1898 (30 Stat., 495, 507), and his approval thereof is essential to 
constitute such patents a transfer to the allottees of such title ag was 
intended by that act. 

DEPARTMENT OF JUSTICE, 
May 22, 1905. 
Str: I have received your letter of the 13th instant, stat- 
ing that, as you are advised, the principal chief of the Choe- 
taw Nation and the governor of the Chickasaw Nation 
refuse to return to you for approval allotment patents exe- 
cuted by them in pursuance of the provisions of the act of 

Congress of June 28, 1898 (30 Stat., 495, 507), and you 

therefore request my opinion upon the question whether 

you are authorized to approve such patents. 

The act of 1898 referred to ratified an agreement with 
the Choctaw and Chickasaw nations, which provided: 

‘‘That as soon as practicable, after the completion of 
said allotments, the principal chief of the Choctaw Nation 
and the governor of the Chickasaw Nation shall jointly exe- 
cute, under their handsand the seals of the respective nations, 
and deliver to each of the said allottees patents conveying 
to him all the right, title, and interest of the Choctaws and 

Chickasaws in and to the land which shall have been allotted 

to him in conformity with the requirements of this agree- 

ment, excepting all coal and asphalt in or under said land. 

Said patents shall be framed in accordance with the provi- 

sions of this agreement, and shall embrace the land allotted 

to such patentee and no other land, and the acceptance of 
his patents by such allottee shall be operative as an assent 
on his part to the allotment and conveyance of all the lands 
of the Choctaws and Chiekasaws in accordance with the 
provisions of this agreement, and as a relinquishment of all 
his right, title, and interest in and to any and all parts 
thereof, except the land embraced in said patents, except 
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also his interest in the proceeds of all lands, coul, and asphalt 
herein excepted from allotment.” 

That act also contains these provisions: 

(Section 11): ‘*‘ When such allotment of the lands of any 
tribe has been by them completed, said commission shall 
make a full report thereof to the Secretary of the Interior 
for his approval.” 

(Section 12): ‘‘ That when report of allotments of lands 
of any tribe shall be made to the Secretary of the Interior, 
as hereinbefore provided, he shall make a record thereof, 
and when he shall confirm such allotments the allottees 
shall remain in peaceable and undisturbed possession thereof, 
subject to the provisions of this act.” 

The Secretary is also authorized by this act (sec. 15) to 
approve the appraisement of town lots and, in case of dis- 
agreement, to fix the value thereof, which lots may not be 
sold until after such approval, and then not for less than 
their appraised value, unless he consents to the reduced 
price. The rolls of citizenship are not final until approved 
by the Secretary (sec. 21). He is authorized (sec. 138) to 
provide rules and regulations in regard to the leasing of 
oil, coal, and asphalt and other minerals in the Territory, 
and to make leases therefor, and may reduce or advance 
royalties on coal and asphalt (sec. 20) when deemed for the 
best interests of the Choctaws and Chickasaws. 

The agreement with these Indians which was ratified by 
the act of Congress of July 1, 1902 (32 Stat., 641), refers 
(secs. 11, 25, and 30) to the approval of the enrollment of 
citizens by you; provides for (sec. 14) the sale, under rules 
und regulations to be prescribed by you, of the residue of 
lands not therein reserved or disposed of; authorizes you 
(sec. 48) to make rules and regulations with reference to 
the payment of compensation for improvements upon tracts 
of land set aside for town-site purposes; the jurisdiction 
of town-site commissions extend only to such town sites 
as you may designate (sec. 50); municipal corporations are 
authorized (sec. 55) to issue bonds and borrow money, with 
your approval, for the construction of sewers, waterworks, 
and schoolhouses; you are directed (sec. 58) to ascertain 
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what lands are principally valuable on account of deposits of 
coal and asphalt, and to reserve same from allotment; pat- 
ents conveying coal or asphalt lands, executed by the chief 
executives of the tribes, receive your approval (sec. 63); a 
tract of land, not exceeding 640 acres, in and about the vil- 
lage of Sulphur, is to be selected and reserved by you (sec. 
64); payments of money in connection with allotments are 
to be made under your direction (sec. 72); and other author- 
ity is conferred upon you (secs. 33, 39, 49). 

The act of Congress of February 25, 1903 (32 Stat., 854, 
891), makes an appropriation in the following terms: 

‘*For pay of one clerk, to be appointed by the Secretary 
of the Interior, to sign, under the direction of the Secretary, 
in his name and for him, his approval of all tribal deeds to 
allottees and deeds for town lots made and executed accord- 
ing to law for any of the Five Civilized Tribes of Indians 
in the Indian Territory, one thousand two hundred dollars, 
to be immediately available.” 

This provision has been continued in a subsequent appro- 
priation act (33 Stat., 631, 669). 

The act of Congress of July 26, 1892 (27 Stat., 272), pro- 
vides for the recording, in the office of the Commissioner 
of Indian Affairs, of deeds executed by Indians. 

The Secretary of the Interior is charged with the super- 
vision of the public business relating to the public lands 
and to the Indians (Rev. Stat., sec. 441), and patents con- 
veying public lands are prepared and recorded in the In- 
terior Department (Rey. Stat., secs. 446-461). 

You state in your letter that— 

‘*The practice of the Department relative to the Creek 
and Cherokee deeds or patents has been to approve the 
same, after execution by the tribal executives, and then 
return the deeds to the Commission to the Five Civilized 
Tribes with directions to record the deeds and transmit 
them to the executives of the tribes for delivery by them 
to the allottees. It was the Intention of the Department to 
adopt the same procedure with regard to the Choctaws and 
Chickasaws, and the delay in completing the evidence of 
title has been occasioned by the failure of the tribal author- 
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ities to return to the Commission the patents when executed 
by them.” 

You do not state whether or not it would be practicable 
to secure an execution of these patents by such tribal chiefs 
without allowing them to pass out of the possession of the 
Commission. 

It is to be observed that by the express provisions of the 
above-mentioned ayreement, confirmed by the act of 1898, 
the patents to be executed by the heads of the respective 
nations convey no more than the right, title, and interest of 
the Indians. 

The act, however, seems to contemplate the giving to the 
allottees of a more complete title than that held by the 
tribe. It provides (sec. 29): 

‘*That all the lands within the Indian Territory belong- 
ing to the Choctaw and Chickasaw Indians shall be allotted 
to the members of said tribes so as to give to each member 
of these tribes, so far as possible, a fair and equal share 
thereof. * * * 

‘* All the lands allotted shall be non-taxable while the title 
remains in the original allottee, but not to exceed ‘-venty- 
one years from date of patent, and each allottee shall select 
from his allotment a homestead of one hundred and sixty 
acres, for which he shall have a separate patent, and which 
shall be inalienable for twenty-one years from date of patent 
* * * and the remainder of the lands allotted to said 
members shall be alienable * * * one-fourth in one 
year, one-fourth in three years, and the balance of said 
alienable lands in five years from the date of patent.” 

Under a treaty with the Choctaws and Chickasaws of 
June 22, 1855 (11 Stat., 611, 612), the reversionary interest 
of the United States in the lands is recognized, and it might 
well be contended, therefore, that, in the absence of any 
action in addition to the execution of patents by the tribal 
authorities, there would be no transfer of the interest of the 
Government in the land, and that such a conveyance is 
necessary to carry out the provisions of the act of 139s. 

In view of the broad and general powers conferred upon 
the Secretary of the Interior in relation to the public lands 
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and Indian affairs, and the comprehensive supervision 
expressly given to him by the acts of 1898 and 1902 con- 
cerning the matters therein dealt with, considered in con- 
nection with the contemporaneous and subsequent statutory 
indications of Congressional intent, I can not conceive that 
Congress, in confirming the agreement recited in the act. of 
1898, above quoted, which contains in itself nothing incon- 
sistent with the necessity for an approval of the patents by 
you, intended a course should be pursued in this instance 
different from your practice in matters of this nature. 

I am, therefore, of opinion that you are authorized to 
approve the patents in question and that your approval is 
essential to constitute them a transfer of such a title as was 
intended by the legislation in question to be vested in the 
allottees. 

You request, second, that if I am of the opinion which 
I have above expressed, appropriate instructions be given 
to the recording officers in the Choctaw and Chickasaw 
nations. 

The act of 1902 provides (sec. 66) that— 

‘*All patents to allotments of land, when executed, shall 
be recorded in the office of the Commission to the Five Civ- 
ilized Tribes * * * until such time as Congress shall 
make other suitable provision for record of land titles.” 

By an act of February 19, 1903 (32 Stat., 841), Congress 
has provided that ‘‘ the clerk or deputy clerk of the United 
States court in Indian Territory shall be ex officio recorder 
for his district,” and that— : 

‘It shall be the duty of each clerk or deputy clerk of 
such court to record * * * all deeds, mortgages, * * * 
and other instruments of writing of or concerning lands. 
tenements, goods, or chattels.” 

I have caused a copy of this opinion to be transmitted to 
each of such clerks, located in the Choctaw and Chickasaw 
nations, for his information and guidance. 

Respectfully, 
W. H. MOODY. 


The SECRETARY OF THE INTERIOR. 
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EIGHT-HOUR LAW—EMPLOYEES ON PANAMA RAILROAD. 


The words ‘‘laborers and mechanics’”’ as used in the eight-hour law of 
August 1, 1892 (27 Stat., 340), apply to all persons who may fairly 
come within the description of laborers and mechanics, whether they 
are paid by the year, by the month, or by the day. 

The above named act does not apply to laborers and mechanics in 
the employment of the Panama Railroad and Steamship Line, such 
persons being employed by the corporation and not by the United 
States. 

DEPARTMENT OF JUSTICE, 
May 22, 1905. 

Str: I have the honor to acknowledge the receipt of your 
letter of the 15th instant in which, after acknowledging the 
receipt of my opinion under date of May 10, you say: 

** Consideration of said opinion raises two additional ques- 
tions which were not submitted in my previous communica- 
tion, to wit: 

**1. Do the provisions of said act apply to the hours of 
labor of ‘mechanics and laborers’ paid by the month, par- 
ticularly to that class of monthly employees whose services 
are necessary before and after the regular hours of work, 
in order to enable the ordinary mechanics and laborers to 
render eight hours’ service? 

‘* For instance, in the machine shops certain classes of 
employees are paid by the month on account of the ne- 
cessity of requiring them to perform each day certain serv- 
ices 1a connection with the machinery, to have the same in 
readiness for the workmen on arrival at the shops, and to 
leave the machinery in proper condition at the close of the 
day’s work; for example, to get up steam in the morning 
and to clean the machinery at night. Another example 
would be the tool men who distribute the small tools in the 
morning and collect and clean them at night. 

** A great many instances of this character might be cited 
In connection with the undertaking, but these are sufficient 
to advise you of the practical difficulties which must be 
overcome. 

‘*2. Do the provisions of said act apply to the hours of 
labor of ‘mechanics and laborers’ employed in the con- 
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struction, maintenance, and operation of the Panama Rail- 
road and Steamship Line? 

‘*'The Panama Railroad and Steamship Line is a corpora- 
tion organized and existing under the laws of the State of 
New York. It operates a line of steamers plying between 
New York and Colon, and the Panama Railroad between 
the cities of Colon and Panama. The United States acquired 
by purchase practically all of the stock of said corporation. 
A few shares are still in the hands of private owners, and 
each of the directors owns one share, so as to qualify him 
to act as a director, but the United States has an option on 
these shares, which it may exercise at any time. The 
bonded indebtedness of said railroad and steamship line, now 
outstanding, aggregates about $4,000,000. The title to the 
property continues to be in the corporation, and the busi- 
ness continues to be done by the officers and employees of 
the corporation. 

‘*The Panama Railroad and Steamship Line is a common 
carrier engaged in commercial business, and is an iniportant 
instrumentality of commerce. The Isthmian Canal Com- 
mission avails itself of the services of the railroad and steam- 
ship line, but deals with the corporation as a separate and 
independent entity, and pays for its services as would a pri- 
vate individual. The necessities of commerce, and the 
volume of business arising from the construction of the 
canal, has induced the directors of the corporation to double- 
track the road, and largely increase its equipment. The 
road will continue to act as a common carrier for the general 
public, and also will haul and dispose of the excavation along 
the line of the canal, more especially at Culebra Cut. The 
road will also be utilized in hauling the employees to and 
from the location of their work. It will be necessary for 
engineers, firemen, and trackmen to prepare the trains for 
the business of the day, in advance of the regular hours of 
labor, and to haul the men to their work, returning them to 
their boarding houses in the evening, and perform the labor 
necessary for the proper disposition of engines, cars, etc., 
during the night. 

**The proposition seems to be: Is a common carrier sub- 
ject to the provisions of the law above referred to, if while 
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engaged in commercial business it hauls freight or passen- 
gers intended to be utilized by the United States Govern- 
ment, or contractor of that Government, in the construc- 
tion of a public work of the United States or District of 
Columbia? 

‘*The operation of trains must be had with due regard to 
the loading and unloading of vessels whose movements are 
determined by tides, atmospheric conditions, and the many 
uncertainties of ocean navigation. 

‘The Panama Railroad Company can not be considered 
asa contractor for the construction of the work. Its employ- 
ment relates simply to the transportation of materials and 
supplies, and the excavation above referred to, and a rule 
which would impose the provisions of the ‘eight-hour law’ 
upon that corporation would apparently impose the same 
provisions upon railroads in the United States that are called 
upon to render transportation service to the Commission.” 
1. The act of August 1, 1892 (27 Stat., 340), applies to 
‘‘all laborers and mechanics” that come within its descrip- 
tion. It, therefore, includes persons who are paid by the 
month or year, as well as those who are paid by the day, if 
they are laborers and mechanics. On the other hand, the 
statute applies only to those persons who may fairly come 
within the description of laborers and mechanics. Beyond 
these general statements, it is impossible for me, consistently 
with the well-established rules governing the giving of opin- 
ions by this Department, to go, in answering your first 
question. I can give no better reason for the failure to 
comply with your request than that given by Mr. Miller (20 
Opin., 459), where, in response to a similar request, he said 
(p. 463): 

‘*Second. As to your second question, pertaining to par- 
ticular employees, I beg to suggest that its answer depends 
upon matters of fact not stated and not within my cogni- 
zance. If the employees named are ordinary laborers or 
mechanics, working for the Government for wages under 
ordinary conditions, the statute would seem to apply. At 
the same time, it is quite apparent that, as to some of them, 
it might frequently happen that they would be within the 
emergency exception named in the statute; and as to others, 
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as, for instance, sailors or others on shipboard, or teamsters, 
their employment being peculiar, they might well be held 
to be, asa matter of fact, neither laborers nor mechanics 
within the meaning of this law.” 

And see 20 Opin., page 457. 

It is believed that, giving to the words the meaning which 
is ordinarily accepted for them and having in mind that the 
act should not be extended bevond its plain terms, the Com- 
mission will have no difficulty in determining in cach case 
as it arises whether the emplovee is a laborer or mechanic, 
or whether his duties are such as to warrant some other 
designation of his employment. 

2. In the case of The Bank of the United States vo The 
Planters Bank of Georgia (9 Wheat., 904) 1t was con- 
tended by the defendant that, as the State of Georgia held 
an interest in the defendant bank, the action should be 
treated as one against the State. In overruling this conten- 
tion Chief Justice Marshall used the following language, 
which is worthy of consideration in this connection: 

‘*The State does not, by becoming a corporator, identify 
itself with the corporation. The Planters’ Bank of Georgia 
is not the State of Georgia, although the State holds an 
interest in it. 

‘Tt is, we think, a sound principle, that when a govern- 
ment becomes a partner in any trading company, it divests 
itself, so far as concerns the transactions of that company, 
of its sovereign character, and takes that of a private citi- 
zen. Instead of communicating to the company its privi- 
leges and its prerogatives, it descends to a level with those 
with whom it associates itself, and takes the character which 
belongs to its associates, and to the business which is to be 
transacted. Thus, many States of this Union who bave an 
interest in banks, are not suable even in their own courts; 
vet they never exempt the corporation from being sued. 
The State of Georgia, by giving to the bank the capacity to 
sue and be sued, voluntarily strips itself of its sovereign 
character, so far as respects the transactions of the bank, 
and waives all the privileges of that character. As a mem- 
ber of a corporation, a government never exercises 1ts sov- 
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ereignty. It acts merely as a corporator, and exercises no 
other power in the management of the affairs of the corpo- 
ration, than are expressly given by the incorporating act. 

‘*The Government of the Union held shares in the old 
Bank of the United States; but the privileges of the Gov- 
ernment were not imparted by that circumstance to the 
bank. The United States was not a party to suits brought 
by or against the bank in the sense of the Constitution. 
So with respect to the present bank. Suits brought by or 
against it are not understood to be brought by or against 
the United States. The Government, by becoming a corpo- 
rator, lays down its sovereignty, so far as respects the. trans- 
actions of the corporation, and exercises no power or privi- 
lege which is not derived from the charter. 

‘* We think, then, that the Planters’ Bank of Georgia is 
not exempted from being sued in the Federal courts by the 
circumstance that the State is a corporator” (pp. 907-908). 

The act of August 1, 1892 (27 Stat., 340), prescribes an 
eight-hour day for laborers and mechanics **employed by 
the Government of the United States, by the District of 
Columbia, or by any contractor or sub-contractor upon any 
of the public works of the United States or of the said Dis- 
trict of Columbia.” Upon the facts stated by you, those 
who are in the service of the Panama Railroad and Steam- 
ship Line are not ‘‘emploved by the United States;” they . 
are employed by the corporation itself. Nor does the cor- 
poration appear to be ‘*a contractor upon any public work 
of the United States.” Iam therefore of the opinion that 
the act in question does not apply to laborers and mechanics 
in the employment of the Panama Railroad and Steamship 
Line. 


Very respectfully, 
W. H. MOODY. 
The SECRETARY OF War. 
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PERMIT FOR USE AND OCCUPANCY OF FOREST RESERVE. 


The Secretary of Agriculture has authority under the act of June 4, 
[sv7 (30 Stat., 35), to grant a permit for the use and occupancy of 
certain land within the Alexander Archipelago Forest Reserve, Dall 
Island, Alaska, for the purpose of conducting a fish saltery, oil, and 
fertilizer plant. 

The Secretary may grant such privilege for a longer period than one 
vear, and may charge and collect a reasonable sum for the privilege 
granted. 

DEPARTMENT OF JUSTICE, 
May 31, 1905. 

Sir: I have received your letter of the 29th ultimo, stat- 
ing that application has been made to you for a permit to 
occupy 4 certain tract of land situated within the Alexander 
Archipelago Forest Reserve, at Grace Harbor, Dall Island, 
Alaska, for the purpose of conducting a fish saltery, oil, 
and fertilizer plant, which has already been built there and 
is of great business importance to the locality. 

You say further that— 

‘‘ It is unquestionably best for forest reserve interests, if 
it can be done, that leases or permits should at times be 
granted for a term of years, and also that, when the privi- 
lege granted is of actual money value to the permittee, a 
reasonable compensation should be required from him. I 
receive many applications of this nature, in which the appli- 
cant expresses himself as willing to pay a reasonable rental.” 

You therefore request my opinion upon questions stated 
hy you as follows: 

‘*1, Have I, as Secretary in charge of forest reserves, 
legal authority to grant a permit or lease under act of June 
4, 1897, for the ‘ use and occupation’ of forest-reserve land 
for the purpose set forth above? 

‘“9, Have I legal authority to grant this permit or lease 
for a period longer than one year? 

**3, Have I leyval authority to require a reasonable com- 
pensation or rental for such permit or lease within the forest 
reserve (” 

The act of Congress approved June 4, 1897 (30 Stat., 35), 
concerning the forest reservations, authorizes you to— 

‘“Make such rules and regulations and establish such 
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service as will insure the objects of such reservations, 
namely, to regulate their occupancy and use and to preserve 
the forests thereon from destruction.” 

This act also provides that: 

‘* For the purpose of preserving the living and growing 
timber and promoting the younger growth on forest reser- 
vations, the Secretary of the Interior, under such rules and 
regulations as he shall prescribe, may cause to be designated 
and appraised so much of the dead, matured, or large 
growth of trees found upon such forest reservations as may 
be compatible with the utilization of the forests thereon, 
and may sell the same for not less than the appraised value 
in such quantities to each purchaser as he shall prescribe.” 

The act of Congress approved February 1, 1905 (383 Stat., 
628), transferring to your Department jurisdiction over 
forest reserves, provides: 

**Sec. 5. That all money received from the sale of any 
products or the use of any land or resources of said forest 
reserves shall be covered into the Treasury of the United 
States and for a period of five years from the passage of 
this act shall constitute a special fund available, until ex- 
pended, as the Secretary of Agriculture may direct, for the 
protection, administr acon, EpTON ement, and extension of 
Federal Forest Reserves.’ 

It appears that, while no charge as such has been made 
on account of the granting of the privilege of using and 
and occupying forest reservations, the permittees have been 
required, as a condition to the issuance of permits, to agree 
‘*to assist forest officers in the execution of their duties by 
furnishing information and actual help in cases of emer- 
gency,” and ‘‘to do all in their power to prevent forest fires 
and to assist in fighting the same without waiting to be 
called on to do so by the proper officer,” which service on 
the part of the persons securing permits Is said to have 
been rendered unhesitatingly for years, without objection 
on the part of Congress or anyone else. 

‘In Decatur vy. Paulding (14 Pet., 497), it was held that, 
in general, the official duties of the head of one of the 
Executive Departments, whether imposed by act of Con- 
gress or by resolution, are not mere ministerial duties. 
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The head of an Executive Department of the Government 
in the administration of the various and important concerns 
of his office is continually required to exercise judgment 
and discretion. He must exercise his judgment in expound- 
ing the laws and resolutions of Congress under which he is 
from time to time required to act.” (Riverside Ol Com- 
pany Vv. Hitchcock, 190, U. 8., 816, 324.) 

Obviously any action you may take under the authority 
conferred by the act of 1897, above quoted, is not merely 
formal or ministerial in its nature. The jurisdiction which 
Congress has intrusted to you is essentially discretionary. 
It would therefore seem that when, in the exercise of that 
discretion, you determine that the granting of a permit to 
use and occupy a reservation for a specified purpose is con- 
sistent, according to your judgment, with insuring the 
objects for which the reservation was created, then your 
decision in the premises is definitive and subject to review 
in no other way than by the Congress from which your 
power to act was derived. Answering your first question, 
therefore, | have to advise you that, in my opinion, you 
possess authority to grant a permit for such a purpose as 
that set forth in the application referred to by you. 

The legislation expressly referring to forest reservations 
is silent with reference to the period for which the permits 
may he granted, and my attention has not been called to any 
other statutory provision which can be said to limit your 
action in this connection. 

In granting the permits you are to ‘insure the objects of 
such reservations,” in accordance with the language of the 
statute, and since in some instances the fixing of a term of 
years as the period of duration may be ‘‘ best for the forest- 
reserve interests,” I am of the opinion that, in such cases, 
you are authorized to grant the privilege for a longer term 
than one year, and consequently answer your second ques- 
tion in the affirmative. Most assuredly, however, as has 
been suggested, the permits should not be given fora longer 
period than, under the circumstances of each case, would 
seem reasonable. They should also be limited to terminate 
whenever the reservation for any reason ceases to exist and 
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upon breach of any of the conditions under which the privi- 
lege is granted. 

Under the act of 1897 you are simply directed to so regu- 
late the occupancy and use of these reservations as to insure 
the objects thereof and preserve the forests thereon from 
destruction. The act contains nothing inconsistent with the 
making of a reasonable charge on account of the use of the 
reserves under the permit granted by you. By the act of 
1905 you are to cover into the Treasury money received 
from the ‘Suse of any land or resources” of the reserva- 
tions, which ‘‘shall constitute a special fund * * * for 
the protection, administration, improvement, and extension 
of the Federal forest reserves.” Any sums of money real- 
ized in this connection would thus tend to preserve the for- 
ests and insure the objects of the reservations, and it might 
therefore be contended that Congress, in authorizing you to 
regulate their use and occupation, considered the incidental 
question of charging for their use a proper subject to be 
left to your judgment and discretion. That such was the 
Congressional intent finds support in the fact that services 
somewhat analogous to compensation have been required 
for several years without any indication of a disapproval 
thereof on the part of Congress. 

Furthermore, your power to prohibit absolutely the use 
or occupation of any forest reserve, when such action is 
deemed by you essential to insure its objects and preserve 
the forests from destruction, would probably be unquestion- 
able, and that the authority to prohibit carries with it the 
Tight to attach conditions to a permission is well established. 

(22 Opin., 13, 27.) 

In answer to your third question, therefore, I have to 
advise you that, in my opinion, you are authorized to make 
a reasonable charge in connection with the use and occupa- 
tion of these forest reserves, whenever, in your judgment, 
such a course seems consistent with insuring the objects of 
the reservation and the protection of the forests thereon 
from destruction. 


Respectfully, 
W. Uk. MOODY. 
The SECRETARY OF AGRICULTURE. 
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PANAMA CANAL LABORERS—INVOLUNTARY SERVITUDE. 


A person held to labor or service against his will, although he may 
have voluntarily contracted to submit himself to such control, isin a 
condition of involuntary servitude within the meaning of the Thir- 
teenth Amendment to the Constitution. 

A laborer may agree to reside in a specified place, to perform only 
specific work, and to remain in a territory a specified time; but if 
compelled by force or law to comply with his obligations in these 
respects he, while thus under compulsion, is in a condition of invol- 
untary servitude. 

DEPARTMENT OF JUSTICE, 
June 5, 1905. 

Str: I have the honor to acknowledge the receipt of your 
letter of the 15th ultimo, in which you inform me that the 
executive committee of the Canal Commission desires me to 
formulate a series of rules or regulations the observance of 
which would enable that committee, in making its contracts 
for the furnishing of labor, to avoid a condition of peonage 
under the authority of the United States. I believe that I 
can sufficiently comply with your request by conveying to 
you a general statement of my views upon the subject, leav- 
ing to the Commission itself the duty of formulating such 
rules as would forbid the employment of laborers under 
conditions which would amount to peonage or any form of 
involuntary servitude. With this belief you have informed 
me you agree. 

Your request does not refer to me any question of policy 
or expediency, but only leads me to consider the effect upon 
labor on the Isthmian Canal of the Thirteenth Amendment 
to the Constitution of the United States, the first section 
of which Is as follows: 

‘* Neither slavery nor involuntary servitude, except asa 
punishment for crime whereof the party shall have been 
duly convicted, shall exist within the United States, or any 
place subject to their jurisdiction.” 

This is the only provision in the Constitution which 
expressly extends to every place subject to the Jurisdiction 
of the United States. There is no room for debate or 
occasion for interpretation of doubtful words. Wherever 
the jurisdiction of the United States extends there the pro- 
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hibitions of this article accompany it. By the treaty with 
the Republic of Panama, the ratifications of which were 
exchanged on the 26th day of February, 1904 (33 Stat., 
2234), the United States acquired the land known as the 
Canal Zone and ‘‘all the rights, power and authority within 
the zone mentioned * * * which the United States 
would possess and exercise if it were the sovereign of the 
territory * * * to the entire exclusion of the exercise 
by the Republic of Panama of any such sovereign rights, 
power or authority.” By this treaty the Canal Zone became 
subject to the jurisdiction of the United States and there- 
fore this amendment is in force there. Its prohibitions are 
self-executing in the sense that they render all laws, con- 
tracts, customs, usages, and practices in violation of them 
null and void. Moreover, any person deprived of the 
freedom guaranteed by this amendment would be entitled 
to its restoration by the appropriate process of any court 
exercising jurisdiction derived from the authority of the 
United States. 

By section 2 of the amendment, Congress is given power 
to enforce its provisions by appropriate legislation, and 
this legislation may be directed primarily against the action 
of individuals. (Clyatt v. United States, 197 U.S., 207.) 
Congress has exercised this power of legislation by impos- 
ing penalties upon persons who shall hold, sell, or kidnap 
others into slavery or a condition of peonage. (Secs. 1990, 
5525, 5526, Rev. Stat.) Mr. Justice Brewer, in delivering 
the opinion of the court in the Clyatt case, said concerning 
the peonage act (and no reason is perceived why the same 
observation would not apply in the slavery act): 

‘*This legislation is not limited to the Territories or other 
parts of the strictly National domain, but is operative in the 
States and wherever the sovereignty of the United States 
extends. We entertain no doubt of the validity of this leg- 
islation, or of its applicability to the case of any person 
holding another in a state of peonage, and this whether 
there be municipal ordinance or State law sanctioning such 
holding. It operates directly on every citizen of the Repub- 
lic, wherever his residence may be” (p. 218). 

It is not necessary to determine whether these penal acts 
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are in force in the Canal Zone. It is enough to say that the 
Thirteenth Amendment is in force there, and must be 
observed in the employment of all persons. It therefore 
becomes necessary to consider the meaning of this consti- 
tutional provision. The word ‘“‘slavery” is used in it as 
descriptive of the chattel slavery which once existed in this 
country. That any such condition would be established by 
any Officer of the United States is so inconceivable that it 
need receive noattention. But the words ‘‘ involuntary serv- 
itude” are much broader than slavery, and include within 
their meaning many forms of service which can not prop- 
erly be described as slavery. ‘‘The word servitude,” said 
Mr. Justice Miller in giving the opinion of the Supreme 
Court in the Slaughter-house cases (16 Wall., 69), ‘‘is of 
larger meaning than slavery, as the latter is popularly 
understood in this country, and the obvious purpose was to 
forbid all shades and conditions of African slavery. It was 
very well understood that in the form of appenticeship for 
long terms, as it had been practiced in the West India 
Islands, on the abolition of slavery by the English Govern- 
ment, or by reducing the slaves to the condition of serfs 
attached to the plantation, the purpose of the article might 
have been evaded, if only the word ‘slavery’ had been used.” 

Again, on page 72: 

‘*We do not say that no one else but the negro can share 
in this protection. Both the language and spirit of these 
articles are to have their fair and just weight in any ques- 
tion of construction. Undoubtedly while negro slavery 
alone was in the mind of the Congress which proposed the 
Thirteenth Article, it forbids any other kind of slavery, now 
or hereafter. If Mexican peonage or the Chinese coollie- 
labor system shall develop slavery of the Mexican or Chinese 
race within our territory, this amendment may safely be 
trusted to make it void.” 

Mr. Justice Field, in a dissenting opinion in the same case, 
said, in speaking of the words “involuntary servitude :” ‘* It 
is, however, clear that they include something more than 
slavery in the strict sense of the term; they include also 
serfage, vassalage, villanage, peonage, and all other forms 
of compulsory service for the benefit or pleasure of others” 


The Secretary of War. 417 


(p. 90). These expressions of opinion, although unneces- 
sary to the decision of the case, have the weight of contem- 
poraneous interpretation by eminent jurists, and they have, 
in effect, been approved by the recent decision of the 
Supreme Court in the case of Clyatt v. United States. 

It would be unwise to attempt a comprehensive definition 
of the words ‘‘involuntary servitude.” It is safer to scruti- 
nize each suspected condition as it appears and then deter- 
mine whether it comes within the prohibition of the Con- 
stitution. Without attempting, however, such a definition, 
attention may be directed to certain features frequently 
characterizing the employment of contract labor, which are 
condemned by the Thirteenth Amendment. The wise men 
who framed this amendment were not content only to for- 
bid slavery itself. Instructed by the lessons of all history, 
they determined to obliterate all forms of compulsory labor 
or service which may almost imperceptibly either develop 
into slavery itself or exhibit many of its evils. J have no 
hesitation in saying that any person held to labor or service 
against his will, although he may have voluntarily contracted 
tosubmit himself to such control, is in a condition of involun- 
tary servitude within the meaning of the Constitution. 
Some exceptions to the generality of this statement must be 
made in conformity with the opinion of the Supreme Court 
in Robertson v. Baldwin (165 U.S., 275). In this case the 
court, in holding that the laws authorizing the arrest and 
return of a deserting seaman and the compulsory compliance 
with his contract of shipment, were constitutional, pointed 
out that the relations of child, ward, soldier, and sailor were 
exceptional, because from time immemorial it had been 
regarded that these classes of persons could be held to their 
service specifically by compulsion consistently with the gen- 
eral principles of freedom. In the C/yatt case the court 
defined peonage as a condition of compulsory service, based 
upon the indebtedness of the peon to the master, and held 
that it was immaterial whether this condition had its origin 
ina voluntary contract of service or in some provision of 
law. Peonage and coolieism have the essential feature in 
common, that a person who engages himself to work is held 
by compulsion to the performance of his contract. A con 
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tract to submit oneself to such compulsion can not endure 
the test of the Thirteenth Amendment; and if, by virtue of 
its terms, any person is held by compulsion of force or law 
to the specific performance of his engagement to labor, he 
is, IN My opinion, in the condition of involuntary servitude 
forbidden by the Thirteenth Amendment. 

It is stated that the Commission proposes to import Orien- 
tal aliens under contract to perform labor on the canal. 
The condition of such laborers is not necessarily one of 
involuntary servitude, but it may be, and in fact usually is, 
a condition of involuntary servitude limited in duration. 
This is clearly shown by an examination of the relation of 
the laborer to his employer, which has come to be described 
as coolieism in the various parts of the world where it 
exists. <A description of a typical case of coolieism will 
illustrate the applicability of the principles I have stated 
and indicate the danger to be avoided in the employment of 
contract labor in the construction of the Isthmian Canal. | 
invite your attention to a description of it where it exists 
with its best safeguards under the control of a humane, 
enlightened nation. In some of the British West India 
islands many of the natives of the East Indies are employed 
under this system. In the Encyclopedia Britannica, under 
the title ‘‘coolie,” a summary of the laws prevailing in 
India, where the coolies are recruited, is given as follows: 

Resident colonial emigration agents are appointed for 
the different ports. They appoint sub-agents or remitting 
parties, who must bear licenses from the Protector of Emi- 
grants at Calcutta. It is their business to beat up the coun- 
try for coolies when there is a demand for them. The 
intending emigrants, when collected, must be taken by the 
agents before the resident magistrate of the district, who 
registers each one. A copy or certificate of registration is 
given to each coolie, stating particulars as to age, sex, 
name, caste, and former occupation. Of these documents 
duplicates are transmitted to the colonial emigration agent. 
When this formality has been complied with the coolie is 
then sent on to the depot and examined there by the colo- 
nial agent and surgeons. Tf physically untit for the work 
for which he is wanted, of course he is summarily rejected. 
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Each coolie ship must undergo rigorous sanitary inspection 
and carry a surgeon, who reports on all the deaths and cases 
of sickness that occur during the passage. The contract 
which the coolie sizns with the emigration agent~binds him 
to serve not more than for seven and one-half hours a day for 
five years, as an agricultural laborer, on the estate to which 
he may be sent by the authorities at the port of debarka- 
tion. The wage in money is to be that which from time to- 
time is paid to unindentured laborers in the colony. (In 
Demerara the Indian coolie earns 1s. 2d. a day, women 
about 1s., and children 6d. each.) The coolie also .is pro- 
vided with a house, garden, and medical attendance—rations 
and clothing being subject to the special arrangements 
affecting wages; while at the end of ten years’ service they 
are entitled to a free return passage to India.” 

After their deportation to the place where they are to be 
employed, their typical condition is shown in an ordinance 
to consolidate and amend the laws relating to immigration, 
enacted in 1899 and amended in 1902, by the legislative au- 
thority of Trinidad and Tobago. This ordinance appears 
in a blue book presented to both Houses of Parliament ‘a 
April, 1904. I have examined it with care, and believe that 
the following is a fair statement of its essential provisions: 

An immigration department was created, whose head is 
termed ‘‘the Protector of Immigrants.” It is his duty to 
inspect the condition and treatment of the immigrants, their 
dwellings, and hospitals. Under him are medical ofticers, 
inspectors, clerks, and interpreters, and emigrant agents. 
The department is given full powers to make inquiries and 
is charged with the duty of prosecuting any offenses against 
the ordinances. An immigration fund is established and 
supplied from the indenture fees received from employers, 
from the proceeds of the Immigration tax, and from any 
sum appropriated by the legislative council. From this 
fund is paid the annual cost of immigration. Immigrants 
can be introduced only on application by employers after 
leave is given todo so by the public authorities. Care is 
taken for the health and treatment of immigrants during 
the voyage, and upon arrival they are allotted, under the 
direction of the Protector of Immigrants, to the several 
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employers who have made application. Husbands may not 
be separated from their wives, nor minors and infants from 
their parents or guardians. Employers are bound to pro- 
vide suitable dwellings and hospitals for the immigrants, 
both of which are under rigid public supervision. An~ 
indenture is entered into by which the males agree to serve 
five years and the females for three years from the date of 
allotment. The term may be extended by agreement for 
periods not exceeding one year. Anindentured immigrant 
must be present for work every day, except Sundays and 
holidays, for nine hours, but must be allowed half an hour 
out of the nine hours for eating and rest. He can not, 
however, be compelled to labor for more than forty-tive 
hours per week, except during the reaping of crops, and no 
task shall be assigned to him which can not be completed 
within a working day of seven hours without extraordinary 
exertion. By agreement the indentured immigrant may 
work overtime, not exceeding fifteen hours in any one day, 
payment for’which shall be by the hour. The rate of 
wages for time work is prescribed by the ordinance, and it 
is provided that for task work, or, as we should call it, 
piecework, the rate shall be that ordinarily paid for the 
same kind of work to free laborers. Penalties are imposed 
upon the employers for assaults, ill treatment, or the un- 
lawful witholding of wages. The price of goods supplied 
on credit can not be withheld from wages due. The inden- 
tured immigrant, who does work improperly, is liable to the 
penalties of fine, imprisonment, and forfeiture of wages. 
He may, but is not compelled to, serve as a watchman, and 
if he neglects his duty as watchman he is liable to a penalty 
of tine or imprisonment. Drunkenness, fraud, or decep- 
tion in, or non-performance of work, abusive, insulting, or 
threatening words or gestures to the employer or others in 
authority, negligence by which damage is caused, sale of 
the employer's property, hindering any other immigrant in 
the performance of his work, persuading or attempting to 
persuade other immigrants unlawfully to refuse to work, 
absenting himself from work without lawful excuse, refusal 
or neglect to attend at the specific time and place for the 
performance of work, and refusal or neglect to begin or 
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finish any particular work which he has been directed to 
perform, are severally punishable by fine or imprisonment. 
The indentured immigrant must reside on the plantation, and 
if he leaves it without leave of absence, may be arrested 
and returned, or imprisoned at hard labor. If he is absent 
without leave for more than three days he is deemed a 
deserter, and is liable to a penalty of fine or imprisonment, 
or both. If he is an habitual idler he is liable to imprison- 
ment. The services of the indentured immigrant may be 
transferred by the public authorities to other employers. 
His term of service does not expire unless he has fulfilled 
the legal obligations of his indenture, and in determining 
the time served the periods of imprisonment, desertion, or 
unlawful absence shall be deducted, so that he shall actually 
work the full time agreed upon. If he has completed his 
term of service he is entitled to a certificate of exemption 
from labor and a passport to leave the colony. It is unlaw- 
ful to transport him from the colony unless he has such a 
passport. If he has completed a residence of ten years he 
shall be transported to the country whence he came, partly 
at the public expense. By the indenture the immigrant 
voluntarily agrees to serve under the conditions described. 

A discussion of the economic wisdom of the necessity or 
humanity of the method of employing labor disclosed in 
this ordinance is outside, the scope of my duty. Indeed, it 
may be said that such a discussion is no longer open to any 
American citizen. These questions were closed by the Thir- 
teenth Amendment. I entertain no doubt that the condition 
described in this ordinance is that of involuntary servitude 
and not the less involuntary servitude because the contract 
of service in which the laborer submits to the conditions 
prescribed by the ordinance was entered into freely and 
voluntarily and under careful public supervision. Under 
the provisions of the ordinance the laborer, during the 
agreed term of his service, is nota free laborer. He does not 
choose the work in which he is to enyvagve. [le must reside 
upon a plantation which he can not leave without permis- 
sion. If he absents himself from work without lawful 
excuse or refuses or nevlects to attend at the specific time 
and place for the performance of work or to begin or finish 
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any particular work which he is directed to perform, he is 
punishable by fine or imprisonment. If he is an habitual 
idter he is liable toimprisonment. If he deserts his plants- 
tion he is liable to a fine or imprisonment, or both. For 
many other offenses specified in the ordinance he may be 
imprisoned, and it 1s expressly provided that the times 
during which he is imprisoned shall not be included in the 
time which he has agreed to work, with the result that by 
the operation of the ordinance he is compelled by law 
specifically to work the full time upon which he has agreed. 
He is, while thus held to compulsory labor, in a condition 
of involuntary servitude. (Clyatt v. United States.) A 
laborer may agree to serve for a specified time, and is liable 
for dumages for the breach of his contract, and may, in 
certain extreme cases, be made by law punishable for the 
willful abandonment of his labor. But when he is held by 
compulsion of law or force to complete the labor which he 
has engaged to perform, he is thereby held in a condition 
of involuntary servitude. A laborer may agree to reside 
in a specified place, to perform only specified work, and to 
remain in the territory a specified time, but if he is com- 
pelled by force to comply with his obligations in these 
respects he, while thus under compulsion, is in a condition 
of involuntary servitude. 

In the employment of labor upon the canal the utmost 
care should be taken to exclude the conditions which have 
been indicated as those of involuntary servitude or any other 
conditions of like effect or tendency. This care should be 
exercised not only in making the contracts to which the 
United States is a party, but in scrutinizing the contracts, 
usayes, and practices between those who agree to furnish 
contract labor to the United States and the laborers them- 
selves. What rules, regulations, officers, and inspectors 
may be needed in order that the employment of labor may 
not be violative of the Thirteenth Amendment may well be 
left to the discretion of the Commission. 


Respectfully, —_ 
W. H. MOODY. 
The SECRETARY OF WAR. 
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PRESIDENT—EXTENSION OF TRUST PATENTS TO INDIAN 
LANDS. 


The allotment act of February 8, 1887 (24 Stat., 388) does not contem- 
plate that the President may extend the period of twenty-five years 
as to all trust patents issued to Indian allottees of land, but only that 
such extension may be made in particular cases, in the discretion of 
the President. 

DEPARTMENT OF JUSTICE, 
June 8, 1905. 

Sir: 1 have the honor to acknowledge receipt of your 
request, dated the 31st ultimo, for an opinion upon the 
question of the legality of your extending the term of all 
the trust patents issued to Indian allottees of land, and now 
outstanding, so as to make them cover the natural lives of 
the allottees. 

The allotment act of February 8, 1887 (24 Stat., 388) pro- 
vides for trust patents to allottees to be good for twenty- 
five years, to be followed by other patents under which the 
lands will be alienable. Referring to the twenty-five years’ 
period, the act has the following proviso: 

‘*That the President of the United States may in any 
case in his discretion extend the period.” 

It will be observed that the words ‘‘in any case” would 
seem to indicate that the wholesale extension of the patents 
was not intended, but that a special examination or knowl- 
edge of particular cases was contemplated. That this was 
the actual purpose of using those words appears from a 
conference report upon the bill. The conferees on the part 
of the House, in their formal statement, say: 

“Amendment 7 allowed the President of the United 
States, in his discretion, to extend the period in which the 
lands allotted to individual Indians should be held in trust 
by the United States. The conference report only inserts 
the words ‘in any case,’ so as to require the President to 
extend this period on/y in special cases.” 

I am of the opinion, accordingly, that a general extension 
of the time in the manner proposed would be contrary to 
the intent of the act. 

Respectfully, 
W. HW. MOODY. 

The PRESIDENT. 
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~ PRESIDENT—DFEPOSIT OF PANAMA CANAL FUNDS IN BANK. 


Section 5 of the act of June 28, 1902 (32 Stat., 483), appropriating 
$10,000,000 for use in the construction of the Panama Canal, does not 
authorize the President to deposit $1,500,000 of that sum with the In- 
ternational Banking Corporation of New York, upon the condition 
that the bank will maintain the new coinage of the Republic of 
Panama at its legal parity with gold, supply the Isthmian Canal Com- 
mission with said coinage, and sell foreign and domestic exchange at 
reasonable rates—a deposit upon such conditions not being an incident 
of the financial operations to be carried on for the Government by the 
bank, but a distinct deposit of public money with a private bank for 
its own purposes. 

The President may enter into a similar contract with that company 
which would not involve the deposit of the money in question, but 
provide for payment, out of the sum appropriated, for the services 
which it is desired to have the bank perform. 

DEPARTMENT OF JUSTICE, 


June 9, 1905. 

Str: Ihave your letter of April 11 last, asking my opinion 
upon the legality of the proposed arrangement whereby 
$1,500,000 of the $10,000,000 appropriated by section 5 of 
the act approved June 28, 1902 (32 Stat., 483), concerning © 
the construction of an isthmian canal, may be deposited with 
the International Banking Corporation, a banking concern 
having its principal office in New York City and a branch 
office in Panama, conditioned upon the said bank maintaining 
the new coinage of the Republic of Panama at its legal parity 
with gold, supplying the Isthmian Canal Commission with 
said coinage, and selling foreign and domestic exchange at 
reasonable rates. 

You say that the Secretary of the Treasury is of the 
opinion that under the laws controlling the deposit of 
moneys of the United States this plan can not in any of its 
forms be adopted, but that he suggests ‘tthat possibly the 
opinion of the Attorney-General should be obtained and 
would be controlling in this matter.” 

I have given this subject careful consideration and have 
examined the laws to which the Secretary of the Treasury 
refers. 

The act for the construction of the canal contains the 
following: 
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‘Sec. 5. That the sum of ten million dollars is hereby 
appropriated, out of any money in the Treasury not other- 
wise appropriated, toward the project herein contemplated 
by either route so selected. 

‘* And the President is hereby authorized to cause to be 
entered into such contract or contracts as may be deemed 
necessary for the proper excavation, construction, com- 
pletion, and defense of said canal, harbors, and defenses, by 
the route finally determined upon under the provisions of 
this act.” 

The Constitution forbids the taking of money from the 
Treasury except In consequence of an appropriation made 
by law, and this section 5, just quoted, seems to be the only 
law which can be relied upon as authorizing the taking of 
the $1,500,000 from the Treasury. 

When that statute was passed, the canal project was nec- 
essarily more or less vague, and consequently Congress 
intrusted to the President $10,000,000, to be used as might 
be found necessary, besides making provision for the larger 
outlay necessary to actually construct the canal. 

The second paragraph of section 5 does not seem to limit 
the particular appropriation intended to be intrusted to the 
President by the first paragraph taken in connection with 
the general discretion vested in him by the remainder of 
the act; but even if it is intended to confine the second 
paragraph to contracts, it leaves a very broad discretion. 
The President is authorized to cause to be entered into such 
contract or contracts as may be deemed necessary for the 
proper excavation, construction, completion, and defense 
of the canal, etc. He is not merely authorized to cause 
such sonnets Jor excavation, construction, etc., as may be 
deemed necessary to be entered into, but such contracts as 
may be deemed necessury for the excavation, construction, 
ete. Evidently there is a distinction here, since it would 
hardly be expected that he would enter into a contract 
specifically for the ‘‘defense” of the canal. 

It seems to me that the ten millions of dollars are intended 
to be intrusted to him to be used in almost any way which, 
in his judgment, will tend to accomplish the objects of the 
Isthmian canal act. Part of that sum has accordingly been 
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expended in ascertaining whether a good title could be given 
by the Panama Canal Company. 

It is recognized in section 5153, Revised Statutes, that 
the Government may need ‘financial agents,” and the Sec- 
retary of the Treasury is authorized to designate national 
banks as such agents. Neither this section nor any other 
that I find forbids the employment of other than national 
banks as such financial agents, and it can not be supposed 
that all the manifold financial operations in which the Gov- 
ernment might from time to time be compelled, by treaties, 
contracts, and laws, to engage, are intended to be regulated 
by the statutes concerning deposits and disbursements. 

The financial business of the Government in its larger 
aspects would be crippled by such a plan. 

The scheme in question involves the construction of a 
financial agency to perform numerous and constant and 
peculiar financial operations. The making of some such 
arrangement, if deemed by the President necessary for the 
purpose of accomplishing the excavation, etc., of the canal, 
would seem to be within the discretion given by the act 
authorizing such construction. He can not perform all the 
transactions himself. He must have an agent, and it. seems 
to be also within his discretion to select such agent. But 
as I understand the particular scheme, it provides for a 
deposit of $1,500,000, not to be used in the Government’s 
financial operations, but to be used by the company for its 
own purposes, the use of 1t to be in the nature of payment 
for services to be rendered to the Government. 

The deposit, therefore, is not an incident of the financial 
operations to be carried on for the Government by the finan- 
cial agent, but a distinct deposit of public moneys with a 
private bank in the city of New York. 

This seems to be contrary to the letter and more clearly 
to the spirit of the statutes for the protection of publis 
funds, which statutes were carefully contrived after a more 
or less troublesome experience, and I am of the opinion 
that it would not be lawful. (See Revised Statutes, sees. 
BAYT, 5153, 3620, 3648, B621, 3639, 5490, ete.) 

But I see no legal objection to the President's entering into 
a contract of a similar kind with the International Banking 
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Corporation, which would not involve the depositing of the 
$1,500,000, but would provide for payment, out of the 
$10,000,000 above referred to, for the services which it is 
desired to have the company perform. 
Respectfully , 
W. H. MOODY. 
The SECRETARY OF War. 


CIVIL-SERVICE LAW—TEMPORARY LABORERS—TRANSFER. 


Section 3 of the act of April 28, 1902 (32 Stat., 171), providing for the 
transfer to the classified service of the ‘‘additional clerks on the tem- 
porary rolls and other employees rendered necessary hecause of the 

‘increased work incident to the war with Spain,’ operated to classify 
only those employees occupying positions which at that time were 
within the purview of the Civil Service act and regulations, and did 
not place within the classified service laborers employed on the tem- 
porary roll without regard to the character of their work. 


DEPARTMENT OF JUSTICE, 
June 9, 1908. 


Srr: I have the honor to acknowledge the receipt of your 
letter of April 19, 1905, with inclosure, asking an expres- 
sion of my opinion as to the effect of the provisions of the 
act of April 28, 1002, transferring to the classified service 
the ‘‘additional clerks on the temporary rolls and other 
employees rendered necessary because of Increased work 
incident to the war with Spain.” That is to say, Did the 
provisions of that act operate to place within the classified 
service laborers employed on the temporary roll without 
regard to the character of their work ¢ 

The particular section of the act of April 28, 1902 (382 
Stat., 171), concerning which the question is raised, reads 
as follows: 

“Sec. 3. That the additional clerks on the temporar¢ 
rolls and other employees rendered necessary because of 
increased work incident to the war with Spain, and under 
the act of June thirteenth, cighteen hundred and ninety- 
eight, providing for war expenditures and for other pur- 
poses, heretofore appointed and who are now employed in 
the several departments of the Government, are hereby 


488) CVrl-Service Law— Temporary Laborers— Transfer. 


transferred to the classitied service as of their present grade 
or rate of compensation, respectively, and shall be continued 
in the several departments where now employed, without 
further examination, subject, however, to transfer, promo- 
tion, or removal the same as other clerks and employees in 
the classified service.” 

I find that in appropriating for the temporary force ren- 
dered necessary because of increased work incident to the 
war with Spain, Congress from year to year used substan- 
tially the following language: | 

‘That the term of temporary service of such additional 
clerks and other employees rendered necessary because of 
increased work incident to the war with Spain who have 
been appointed in the various departments of the Govern- 
ment under the provisions of ‘An act making appropria- 
tions to supply deficiencies in the appropriations for the 
fiscal year ending June thirtieth, eighteen hundred and 
ninety-ei¢ht, and for prior years, and for other purposes,’ 
approved July seventh, eighteen hundred and ninety-eight, 
shall be extended for the term of one year, without compli- 
ance with the conditions prescribed by the act entitled ‘An 
act to regulate and improve the civil service,’ approved 
January sixteenth, eighteen hundred and cighty-three, pro- 
vided that they are otherwise competent.” (30 Stat., 889.) 

It is clear that the temporary force Congress is here pro- 
viding for without compliance with the conditions pre- 
scribed by the Civil Service act, is that force which, without 
such exemptions, could be appointed only in conformity 
with the requirements of the civil-service rules and regula- 
tions. Itis plain that Congress did not attempt to waive 
the civil-service requirements as to those to whom it never 
applied, so that when we come to the interpretation of the 
act of April 28, 1902 (supra), transferring this temporary 
force to the classified service, the language of inclusion 
must be held applicable only to those whom Congress had 
in mind when it authorized their appointment without com- 
phiance with the civil-service rules and regulations. 

In the enactment of section 3 of the act of April 28, 1902 
(supra), transferring the temporary force to the classified 
service, it clearly was not the intent of Congress to alter 
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the status of the positions held by such appointees, but 
merely to bring within the classified service those employees 
whose positions were already within the purview of that 
service, but for whose appointment Congress had specific- 
ally suspended the operation of the civil-service rules and 
regulations. 

This intent of Congress is more clearly shown by the fol- 
lowing extract from the Congressional Record covering 
the debate upon the question of the classification contained 
in the section under consideration: 

** Mr. Livincston. Every head of a department or bureau 
that came before the sub-committee stated that they did not 
propose to exchange, or were not willing to exchange, these 
temporary clerks, who have had experience and have be- 
come conversant with the work in hand. The heads of 
departments and chiefs of bureaus were not willing to 
exchange these clerks for the clerks of the classified service. 

‘* Now, if we should drop these temporary clerks we 
should have to authorize these bureaus and departments to 
take from the classified service an equal number of clerks. 
There would be no money saved, while at the same time 
you would lose the benefit of the experience and efficiency 
which these temporary clerks have acquired. 

* * * * * 

**Mr. Moopy. Mr. Chairman, when this temporary force 
was first created, which was done upon the levislative ap- 
propriation bill some years ayo, I opposed the provision 
very vigorously. I thought then, and I think now, that 
this force might well have been drawn from the ordinary 
channels of the civil'’service. But we could not well deny 
the requests of the heads of the Executive Departments of 
the Government when they said that this temporary force 
was absolutely necessary to the conduct of the public 
business. * * * 

** It has been said to us from year to year that the growth 
of the Government work as the result of the Spanish war 
has been such that these temporary clerks would be needed 
permanently. Asa member of the Committee on Appro- 
priations, I have been reluctant to consent to the transfer of 
these clerks to the classified service; but I have been con- 
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vinced that the best interests of the service require their 
transfer to the permanent classified force at this time. 
* * * * * 

‘*Mr. Hemenway. * * * Consequently, the appro- 
priation is temporary; but as time ran on the chiefs of 
divisions insisted that they needed the force, and insisted 
that they could not get along without it. They say it isa 
better force than the force they could get through the civil 
service, and they asked the committee to put these clerks 
under the civil service.” (Cong. Rec., vol. 35, part 2, 
pp. 1469-1471.) 

It will therefore be seen that the temporary force which 
Congress thus sought to transfer to the classified service 
included only those who were originally exempted from the 
operation of the Civil Service act and regulations, and did 
not comprehend laborers whose positions not only were 
never within the classified service, but which, by the pro- 
visions of the Civil Service act, were expressly prohibited 
from inclusion in such service. 

Briefly stated, the purpose of Congress with respect to 
these employees seems to have been this: In making pro- 
vision for this force of temporary employees rendered nec- 
essary because of increased work incident to the war with 
Spain, Congress regarded the urgency of the occasion as 
demanding that the appointments be made with the least 
possible delay, and accordingly enacted that they should be 
made without compliance with the Civil Service act and 
regulations, which act and regulations were thereby sus- 
pended temporarily. 

Now, when it came to the final disposition of this force of 
temporary employees, Congress, in the act of April 28, 
1902, did nothing more than to declare, in effect, that the 
Civil Service act and regulations should be given full force 
and operation with respect to these employees, imposing 
the single restriction that in passing into the classified serv- 
ice they should not be required to take a further examina- 
tion. In other words, the status of the employees thereafter 
followed the status of the positions which they held. If 
their positions at that time were within the purview of the 
classified civil service, then by the operation of the section 
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under consideration the employee became classified. On 
the other hand, if the employee occupied a position not 
theretofore within the purview of the classified service, then 
the operation of this section did not alter his status. 

Pursuing the inquiry we find that the expression ‘‘ clerks 
and other employees,” as applied to this increased force in- 
cident to the war with Spain, did not have its origin in the 
appropriation here considered, but was before in somewhat 
common use as applied to the same subject. It may be use- 
ful to consider what its meaning vas in its earlier stages: 

The deficiency act approved May 31, 1898 (30 Stat., 422), 
appropriates ‘‘for temporary employment of such addi- 
tional force of clerks, messengers, laborers, and other as- 
sistants” as may be necessary. Here the ‘other assistants” 
do not include laborers, for they are specifically mentioned. 

The deficiency act approved July 7, 1898 (30 Stat., 696), 
for the War Department, appropriates ‘‘for the employ- 
ment of such additional temporary force of clerks, mes- 
sengers, laborers, and other assistants ” as may be necessary. 
Here, too, ‘other assistants” do not include laborers for 
the same reason as above. 

The deficiency act of January 5, 1899 (30 Stat., 772), 
appropriates ‘‘for the employment of such additional tem- 
porary force of clerks, messengers, laborers, and other 
assistants” as may be necessary. For the same reason 
laborers are not included in ‘other assistants.” 

The legislative, executive and judicial appropriation act 
of February 24, 1899 (80 Stat., 865), for the Internal Rey- 
enue Bureau, appropriates ‘‘for additional clerks and other 
employees.” For aught that appears this ‘‘other em- 
ployees” might include laborers. But the same act also 
appropriates ‘‘for employment * * * of such addi- 
tional temporary force of clerks, messengers, laborers, and 
other assistants” as may be necessary. Here again for the 
same reason the expression ‘‘other assistants” does not 
refer to laborers. 

The rule of ‘“‘ejusdem generis,” as it is called, suggests 
whether in the expression **clerks and other employees” 
the word ‘‘employees” must not be restricted to those of 
the same general kind or class of clerks, especia!!y so, inas- 
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much as under the Civil Service act there is such a wide dif- 
ference that clerks are in a class which must be in the classi- 
fied service, while laborers are a class expressly excluded 
therefrom. In other words, whether this rule does not 
apply with peculiar force to this case, where, with reference 
to the very question in hand, the words ‘* other employees” 
would include a class so widely different from that pre- 
viously named. 

And, finally, no possible reason can be perceived why 
Congress should provide for the introduction into the clas- 
sified service of this large body of laborers from all of the 
Executive Departments, while leaving the general body of 
that class excluded therefrom as before. It seems to me, 
rather, that Congress intended to return to the classified 
service such portion of this ‘‘additional force” as was 
within the purview of that service. 

I therefore advise you that section 3 of the act of April 
28, 1902, providing for the transfer to the classified service 
of the ‘‘additional clerks on the temporary rolls and other 
employees rendered necessary because of increased work 
incident to the war with Spain,” operated to classify only 
those employees occupying positions which at that time 
were within the purview of the Civil Service act and regula- 
tions, 

Respectfully, 
W. H. MOODY. 


The SECRETARY OF THE TREASURY. 


ATTORNEY-GENERAL—CIVIL SERVICE COMMISSION— 
OPINION. 


The Attorney-General declines to express an opinion upon the question 
submitted by the Civil Service Commission as to whether the Secre- 
tary of the Interior in employing persons to make the transcripts of 
records and plats in the General Land Office authorized by the act of 
April 28, 1904 (33 Stat., 483), may select such persons without regard 
to the Civil Service act and rules, for the reason that the Secretary of 
the Interior and the Civil Service Commission have had no conference 
respecting the question and no disagreement thereon, as is required by 
the Executive order of November 29, 1904, before the matter may be 
submitted to the Attorney-General for his opinion. 
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DEPARTMENT OF JUSTICE, 
Sune 14, 1905. 

Sir: I have the honor to acknowledge the receipt of 
your letter, with inclosure, in which you transmit for my 
opinion certain questions respecting the application of the 
civil service rules and regulations to the employment of 
persons under that portion of the sundry civil appropria- 
tion act, approved April 28, 1904 (33 Stat., 483), which 
provides for the furnishing of transcripts of records and 
plats in the General Land Office of the Department of the 
Interior. That is tosay, whether the persons thus employed 
may be selected by the Secretary of the Interior without 
regard to the civil service act and rules. 

You state that in accordance with an order of the Presi- 
dent, dated November 29, 1904, you ‘‘ addressed a letter to 
the Secretary of the Interior with a view to determining 
the proper status with relation to the civil-service rules of 
positions created under the appropriations for furnishing 
transcripts of records and plats in the General Land Office,” 
and that you closed your letter with the suggestion that 
‘if the Department is still of the opinion that the language 
of the appropriation act has the effect of exempting the 
employments under consideration from the provisions of 
the Civil Service act and rules, the Commission requests that 
the matter be submitted to the Attorney-General for his 
opinion in accordance with the Executive order.” 

You further state that as no reply has been received, the 
Commission presents the matter for your opinion in accord- 
ance with the Executive order of November 29, 1904, which 
provides, enter alia, that— 


‘co * * * Before making any appointment or employ- 


ment for service with respect to which there may be reason- 
able doubt as to the requirement of examination, the head 
of the department or office shall confer with the Civil 
Service Commission for the purpose of determining whether 
examination is required, and when such conference does not 
result in agreement, the case shall be presented to the 
Attorney-General for his opinion.” 

I am unable to concur in the view that this Executive 
order authorizes me to give an opinion in a case like the 
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one you present, where the essential requirements of the 
order have not been adhered to, viz, a previous conference 
between the head of the Department and the Commission, 
and a disagreement as to the requirement of examination 
before appointment to the positions drawn in question. I 
can not assent to the proposition that the mere failure of 
the Secretary of the Interior to respond to your letter 
within the time which you regarded as reasonable, brings 
the case within the purview of the Executive order 
mentioned. 

Your attention, however, is directed to an opinion ren- 
dered to-the Secretary of War, under date of April 238, 
1905 (ante, p. 413), which appears to cover the questions 
involved in this case. 


Respectfully, dea wieoek 


The Crv1L SERVICE COMMISSION. 





POSTMASTER—DELIVERY OF MAIL OF DISPUTED OWNER- 
. SHIP. 


Mailed addressed to the ‘‘ National Life Insurance Company, Chicago, 
Ilinois,’? should be delivered by the postmaster to the Vermont cor- 
poration bearing that name, whose principal office is in Chicago, and 
not to the ‘‘National Life Insurance Company of the United States of 
America,’’ an Illinois corporation, also located in that city. 

Under the law, postmasters are confined to an inspection of the outside 
of an envelope in determining for whom a letter is intended. 

The burden of establishing claim to a letter should be placed upon the 
person claiming it, to whom it is not addressed, rather than upon the 
person to whom it is addressed. 

DEPARTMENT OF JUSTICE, 
Sune 16, 1903. 
Str: I have the honor to respond to your request of the 
13th instant, with inclosures, for an expression of my opin- 
ion as to whether, upon the facts stated, you should instruct 
the postmaster at Chicago, III, to deliver mail addressed 

‘National Life Insurance Company, Chicago, IIL,” to that 

company or to the ‘* National Life Insurance Company of 

the United States of America.” 
The material facts as stated by you are in substance as 
follows: The National Life Insurance Company is a Ver- 
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mont corporation having its home office at Montpelier, Vt., 
and the office for Illinois at Chicago. It was originally 
chartered by the Vermont legislature in 1848 as the Na- 
tional Life Insurance Company of the United States. In 
1858 its name was changed by legislative enactment to the 
National Life Insurance Company, which name it has since 
retained. It was first admitted to do business in Illinois in 
1860, and hzs continuously conducted business since that 
date, its principal office for that State during all this time 
being located at Chicago. 

The National Life Insurance Company of the United 
States of America, was originally chartered under that 
name by an act of Congress in 1868, and was immediately 
admitted to do business in IHinois, but did not permanently 
establish an office in Chicago until 1874. Its main office 
until 1881 was at Washington, D. C. From that date until 
1900 no new business was taken on, although the company 
forfeited no rights by reason thereof. In 1904 a new com- 
pany by the same name was chartered under the laws of . 
Illinois, the new corporation taking over the business of the 
old. 

You state— 

‘* Mail addressed ‘National Life Insurance Company,’ 
without any street address, was until October 16, 1900, 
delivered without protest to the National Life Insurance 
Company, the Vermont corporation. On that date the 
other company requested to have such mail delivered to it. 
The postmaster declined to do this, and continued to deliver 
it to the Vermont corporation. On October 28, 1904, the 
National Life Insurance Company of the United States of 
America again requested that the mail now in dispute be 
delivered to it. This the postmaster declined to do. On 
January 3, 1905, the question having been presented to him 
for decision, the Assistant Attorney-General for the Post- 
Office Department decided that the disputed mail be opened 
by an employee of the post-office in the presence of repre- 
sentatives of both companies for a period of ten days, and be 
delivered in the future to the company for which a majority 
of letters so addressed was intended, and should either party 
decline to assent to these conditions, that delivery be made 
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to the other. The Vermont corporation declined to assent 
to the conditions, and the postmaster at Chicago has accord- 
ingly delivered the disputed mail to the National Life 
Insurance Company of the United States of America since 
January 6, 1905.” 

Section 3890, Revised Statutes, provides that— 

‘‘Any postmaster who shall unlawfully detain in his office 
any letter or other mail matter, the posting of which is not 
prohibited by law, with intent to prevent the arrival and 
delivery of the same to the person to whom it is addressed, 
shall be punishable by a fine of not more than five hundred 
dollars, and by imprisonment for not more than six months, 
and he shall be forever thereafter incapable of holding the 
office of postmaster.” 

Section 3891, Revised Statutes, prohibits ‘‘any person 
employed in any department of the postal service” from 
unlawfully detaining, delaying, or opening any letter en- 
trusted to him or which has come into his possession. 

Section 3892, Revised Statutes, provides— 

‘‘Any person who shall take any letter, postal card, or 
packet, although it does not contain any article of value or 
evidence thereof, out of a post-office or branch post-office, 
or from a letter or mail carrier, or which has been in any 
post-office or branch post-office or in the custody of any 
letter or mail carrier, before it has been delivered to the 
person to whom zt was directed, with a design to obstruct the 
correspondence, or to pry into the business or secrets of 
another, or shall secrete, embezzle, or destroy the same, 
shall, for every such offense, be punishable by a fine of not 
more than five hundred dollars, or by imprisonment at bard 
labor for not more than one year, or by both.” 

Your Department’s construction of these provisions has 
found expression in paragraph 4 of section 645 of the Postal 
Laws and Regulations of 1902, which reads as follows: 

‘‘ Attempts to secure the mail of an established house, firm, 
or corporation through the adoption of a similar name shoul 
not be recognized. Where disputes arise between individ- 
uals, firms, or corporations as to the use of a name or desig 
nation, matter addressed to a street, number, or building 
should be delivered according to such address. When 0 
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so addressed, the mail will be delivered to the firm or cor- 
poration which first adopted the name of the address at that 
place.” (P. 311.) 

The mail in dispute is admittedly addressed to the name 
of the Vermont corporation which has transacted business 
in Chicago under that name for forty-five years. Under the 
law postmasters are confined to an inspection of the outside 
of the envelope in determining for whom the missive is 
intended. Obviously, if a letter is addressed to John Doe, 
it would be contrary to every priiciple of equity to deliver 
it to Richard Roe on the theory that it was intended for him 
instead of John Doe. The burden of establishing his 
claims in the courts should be put upon the person claiming 
mail not addressed to him instead of placing that burden 
upon the person to whom such mail is addressed. 

The mail in dispute, therefore, should be delivered to the 
National Life Insurance Company. 


Respectfully, 
W. H. MOODY. 
The PosTMASTER-GENERAL. 


LEASE OF ST. PAUL AND ST. GEORGE ISLANDS, ALASKA. 


The act of F ebruary 14, 1903 (32 Stat., 825, 829), transferred to the Sec- 
retary of Commerce and Labor the same authority over the islands of 
St. Paul and St. George, Alaska, that was theretofore possessed by the 
Secretary of the Treasury, and he may therefore lease those islands 
to the North American Commercial Company for the propagation of 
blue foxes. 

The Secretary of Commerce and Labor has authority to lease, for the 
purpose of propagating foxes, such other islands in the waters of 
Alaska as had been so leased by the Secretary of the Treasury prior 
to May 14, 1808. 

The Secretary of Commerce and Labor has no authority to regulate the 
killing of fur-bearing animals in Alaska, other than fur-bearing seals, 


DEPARTMENT OF JUSTICE, 
Sune 24, 1905. 
Sir: I have received your letter stating that a certain 
agreement, under date of May 2, 1900, ‘Sentered into 
between the Secretary of the Treasury and the North Ameri- 
can Commercial Company, by which the Secretary of the 
13243—VoL 25—O4 32 
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Treasury leased to the said company, for a term of five 
years, certain portions of the islinds of St. Paul and St. 
George, in Alaska, for the propagation of the fur-bearing 
animal known as the blue fox,” has expired, and that you 
have been requested tu renew the same for a like period. 

You therefore submit the following questions, with a 
request for my opinion: 

“1. What is the measure of the jurisdiction, supervision, 
and control possessed by the Secretary of Commerce and 
Labor over the islands of St. George and St. Paul? 

°°. May the islands of St. Paul or St. George, or any 
portion of them, be considered ‘unoccupied and unproduc- 
tive property of the United States * * * for the leas- 
ing of which there is no authority under existing law,’ 
within the meaning of the act of March 3, 1879 (20 Stat., 
383), (a) in view of the fact that, by section 1959, Revised 
Statutes (reenacted as section 176 of the Alaskan Criminal 
Code), they are declared to be a special reservation for Goy- 
ernment purposes; (4) in view of the fact that, by virtue of 
express provision of law (section 1963, Revised Statutes), 
such islands are already under lease for the purpose of tak- 
ing seals thereon ? 

*¢3. Is the Secretary of Commerce and Labor authorized 
to lease the islands named, or any portion of them, for the 
propagation of foxes (v) under authority conferred upon 
the Secretary of the Treasury by the act of March 3, 1879, 
and transferred to the Secretary of Commerce and Labor 
by the act of February 14, 1903 (32 Stat., 825), or (¢) under 
authority conferred upon the Secretary of the Treasury by 
sections 1954 and 1063, Revised Statutes, and transferred 
to the Secretary of Commerce and Labor by the act of 
February 14, 1903, or (¢) by virtue of the Executive order 
issued by the President under date of February 2, 1904, 
above referred to, or (7) under any other authority 4 

“4. If the islands mentioned can not be leased for the 
propagation of foxes, is the Secretary of Commerce and 
Labor authorized to grant an exclusive, revocable, license 
for such purpose In view of the provision of section 1956, 
Revised Statutes (reenacted as section 173 of the Alaskan 
Criminal Code), by which the Secretary of the Treasury is 
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prohibited from granting any special privileges in connec- 
tion with the killing of fur-bearing animals in Alaska? 

*°5. Can the Secretary of Commerce and Labor make regu- 
lations governing the killing of fur-bearing animals, other 
than fur seals, on the islands of St. Paul and St. George, 
under the authority of section 1956, Revised Statutes, which 
provides that ‘the Secretary of the Treasury shall have 
power toauthorize the killing of any * * * fur-bearing 
animal, except fur seals, under such eee as he may 
prescribe? : 

‘°6. Can the Secretary of Commerce ‘nd Labor restrict 
or prohibit the killing of foxes by the natives on the islands 
of St. Paul and St. George, or either of them, in view of 
the provision of the act of August 18, 1894 (28 Stat., 391), 
requiring the Secretary of the Treasury to fix a reasonable 
price to be paid to the natives of the island of St. Paul for 
blue-fox skins secured by them? 

‘*7, What authority was given the Secretary of Commerce 
and Labor by virtue of the Executive order of February 2, 
1904, above mentioned, regard being had to the Srou IOS 
of the act of March 3, 1879, the act of May 14, 1898 (30 
Stat., 413), which excepted from the application of the 
homestead laws in Alaska the islands leased or occupied for 
the propagation of foxes, and section 1956, Revised Statutes 
(reenacted as section 173 of the Alaskan Criminal Code), 
prohibiting the granting of any special privileges in con- 
nection with the killing of fur-bearing animals in Alaska? 

‘*S§. What, if any, jurisdiction formerly possessed by the 
Secretary of the Treasury over the taking of fur-bearing 
animals, other than fur seals, in Alaska was transferred to 
the Secretary of Commerce and Labor by the act of Febru- 
ary 14, 1903% 

‘<9, If the Secretary of Commerce and Labor be not 
authorized to lease islands in Alaska, other than St. Paul 
and St. George, for the propagation of foxes, has he 
authority to grant exclusive revocable licenses for the 
killing of foxes on such islands other than St. Paul and St. 
George, or elswhere in Alaska? 

‘10. Has the Secretary of Commer:e and Labor author- 
ity to make regulations governing the killing of foxes in 
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Alaska elsewhere than on the islands of St. Paul and St. 
George?” 

Section 1959 of Revised Statutes, reenacted as section 176 
of the Alaska Criminal Code, declares the islands of St. Paul 
and St. pee to bea **special reservation for Government 
purposes’ >and renders it unlawful for any person to land or 
remain thereon, ‘except by the authority of the Secretary 
of the Treasury.” By the subsequent sections 1960, 1961, 
1963, 1964, 1965, 1969, 1970, 1973, the Secretary of the 
Treasury is given extensive jurisdiction in connection with 
the fur-seal fisheries on these two islands. 

Under sections 1960 and 1962 he limits and controls the 
killing of seals on these islands; in pursuance of section 
1964 he takes a bond from the lessees of such islands; under 
section 1965 he may vacate and declare forfeited any lease 
held or operated for the benefit of other than American 
citizens; section 1969 authorizes him to make needful rules 
and regulations for the collection of amount due in this 
connection and to carry into effect the provisions of the 
chapter; and under section 1970 he may terminate any lease 
on proof of violation of any of the provisions of the chapter 
or the regulations established by him. Many of the pro- 
visions are continued in the criminal code for Alaska, chap- 
ter 12 (30 Stat., 1279). 

An act of Congress approved March 3, 1879 (20 Stat., 
383), provides: 

‘*That authority be, and is hereby, given to the Secretary 
of the Treasury to lease, at his discretion, for a period not 
exceeding five years, such unoccupied and unproductive 
property of the United States under his control, for the 
leasing of which there is no authority under existing law, 
and such leases shall be reported annually to Congress.” 

In an opinion of April 24, 1900, the Solicitor of the Treas- 
ury stated that, as he was informed, ‘‘ the greater portions 
of the islands of St. George and St. Paul are unoccupied 
and unproductive to the United States,” the.occupied por- 
tions consisting only of ‘‘the beaches or shores on which 
seals are taken and the small area on which are stationed 
the huts of the Indians employed as seal hunters and the 
storehouses and oflices of the North American Commercial 
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Company, the lessees of the privilege of taking fur seals on 
those islands.” He therefore held that, since the islands 
were under the ‘** control” of the Secretary of the Treasury 
hy virtue of his express statutory Jurisdiction, as above 
mentioned, concerning the fur-seal fisheries, they were com- 
prehended by the term ‘‘ unoccupied and unproductive prop- 
erty under his control,” employed in the act of 1879, supra, 
and that consequently he was thereby authorized to lease 
them in accordance with the provisions of that act. 

- The act of February 14, 1903 (32 Stat., 825, 828), creating 
your Department, provides (section 7): 

“That the jurisdiction, supervision, and control now 
possessed and exercised by the Department of the Treasury 
over the fur seal, salmon, and other fisheries of Alaska 
* * * are hereby transferred and vested in the Depart- 
ment of Commerce and Labor.” 

That act further provides (section 10): 

‘That all-duties performed and all power and authority 
now possessed or exercised by the head of any Executive 
Department in and over any bureau, office, officer, board, 
branch, or division of the public service by this act trans- 
ferred to the Department of Commerce and Labor, or any 
business arising therefrom or pertaining thereto, or in 
relation to the duties performed by and authority conferred 
by law upon such bureau, officer, office, board, branch or 
division of the public service, whether of an appellate or 
revisory character or otherwise, shall hereafter be vested 
in and exercised by the head of the said Department of 
Commerce and Labor.” 

The authority of the Secretary of the Treasury to lease 
these two islands for the propagation of foxes depended 
upon his control of the fur-seal tisheries. That control (sec- 
tion 7) and with it ‘‘all duties performed and all power and 
authority now possessed or exercised * * * or any 
business arising therefrom or pertaining thereto” (section 
10), was transferred to, the Secretary of Commerce and 

Labor by the act of February 14, 1903 (32 Stat., 825, 829), 
creating your Department. 

This seems to be about as broad and comprehensive lan- 
guage as Congress could well be expected to use for the 
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purpose of transferring to you everything which the Sec- 
retary of the Treasury possessed in the premises, and I 
accordingly have to advise you that, in my opinion, you now 
possess over those two islands the authority exercised by 
the Secretary of the Treasury before the passage of the act 
of February 14, 1903, and that therefore you may now lease 
them for the purpose of propagating foxes. 

It appears that, beginning in 1882, and since that time, the 
Secretary of the Treasury assumed and exercised authority 
to lease various other islands in the waters of Alaska for the 
propagation of foxes. Such action seems to have been 
originally without statutory sanction, but in the act of May 
14, 1898 (30 Stat., 409, 413), extending the homestead laws 
to Alaska, Congress incorporated the following provision: 


‘** Provided, That the Annette, Pribilof Islands, and the 
islands leased or occupied for the propagation of foxes be 
excepted from the operation of this act.” 

It is not suggested that the authority of the Secretary of 
the Treasury in the premises wax ever questioned, and such 
an uninterrupted and long continued practice, supported by 
the above-quoted statutory evidence of legislative acquies- 
cence, seenis to clearly establish the authority of the Secre- 
tary of the Treasury to continue to lease for this purpose 
such islands in Alaska as had been so leased by him prior to 
the act of May 14, 189s. 

February 2, 1904, the President issued an Executive 
order in the following language: 

‘*Upon the recommendation of the Secretary of the Treas- 
ury and the Secretary of Commerce and Labor, it is hereby 
ordered that the authority of the Secretary of the Treasury 
to lease certain Islands in Alaska for the propagation of 
foxes, and all duties and powers pertaining thereto, shall 
be transferred to and vested in the Secretary of Commerce 
and Labor.” 

The authority of the President to make this order, espe- 
cially in the absence of any inconsistent statutory provision, 
seems to be beyond question. (7 Opin., 453, 462, 469; 9 
Opin., £62; 25 Opin., 11; Lochington v. Smith, Pet., C. C., 
466.) 

You are therefore advised that, in my opinion, you are 
now authorized to lease, for the propagation of foxes, such 
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islands in the waters of Alaska as had been so leased by the 
Secretary of the Treasury prior to May 14, 189s. 

The act establishing your Department fails to provide for 
the transfer to you of any authority with reference to the 
regulation of the killing of fur-bearing animals, other than 
fur seals, in Alaska, and my attention has not been called 
to any other statute or order which could be construed as 
conferring such authority upon you. I must therefore 
advise you that, in my opinion, you possess no such 
authority. 

Without attempting to answer your inquiries seriatim, it 
seems to me that the above observations will be sufficient to 
enable you to dispose of the questions arising in connection 
with such matters as are now before you for action. 

Respectfully, 
W. H. MOODY. 


The SECRETARY OF COMMERCE AND LABOR. 





FRAUD ORDER—PEOPLE’S UNITED STATES BANK OF ST. 
LOUIS. 


The Postmaster-General is legally justified in issuing a fraud order 
against the People’s United States Bank, of St. Louis, Mo., under the 
facts set forth in the papers submitted, which show that by the pub- 
lished false representations of its officers, acquiesced in and accepted 
by the bank, it is conducting a scheme or device for obtaining money 
through the mails by false and fraudulent pretenses, 

The evidence upon which a fraud order may issue must, under section 
3929, Revised Statutes, as amended, be satisfactory to the Postmaster- 
General, and when he is satistied, it lies within his discretion to issue 
or not issue the order. 

DEPARTMENT OF JUSTICE, 
July 6, 1905. 

Sir: I have your request of the 25th ultimo for an opinion, 
as follows: 

‘**T transmit herewith certain papers in the matter of the 
People’s United States Bank, of St. Louis, Mo., its officers 
and agents, as such, and E. G. Lewis. The case has been 
investigated by inspectors of this Department. Upon the 
evidence they have secured, they recommend the issuance 
of a fraud order. After a hearing before the Assistant 
Attorney-General for the Post-Otlive Department, that 
Official, upon the evidence adduced at the hearing, and after 
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a consideration of the reports of the inspectors and other 
documents including briefs filed by attorneys for the respond- 
ents, recommends the issuance of a fraud order. 

‘* Because of the importance of the case, its bearing upon 
the authority of the Postmaster-General to issue fraud 
orders, and particularly because it has to do with a banking 
institution in which a large number of persons are finan- 
cially interested, I feel warranted in requesting your opinion 
as to whether the plan and methods of business of the 
People’s United States Bank, as disclosed in the report of 
the inspectors dated May 12, 1905 (with supplemental 
reports), and as set out in the memorandum of the Assistant 
Attorney-General for the Post-Office Department, dated 
June 26, 1005, are such as to justify the issuance of a fraud 
order, and if not, what, if any, remedial measures the Gov- 
ernment can properly resort to in the premises. The case 
is one of immediate importance, and I shall be glad if you 
can find it practicable to render an opinion at an early date.” 

The fraud order recommended is onc against the People’s 
United States Bank, it officers and agents, as such, and E. G. 
Lewis. 

You inclose extended briefs on behalf of the bank, which 
I have carefully examined. 

Section 3929, Revised Statutes, as amended, authorizes 
** the Postmaster-General, wpon evidence satisfactory to him, 
that any person or company is * * * conducting any 
other scheme or device for obtaining money or property of 
any kind through the mails by means of false or fraudulent 
pretenses, representations, or promises” to issue an order 
to postiasters for the marking as ‘‘ fraudulent” of the 
mail addressed to such person or company ‘‘or to the agent 
or representative of any such person or company, whether 
such agent or representative is acting as an individual, or 
as a firm, bank, corporation, or association of any kind,” 
and such mail is then to be returned to the post-office of 
mailing and then-to the writers. 

The evidence is to be satisfactory to you, and, when sat- 
isfied, you have discretion to issue or not to issue the order. 
The passing upon the satisfactory character of the evidence 
is a quasi-judicial function to be performed by you, and you 
desire my legal opinion on the question whether the plan 
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and methods of business of the People’s bank disclosed in a 
certain report and memorandum submitted to me are such 
as to justify the issuance of a fraud order; in other words, 
whether the plan and methods of business established to 
your satisfaction and set forth in those papers make out 
a case of conducting a ‘‘scheme or device for obtaining 
money or property of any kind through the mails by false 
or fraudulent pretenses, representations, or promises.” 

Pretenses, representations, and promises by E. G. Lewis, 
promoter and president of the bank, are set forth, largely 
in the shape of quotations from ‘articles by him published 
in the Woman’s Magazine, the manifest object of them be- 
' ing to obtain subscriptions of stock and deposits in the bank 
and many of the most material and seductive of the state- 
ments said to be clearly and absolutely false. They include 
representations as to past or existing alleged facts, well 
calculated to induce subscriptions and deposits, as well as 
numerous promises having the same purpose and tendency. 
The representations are stated to be for the most part false, 
and the promises neither fulfilled nor intended to be. <A 
vast amount of money was received and some is still being 
received, and its reception is attributed chietly to these false 
representations as to what he has been doing and promises 
concerning things to be done. 

The incorporation of the bank took place in November, 
1904, and the memorandum you sent me contains the fol- 
lowing among other representations and promises by Lewis 
made in 1905, and stated as false: 

‘*T have pledged my fortune, my great publishing busi- 
ness, and the best years of my life to come, to the success of 
this bank. * * * 

‘* By practically pledging everything I have, I have sub- 
scribed for two million dollars of the stock of our bank 
myself, in the place of allotting it on the large lists of 
whole wealthy families. * * * Now, the other million 
dollars of my subscription I have divided into two parts of 
half a million each. One part I shall allot and sell at par 
to those of you who could not subscribe for it and pay for 
itallatonce. * * * 

‘*[ have subscribed for this stock myself, and staked 
about all I have in the world to do it, for I must pay for my 
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subscription, dollar for dollar, as anyone else does. * * * 

‘*As I told you in the February issue, I have person- 
ally subscribed for a million dollars of the capital of our 
bank, over and above the amount I have subscribed for 
myself. * * * 

‘*The other $750,000 of the increase of $2,500,000 was 
subscribed for by me, and out of my subscription 1 will 
care for those who have subscribed for full shares and 
are paying for them in monthly payments or have given 
notes. * * * 

‘Personally Iam sevefing all connection with any other 
interests or enterprises than the bank and my publishing 
. business. Whatever I can turn into cash I am investing in 
the stock of the bank. Even my real estate holdings, which 
tens of thousands of you remember as being in the course 
of laying out into the most beautiful suburb of Saint Louis, 
and which now cover nearly 200 acres of the best residence 
property to be had in St. Louis, with streets, water mains, 
and sewers complete, and on which many beautiful resi- 
dences have been erected since you were guests of ‘Camp 
Lewis’ there during the Fair, I have mortgaged and bonded 
for $750,000, in order to release to me in cash the money I 
had invested in it, and this money I have put into the capi- 
tal of our bank. In addition | have pledged my entire pub- 
lishing business to the success of what [ believe will become 
the leading bank of America. * * * TI have pledged my 
property and the best years of my life. * * * Every- 
thing I have Lam pledging to the success of this institu- 
tion, from my great publishing business and real estate 
holdings to my own home. * * * Nineteen thousand 
dollars of the stock of a prominent St. Louis bank, turned 
over to this bank by Mr. Lewis towards completing his 
large subscription to the stock of the People’s United States 
Bank, went up some $2,000 in quotation and was sold by the 
bank at that profit. * * * This mortgage and bond issue 
was made by parties interested largely, to release to Mr. 
Lewis a large sum of ready money which he applied in pay- 
ment of his subscription to the capital of the People’s United 
States Bank, and in the assistance of some of the small 
stockholders. * * * 
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‘It is necessary in this organization process for me to 
subscribe for these increases of capital personally, and then 
re-allot it to others, owing to the widespread residences of 
the many subscribers. In the final adjustment I expect to 
have paid for and hold close to one million dollars of the 
stock, no other person holding over $500.” 

The memorandum states that— 

‘*The evidence shows that Mr. Lewis has not used any of 
his personal funds, or incumbered any of his property, in 
the promotion or conduct of this bank, nor has he subscribed 
for any of its stock. On the contrary, he has used the money 
of the many subscribers for his own purposes, and in pro- 
motion of enterprises in which he is largely interested.” 

I think there can be no doubt, upon the facts submitted, 
that E. G. Lewis, the maker of these representations and 
promises, is to be regarded as conducting a ‘‘scheme or 
device for obtaining money through the mails by means” of 
them. The facts stated represent him as the creator of the 
bank and absolute master of its charter, directors, stock, 
funds, and as diverting these funds into the hands of him- 
self and certain associates by way of loans to various com- 
panies of which he is the principal member. 

The existence of a charter of incorporation—another legal 
‘‘person”—affords no protection to him. <A corporation 
can be used as an instrument for the violation of law, as in 
the Northern Securities case. 

As for the bank and its mail, we may, upon the facts 
stated, treat the constant public representations of its 
president, made with its acquiescence, and their fruits 
accepted by it, as its own, or look upon it as an ‘‘agent or 
representative” of Lewis in the reception of the mail. 

The bank seems, according to the facts stated, to be no 
other person than Lewis himself, under a thin disguise. 

I am of opinion, therefore, that the proposed fraud order 
would be legally justified by the facts set forth in the papers 
mentioned by you. 

Respectfully, 
HENRY M. HOYT, 
Acting Attorney-General, 

The PostTMAsTER GENERAL. 
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SUPERINTENDENT OF STATE, WAR, AND NAVY BUILDING. 


The transfer of the Engineer Corps (steam) of the Navy to the line by 
the Navy Personnel act of March 3, 1899 (30 Stat., 1004), does not 
preclude the appointment of a naval officer on the active list, formerly 
an officer of that. corps and now restricted to the performance of engi- 
neer duty, to the superintendency of the State, War, and Navy 
building as provided in the act of March 3, 1883 (22 Stat., 553). 

The act of March 3, 1883, docs not authorize the detail as superintendent 
of the State, War, and Navy building of a retired officer of the Navy, 
transferred from the Engineer Corps to the line for engineer duty 
only, by the Navy Personnel act of March 3, 1899. 

The act of March 3, 1883, does not contemplate that an officer of the 
Corps of Civil Engineers of the Navy shall be eligible for appointment 
as superintendent of the State, War, and Navy building. 


DEPARTMENT OF JUSTICE, 
August 12, 1905. 

Str: In your note of the 20th ultimo, to which, with its 
inclosures, I have the honor to respond, you submit certain 
questions as to who may be appointed superintendent of the 
completed portions of the State, War, and Navy building, 
under the act next referred to. 

The act making appropriations for the legislative, exec- 
utive, and judicial expenses of the Government for the fiscal 
year ending June 30, 1884, approved March 3, 1883 (22 
Stat., 531, 553), provides that— 

“The President is hereby authorized and directed to 
designate from the Engineer Corps of the Army or the 
Navy, an officer well qualified for the purpose, who shall be 
detailed to act as superintendent of the completed portions 
of the State, War, and Navy Department building, under 
direction of the Secretaries of State, War, and Navy, who 
are hereby constituted a commission for the purposes of the 
care and supervision of said building, as hereinafter speci- 
fied. Said officer shall have charge of said building and all 
the engines, machinery, steam and water supply, heating, 
lighting, and ventilating apparatus, elevators, and all other 
fixtures in said building, and all necessary repairs and alter- 
ations thereof, as well as the direction and control of such 
force of engineers, watchmen, laborers, and others engaged 
about the building or the apparatus under his supervision; 
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of the cleaning of the corridors and water-closets; of the 
approaches, side-walks, lawns, court-yards, and areas of the 
building, and of all rooms in the sub-basement which contain 
the boilers and other machinery, or so much of said rooms 
as may be indispensable to the proper performance of his 
duties as herein provided.” 

As your questions relate solely to the appointment of such 
superintendent from oflicers of the Navy, we need not con- 
sider what army officers might he appointed to this place. 

At the time of the enactment above quoted there were in 
the Navy two Engineer Corps, one of steam engineers and 
the other civil engineers; and at that time there was no leg- 
islative authority for requiring the services of retired naval 
ofticers in active duty in time of peace. But by the Navy 
Personnel act of March 3, 1899 (30 Stat., 1004), the oflicers 
constituting the Engineer Corps of the Navy were trans- 
ferred to the line of that service, and sections 4 and 5 of that 
act provide: 

‘Sec. 4. That engineer officers transferred to the line 
who are below the rank of commander, and extending down 
to, but not including, the first engineer who entered the 
Naval Academy as cadet midshipman, shall perform sea or 
shore duty, and such duty shall be such as is performed by 
engineers inthe Navy. * * * 

‘Sec. 5. That engineer officers transferred to the line to 
perform engineer duty only who rank as, or above, com- 
mander, or who subsequently attain such rank, shall per- 
form shore duty only.” 

And you say in your note that— 

** While, therefore, the Engineer Corps has been merged 
into the line of the Navy, a large number of oflicers on the 
active list who were formerly members of that corps are 
still available for engineering duty only; some both at sea 
and on shore, others on shore only.” | 

But the act of June 7, 1900 (81 Stat., 703), provides that— 

** During a period of twelve years: from the passage of 
this act any naval officer on the retired list mav, in the dis- 
cretion of the Secretary of the Navy, be ordered to such 
duty as he may be able to perform at sea or on shore, and 
while so employed shall receive the pay and allowances of 
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an officer of the active list of the grade from which he was 
retired.” 

Under these circumstances you submit the following 
questions: 

‘* Does the transfer of the Engineer Corps (steam) of the 
Navy to the line preclude the appointment of a naval officer 
on the active list, formerly an officer of that corps and now 
restricted to the performance of engineer duty, to the 
superintendency of the building? 

‘* Ts the detail as superintendent of the building of a retired 
officer of the Navy who was transferred from the Engineer 
Corps to the line for engineer duty only, authorized ? 

** Is an officer of the Corps of Civil Engineers of the Navy 
eligible for appointment as superintendent of the building?” 

These questions involve, first, the construction of the act 
of 1883, and, second, how far, if at all, the law has been 
changed or affected by the subsequent legislation above 
referred to. 

Considering these questions in the order stated, we find 
that the range for the appointment of this superintendent 
is restricted to the different Engineer Corps of the Army 
und Navy. This is not because those corps afford the only 
persons qualified for that service, nor necessarily those 
best qualified; but as the service is in the nature of military 
service, and is for the Government, choice is made from 
officers already in the Government service, and from the 
Engineer Corps, because engineers are, by their profession 
and practice, best fitted for the service required. So that 
no great importance is given to the fact that when an 
appointment is to be made the name of the corps of engi- 
neers has been changed to another, or the corps transferred 
to the line and its members performing there the same 
engineering duties. It is not so much the name that is con- 
sidered as is the fact that the officer is an engineer officer 
in the Army or Navy, and, therefore, presumably better 
fitted for the place than an officer in another branch of 
elther service. And it is not believed that such importance 
should be given to the name ‘‘ Engineer Corps” that, in 
case those corps in both the Army and Navy were trans- 
ferred to the line and there performing the same engineer- 
ing duties, the President would be unable to appoint such 
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superintendent at all, because there was no longer an Engi- 
neer Corps from which it could be made. I think that, so 
far as this question is concerned, the same officers who be- 
longed to the Engineer Corps, and are performing the 
same duties as officers of the line, are now just as available 
for this appointment as they would have been had this corps 
continued as a separate organization. 

But section 4 of the Navy Personnel act limits the duty 
to which these officers thus transferred to the line may be 
assigned, to ‘‘such as is performed by engineers in the 
Navy.” : 

I think, however, as you state in your note, that ‘‘the 
duties of superintendent of the building as prescribed by the 
act of 1883, supra, are ina large measure similar to those 
required of naval officers restricted to the performance of 
engineering duties;” and that the detail of such an officer 
to perform those duties would not be inconsistent with the 
restriction of section 4 of the Navy Personnel act; and 
your first question is answered in the negative. 

In determining whether this superintendent may be per- 
manently appointed from engineer officers of the Army or 
Navy who are on the retired list, it is to be borne in mind 
that as already stated, at the time of the approval of this 
act of March 3, 1883, there was no warrant for the employ- 
ment on active duty of retired officers of either branch of 
the service in time of peace, nor does that act profess to 
give such warrant. Such officers were then exempt from 
active service; therefore this act would not refer to them 
nor authorize their appointment. Hence, the only conclu- 
sion possible is that this appointment was intended to be 
made from the active list—the only engineer officers who 
were then subject to that duty. 

Again, the permanent designation of this superintendent 
is an imperative order to continuous duty, and this is quite 
incompatible with the selection of a retired officer who is 
generally exempt from such orders. It can not be held 
that this act authorized an appointment which is an order 
from which such officers were exempt. It is easy to see 
here that the fact that the duties imposed upon this super- 
intendent require for their performance an officer fully quali- 
fied for active duty, is a sufficient reason why this appoint- 
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ment was required to be made from the active list, and not 
from those who have already passed the period of their full 
usefulness, and have on that account been retired from 
active service. And considering this statute alone, I have 
no doubt that the appointment in question should be made 
from engineer officers of the Army or Navy upon the 
active list. But, while this is so, it was competent for Con- 
gress to authorize the appointment in question from retired 
officers, and the question is whether it has done so by the 
subsequent legislation above referred to. 

The situation is this: The act of 1883, as above shown, 
requires this superintendent to be appointed from engineer 
officers on the active list of the Army or Navy. The act of 
June 7, 1900 (31 Stat., 703), provides that— 

‘*During a period of twelve years from the passage of 
this act any naval officer on the retired list may, in the dis- 
cretion of the Secretary of the Navy, be ordered to such 
duty as he may be able to perform at sea or on shore, and 
while so employed shall receive the pay and allowances of 
an officer of the active list of the grade from which he 
was retired.” 

I do not think this provision operates or was intended to 
tfansfer back to the active list any such retired officer when 
thus ordered to duty. On the contrary, he is still a retired 
officer, and is borne as such upon the retired list, though 
temporarily performing some active duty. Hence, if any 
law requires that a certain duty be performed or a certain 
place to be filled by an officer of the active list, this pro- 
vision does not authorize the assignment of a retired officer 
thereto. This does not mean that a retired officer may not, 
under this provision, be assigned to duties usually per- 
formed by ofticers on the active list, but only that he can 
not be so assigned where any law requires the duty to be 
performed by an officer of the other class. The question 
is not as to the duties to which a retired officer may be 
ordered in general, but is as to the class of officers from 
which, under the act of 1883, the President must designate 
this superintendent. It is unimportant that under tbe later 
act a retired ofticer may be ordered to any active duty, so 
long as the earlier act requires this particular appointment 
to be made from the other class. This act of 1883 means 
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to-day just what it meant when enacted. There has been 
no amendment or act changing or declaring its meaning. 
The fact that the later law has made retired officers generally 
subject to be ordered to any active duty has not done this. 
On the contrary, it has left the act of 1883 as it was, namely, 
that of the officers liable to this or to any other duty, the 
President is required to designate this superintendent from 
engineer officers on the active list. 

This conclusion that neither the act of 1883 nor the act of 
1900 contemplates the appointment in question to be made 
from officers on the retired list, would receive support from 
another consideration. The act of 1900, making retired na- 
val officers subject to be ordered to such active duty as they 
are able to perform, must be read in connection with and as 
part of the act authorizing their retirement, and read in 
view of the manifest purpose of that act. So read, it is cer- 
tain that it does not mean that while a naval officer by his 
retirement is debarred from further promotion and its bet- 
ter pay, he still remains in time of peace subject to order to 
the same permanent, continuous active duty at sea and on 
shore as before his retirement. On the contrary, it means 
generally that he is relieved and retired from active duty, 
but subject in times of need (of which the Secretary is the 
judge) to be temporarily ordered to such active duty as he 
is able to perform. But these cases are exceptions arising 
from necessity, and do not contemplate any general, perma- 
nent, or continuous assignment of a retired naval officer to 
active duty, or for a longer period than the necessity of the 
service requires. Taken literally, this provision of the act 
of 1900 would authorize the assignment of every retired 
naval officer to the same continuous and permanent active 
service, both at sea and on shore, as that upon which he 
first entered, while by his nominal retirement he is debarred 
from that promotion and better pay which, but for his re- 
tirement, he might have earned by the same service. This 
is not what the law means. 

Now as the duties imposed upon this superintendent are 
not only such as require for their performance an officer 
fully qualified for active service, but are also continuous 
and permanent, as much so as is the original service upon 
which an officer enters, it is manifest that the permanent 
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designation of this superintendent from retired engineer 
officers of the Navy was not contemplated; and your second — 
question is answered in the negative. 

Your remaining question is, whether an officer of the 
corps of civil engineers of the Navy is eligible for appoint- 
ment as superintendent of the building. 

The statute is silent upon this point, but is emphatic that 
the one selected must be ‘‘an officer well qualified for the 
purpose;” and, from the duties required of this superin- 
tendent, it is manifest that in order to be ‘‘ well qualified” 
for their performance he must be familiar with steam engi- 
neering, steam engines, their appliances and workings, and 
something of a machinist also—as most steam engineers 
are—with reference to the keeping in order and repair of 
such machinery. All of the knowledge and skill of the 
sterm engineer are required, and little of that of the civil 
engineer. Whilst it would perhaps be going too far to say 
that a civil engineer might not have all this knowledge and 
skill, be ‘‘well qualified,” and therefore eligible for the 
place, as your question asks, I have no doubt from the 
nature of the duties imposed, that a steam engineer is con- 
templated, as they are generally the only engineers who 
are well qualified for the performance of the various duties 
which the act devolves upon this superintendent. 


Respectfully, 
CHARLES H. ROBB, 


Acting Attorney-General. 
The SECRETARY OF THE NAvy. 





RETIRED ARMY OFFICERS—ADVANCEMENT—RANK AND 
PAY. 

The act of October 1, 1890 (26 Stat., 562), does not authorize the ad- 
vancement of an officer, found physically disqualified, to the next 
higher grade, when his right to such advancement has accrued, and, 
having been so advanced, to be retired with the rank of such higher 
grade. 

Opinion of March 26, 1904 (ante, p. 158), adhered to. 


DEPARTMENT OF JUSTICE, 
August 18, 1905. 
Str: I am in receipt of your communication of August 
1, instant, requesting to be advised whether, under the act 
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of Congress of October 1, 1890, there is authority for the 
view that an officer who has been found pbysically disqual- 
ified may be advanced to the next higher grade when his 
right to such advancement has accrued and, having been 
so advanced, may be retired with the rank of such higher 
grade. 

T have considered the facts of the cases mentioned in your 
letter, together with the accompanying papers, and find 
that the practical question submitted to me is embraced in 
your inquiry of May 26, 1904, to which I replied on June 
1, 1904 (ante p. 153). 

I see no reason to change or modify the conclusions ex- 
pressed in that opinion. 


Very respectfully, 
CHARLES H. ROBB, 


Acting Attorney-General. 
The SECRETARY OF WAR. 


SECRETARY OF THE INTERIOR—FREEDMEN’S HOSPITAL— 
WATER MAIN. 


The Secretary of the Interior has authority to prevent the Commission- 
ers of the District of Columbia from laying a water main across the 
land upon which the Freeedmen’s Hospital is to be erected. 

The permission granted the Commissioners of the District of Columbia 
by the Chief of Engineers in charge of the public buildings and grounds 
in the District to lay a water main across the land upon which the 
Freedmen’s Hospital is to be erected was a mere license, without con- 
sideration, and, being still executory, is revocable at will! 


DEPARTMENT OF JUSTICE, 
September 23, 1905. 

Str: I have the honor toacknowledge the receipt of your 
communication of September 1, with inclosures, asking my 
opinion as to your authority to prevent the Commissioners 
of the District of Columbia from laying a water main across 
the land upon which the Freedmen’s Hospital is to be 
erected. 

The material facts are that the United States by the act 
of June 16, 1882 (22 Stat., 104), accepted certain land to 
be deeded to it by the Howard University upon condi- 
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tion that it be used as a public park. By act of April 2%, 
1904 (33 Stat., 488), the land was retroceded to Howard 
University upon condition that it execute a perpetual lease 
for the nominal rental of $1 a year, to the United States, 
‘‘and that upon the execution of such lease to the satisfac- 
tion of the Secretary of the Interior said Secretary shall 
cause to be erected on the ground so retroceded and leased 
the new hospital for freedmen. ” 

In the appropriation act for the Department of the 
Interior, March 3, 1905 (33 Stat., 1190), Congress appro- 
priated money for the maintenance of the hospital and the 
construction of the new hospital building, authorized the 
Secretary of the Interior to enter into contract with the Board 
of Charities of the District of Columbia for the treatment 
of its inhabitants admitted to the hospital, the money derived 
from such contract to be paid the Secretary of the Interior 
for the uses of the hospital, authorized the Secretary of the 
Interior to submit estimates for the hospital expenses, and 
provided that money appropriated for the construction of 
the hospital should be paid wholly from the Treasury of the 
United States. 

On April 13, 1904, Col. Thomas M. Symons, Chief of 
Engineers, who was ‘‘in charge of the public buildings and 
grounds in the District of Columbia * * * except those 
buildings and grounds which are otherwise provided for by 
law” (sec. 1797, Revised Statutes), granted the Commissioners 
of the District of Columbia permission to lay a water main 
across the land in question. The water main has not yet 
been laid, although some preliminary preparations have been 
made by the Commissioners. 

In your letter you state that the laying of the water main 
across this land, as contemplated by the Commissioners, 
‘* will be an obstacle to the future extension of the hospital, 
and will be detrimental to the interests of the institution,” 
and that you wish to prevent it if you have legal authority 
to do so. 

By the above-quoted legislation, Congress has placed the 
hospital and the land under the supervision of the Secretary 
of the Interior. The Chicf of Engineers who, prior to 
such legisiation, was in charge of the land, bad no power to 
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alienate any interest in it. The permission which he gave 
the Commissioners was a mere license given without con- 
sideration accruing to the United States and, still remaining 
executory, Is, according to familiar principles of law, re- 
vocable at will. 

The act of April 22, 1904 (33 Stat., 244), authorized the 
Commissioners of the District of Columbia, to construct 
water mains in any street, avenue, road, or alley. 

You are advised that you have authority and right to 
revoke the permission or license given by the Chief of 
Engineers, and the Commissioners have no right, certainly 
without your consent, to construct the water main across 
the premises. 


Respectfully, 
CHARLES H. ROBB, 


Acting Attorney- General. 
The SECRETARY OF THE INTERIOR. 


OFFICERS OF NAVY AND MARINE CORPS—RELATIVE RANK. 


There is no express provision of law which fixes the relative rank and 
precedence of officers of the Marine Corps and officers of the line of 
the Navy. 

By un unwritten law of the Army and Navy, officers of the Army and 
officers of the Navy take relative rank, as respects the two classes, 
according to their respective grades; and if of similar grade, then 
according to dates of commission. | 

Officers of the Marine Corps, who are ‘‘in relation to rank on the same 
footiny as officers of similar grades in the Army,”’ take rank and prec- 
edence relatively to line officers in the Navy according to grade; and 
if of similar grade, then according to dates of commission. 

There is no law making any distinction as to relative rank and prece- 
dence between the officers of the Marine Corps who are, and those 
who are not, graduates of the United States Naval Academy, either as 
respects themselves, or officers of the line of the Navy. 


DEPARTMENT OF JUSTICE, 
Octoher 7, 1905. 
Str: I have the honor to respond to your note of Septem- 
ber 22, 1905, in which vou request my official opinion as to 
the relative rank and precedence of oflicers of the Marine 
Corps, the specific questions being these: 
‘1, What provision, if any, of the law regulates the rel- 
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ative rank and precedence of officers of the line of the Navy 
and officers of the Marine Corps? 

‘°2. What provision, if any, of the law regulates the rel- 
ative rank and precedence of officers of the Marine Corps 
who are, and of such officers as are not, graduates of the 
United States Naval Academy, with respect to each other, 
and also with respect to officers of the line of the Navy?” 

Considering first your second question, I am of opinion 
that there is no law making any distinction as to relative 
rank and precedence between officers of the Marine Corps, 
who are, and those who are not, graduates of the United 
States Naval Academy, either as respects themselves, or 
officers of the line of the Navy. Whatever may be the 
relative rank and precedence of officers of the Marine Corps, 
of one of these classes, that is equally the rank and prece- 
dence of those of the other class. 

Recurring to your first question, 1 know of no express 
provision of the law which fixes the relative rank and prece- 
dence of officers of the Marine Corps and officers of the line 
of the Navy. But there are provisions which seem neces- 
sarily to determine the matter. 

Thus section 1603, Revised Statutes, provides that: ‘‘The 
officers of the Marine Corps shall be, in relation to rank, 
on the same footing as officers of similar grades in the 
Army.” That is, whatever is the rank (with its resulting 
precedence) of an officer of the Army, that is the rank (with 
its resulting precedence) of an officer of the same grade in 
the Marine Corps. In no other way can these officers be on 
the same footing as to rank, as this section requires. 

It is contended that section 1603 refers to the Marine 
Corps only when, in whole or in part, detached and serving 
with the Army, as is provided in section 1621, it is subject 
to the Articles of War. I have no hesitation in thinking 
this contention untenable. That section is part of chapter 9, 
Title XV, of the Revised Statutes, which provides for the 
constitution, regulation, and government of the Marine 
Corps. The section is general in its terms, with no limita- 
tion of time or place as to its application, and therefore 
applies generally and always unless otherwise restricted. 
It is not ambiguous, but in its terms plainly and certainly 
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applies upon all occasions. No reason is perceived why its 
application should be restricted to those comparatively few 
and temporary occasions when the Marine Corps is detached 
and serving as part of the Army. The necessity for fixing 
the relative rank of officers exists as well when in its normal 
condition as a branch or corps of the Navy, as when serving 
with the Army. The necessity may be more urgent in one 
case than in the other, but it exists in both. And it is 
morally certain that, had Congress intended to fix this rela- 
tive rank only when the corps was serving with the Army, 
it would have said so; just as, in section 1621, it did say 
that, at such times, the corps should be subject to the 
Articles of War for the government of the Army. 

While section 1467, Revised Statutes, provides as to the 
Navy that ‘‘line officers shall take rank in each grade ac- 
cording to the dates of their commission,” there is no cor- 
responding provision as to officers of the Army. But 
paragraph 3 of article 9 of the Army Regulations, which 
have the force and effect of law, provides that ‘tin each 
grade, date of commission, appointment, or warrant deter- 
mines the order of precedence.” 

I am informed by the Judge-Advocate-General of the 
Army, and the fact is well known, that from the earliest days 
of the Army the established and uniform rule and practice 
have been that oflicers of the same grade take rank with 
each other according to the dates of their commissions. This 
is the status of army officers as to relative rank, with refer- 
ence to which officers of the Marine Corps are upon the 
same footing. This, however, fixes only the relative status 
of officers of the Army and of oflicers of the Marine Corps, as 
respects themselves, and it remains to consider what is the 
status, as to relative rank and precedence, of officers of the 
Army and oflicers of the line of the Navy in equivalent 
grades; for it is apparent from the foregoing that whatever 
is the relative rank of ofticers of the Army and oflicers of 
the Navy of equal grade, that must also be the relation as 
between the Marine Corps and the line of the Navy. 

While there is no express provision in the statutes or the 
army or navy regulations fixing the relative rank of oflicers 
of the Army and oflicers the Navy line in the corresponding 
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grade, yet this status and relative rank are as certainly 
established and well understood as if expressed in statute or 
army or navy regulations. 

Section 1466, Revised Statutes, fixes the relative rank, 
by grade only, of line officers of the Navy and of the Army. 
Thus, a vice-admiral ranks with the lieutenant-general, 
rear-admirals with major-generals, commodores with brig- 
adier-generals, captains with colonels, commanders with 
lieutenant-colonels, lieutenant-commanders with majors, 
lieutenants with captains, masters with first lieutenants, 
ensigns with second lieutenants. 

But this merely tells what grades in each service, desig- 
nated by their titles, shall be of corresponding or equal 
rank and dignity, and does not fix the relative rank of these 
officers when of this same or corresponding grade. This is 
left undetermined, so far as express statute or regulation is 
concerned. But the unwritten law of the Army and 
Navy—a rule of action governing in both branches of the 
service—derived from long-established and uniform _prac- 
tice, has settled this. 

From the earliest days of the Army and Navy it has been 
the rule and practice that officers in the same grade in the 
Army and Navy have relative rank and precedence between 
themselves according to the dates, respectively, of their 
commissions; the senior in commission ranking the Junior. 
The same rule applies in such cases as that which governs 
officers of the Army and officers of the Navy, as between 
themselves in each case, namely, that seniority of commission 
or appointment gives precedence in the same grade. This 
has become a well-understood rule of action and practice, 
which, in fact, governs and controls officers of the Army 
and Navy with the same force and precision as if embodied 
in statute or regulation. 

Then, as oflicers of the Army and officers of the Navy 
take relative rank, as respeets the two classes, first, accord- 
ing to their respective grades; and, second, if of similar 
grade, then according to dates of commission, it follows that 
officers of the Marine Corps, who are ‘in relation to rank 
on the same footing as officers of similar grades in the 
Army,” take rank and precedence relatively to line officers 
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in the Navy in the same way, namely, first, according to 
grade; and second, if of similar grade, then according to 
dates of commission. As I] have said above, this rule of 
seniority of commission applies to officers of the Marine 
Corps as between themselves. 

Inasmuch as there are different ranks in the same grade, 
in each branch of the service, it ix essential that there be 
some criterion by which to determine this relative rank. 
The only practicable criterion would seem to be either the 
dates of commissions or length of service. In either case 
an apparent injustice, which has been pointed out, might 
result. Thus, if date of commission were to determine, a 
captain in the Navy who had been many years in the service 
might find himself ranked by a colonel (the equivalent in 
grade) of the Army or the Marine Corps, who had served but 
a short time, but whose commission was a few days earlier. 
If length of service was the criterion, this same captain in 
the Navy, though his commission was much older than that 
of the colonel, might be ranked by him, because the latter 
had been a few days longer in the service. 

It suffices that the former has been uniformly adopted as 
the criterion in all cases where Congress has acted, and by 
the unwritten law of the Army and the Navy, to which 
Congress seems to have long given its assent. Further- 
more, I can perceive no reason for thinking that in general 
this criterion would not operate equally and justly. In one 
instance it might happen to benefit the Army or Marine 
Corps, but in another it might equally benefit the Navy. 

1 have therefore to advise you that the provisions above 
referred to, together with the unwritten law of the Army 
and Navy, to which reference is made above, determine, as 
I have stated, the relative rank and precedence of officers of 
the Marine Corps, both as between themselves and as respects 
officers of the line of the Navy. 


ge a W. H. MOODY 


The SECRETARY OF THE NAvy. 
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HAWAII—SALE OF STEAM TUG ‘‘ELEU.” 


The sale of the steam tug /leuw by the superintendent of public works of 
Hawaii, which vessel became the property of the United States upon 
the annexation of the Hawaiian Islands in 1898, not having been au- 
thorized by Congress as provided in section 91 of the act of April 30, 
1900 (31 Stat., 159), is void. 

DEPARTMENT OF JUSTICE, 
October 23, 1905. 

Str: I have the honor to acknowledge the receipt of your 
letter of July 27th, last, with inclosures, setting forth that— 

‘The steam tug //eu was purchased by the Hawaiian 
Government from John D. Spreckels & Company, of San 
Francisco, about the year 1885, and, with the other property 
of the Hawaiian Government, passed into the possession of 
the United States upon the annexation of the Hawaiian 
Islands in 1898. It is understood that this vessel was used 
by the Hawaiian Government as a towing steamer up to the 
time of the annexation, and that since then it continued to 
be so used by the United States, and subsequently by the 
Territorial Government of Hawaii, until on or about the 
first day of January, 1901. This Department is without 
definite information as to what, if any, use has been made 
of the vessel since the last-named date. 

‘*Under date of May 20, 1905, the collector of customs 
at the port of Honolulu reports ‘that a bill of sale has been 
tiled by the superintendent of public works of the Territory 
of Hawaii, transferring the above-named vessel to Louis 
Marks, of this city.’ and Mr. Marks makes application to the 
Bureau of Navization of this Department for the document- 
ing of this vessel as his property. The superintendent of 
public works cites as authority for thus disposing of this 
vessel section 252 of the Revised Laws of Hawaii, which he 
quotes as follows: 

“8 SEC. 252. GAENERAL POWER TO DISPOSE.—The commis- 
sioner of public lands or superintendent of public works, as 
the case may be, by and with the authority of the governor, 
shall have power to lease, sell or otherwise dispose of the 
public lands, and other property, in such manner as he may 
deem best for the protection of agriculture, and the general 
welfare of the Territory, subject however, to such restric- 
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tions as may, from time to time, be expressly provided by 
law. (C.C., 1859, s. 42; Cp. L., s. 42; C. L., s. 169.°”) 

Upon this statement of fact you propound the following 
questions for my opinion: 

1. Whether the sale of the steam tug “/ew by the super- 
intendent of public works of Hawaii, as cited, was legal; 
and, : 
2. If such sale was legal, whether the proceeds thereof 
should be turned into the Treasury of the United States or 
of the Territory of Hawaii. 

Without entering into a consideration of the extent of the 
power exercised by the superintendent of public works of 
Hawaii prior to the annexation of the islands to the United 
States, it is sufficient to say that such power subsequent to 
annexation must be regarded as subject to the limitations 
and restrictions contained in the act of April 30, 1900 (31 
Stat., 141), entitled ‘‘ An act to provide a government for 
the Territory of Hawaii.” 

Section 91 of that act relates specifically to the control to 
be exercised over the property passing to the United States 
at the time of annexation, and reads as follows: 

‘Sec. 91. That the public property ceded and transferred 
to the United States by the Republic of Hawaii under the 
joint resolution of annexation, approved July seventh, 
eighteen hundred and ninety-eight, shall be and remain in 
the possession, use, and control of the government of the 
Territory of Hawaii, and shall be maintained, managed, and 
cared for by it, at its own expense, until otherwise provided 
for by Congress, or taken for the uses and purposes of the 
United States by direction of the President or of the gov- 
ernor of Hawaii.” z 

Beyond providing that the public property thus placed 
under the control of the government of Tlawaii may be 
taken for the uses and purposes of the United States, the 
section just quoted confers no power upon the superintend- 
ent of public works of that Territory to dispose of such 
property by sale. As Congress has not since authorized 
such disposition, it appears that the action of that officer in 
transferring by sale to one Louis Marks the steam tug £/en, 
which, according to the correspondence submitted with your 
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request, formed a part of the public property ceded to the 
United States at the time of annexation, was without au- 
thority of law. I have the honor to advise you accordingly. 
My response to your first question renders it unnecessary 
to consider the second. 
Respectfully, 
CHARLES H. ROBB, 
Assistant Attorney-General. 
Approved: 
W. H. MOODY. 


The SECRETARY OF COMMERCE AND LABOR. 


SHOSHONE INDIAN LANDS—BOYSEN’S RIGHT OF SELECTION. 


The act of March 3, 1905 (33 Stat., 1016), which amends and ratifigs an 
agreement with the Shoshone Indians for the cession of lands, does 
not, by Article II thereof (p. 1020), confer upon Asmus Boysen the 
right to make a selection of the 640 acres of land therein referred to, 
within the unceded or diminished reserved lands of those Indianr. 

That act does not confer upon Boysen the right to make examinations 
and selections within the ceded portion of the reservation outside the 
tract covered by the lease formerly held by him. 

The act confers upon Boysen the right to prospect for and to locate lands 
bearing minerals other than coal. 

The Attorney-General declines to express an opinion upon the question 
of the propriety of the Secretary of the Interior permitting Boysen to 
go upon the reservation and make examinations prior to the comple- 
tion and approval of the surveys of the ceded portion, it not being 
within his province to pass upon the propriety of the exercise by the 
Secretary of the Interior of his official discretion. 


DEPARTMENT OF JUSTICE, 
November 3, 1 909. 

Srr: The act of March 3, 1905 (33 Stat., 1016), amending 
and ratifying an agreenient with the Indians of the Shoshone 
or Wind River Indian Reservation in Wyoming for the 
cession of lands, provided (art. 2 of the agreement 4 
amended, p. 1020): 

‘That nothing herein contained shall impair the rights 
under the lease to Asmus Boysen, which has been approve 


for thirty days from the date of the approval of the surveys 
of said land a preferential right to locate, following the 
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government surveys, not to exceed six hundred and forty 
acres in the form of a square, of mineral or coal lands in 
said reservation; that said Boysen at the time of entry of 
such lands shall pay cash therefor at the rate of ten dollars 
per acre and surrender said lease and the same shall be 
cancelled.” 

It seems that the lease referred to, although provisionally 
approved October 4, 1899, was canceled by the Interior 
Department on March 5, 1904, because of failure on Boy- 
sen’s part to comply with certain conditions accepted by 
himself and his sureties. The act, however, plainly pro- 
ceeds on the assumption that the lease is in force, or at least 
that certain rights thereunder still exist. 

The precise history of this right, from its inception to its 
recognition in this act of Congress, appears to be as follows: 

On July 1, 1899, Boysen executed a lease with the Sho- 
shone and Arapahoe Indians, subject to the approval of the 
Secretary of the Interior, under which he was given the 
right for two years to prospect and locate deposits of coal 
upon certain lands described in the lease, consisting of about 
178,000 acres. It was distinctly stipulated that the mining 
privileges granted should include only coal and should not 
extend to any other minerals. The term of the lease was 
for ten years from the date of approval. At the expiration 
of the two-years’ prospecting period, the lease was to apply 
only to such lands as should be covered by maps of definite 
location filed in the Department of the Interior and approved 
by the Secretary. Under the provisions of the lease Boysen 
was required to file with the Secretary of the Interior, 
within a reasonable time, a map definitely showing the lands 
to which the lease was intended to apply, and also maps 
showing all discoveries of coal, within three months after 
the discoveries were made. Upon the approval of such 
maps Boysen was required to develop and work the coal 
deposits therein described with diligence and to the fullest 
practicable extent. 

The lease also contained the provision that in the event of 
the extinguishment of the Indian title to the lands specitied, 
the lease and all rights thereunder should terminate. 

The Interior Department approved the lease on October 
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4, 1899. Boysen, however, failed to comply with any of 
its conditions, and, after previous warning, he was notified 
on June 9, 1902, that the lease had become inoperative by 
its own provisions. On March 5, 1904, the lease was form- 
ally canceled by the Interior Department. 

While this act was pending before Congress, it was urged 
on Boysen’s behalf that, notwithstanding his failure to com- 
ply with the obligations of the lease, the fact that he 
had expended large sums for attorneys’ fees in Washing- 
ton, preliminary surveys, and other expenses independent 
of any mining operations and development, entitled him to 
some special privileges in the pending bill. A strong pro- 
test against the inclusion of the provision relating to Boysen 
was made by the minority of the Committee on Indian 
Affairs (H. Rept. 3700, pt. 2, 58th Cong., Ist sess.) on 
the ground that his rights terminated upon his failure to 
comply with the conditions of the lease, and the subsequent 
cancellation thereof, and that, even if some rights. still 
existed, they were completely extinguished, under the pro- 
visions of section 13 of the lease, upon the enactment of the 
bill ratifying the agreement with the Indians. It was stated 
by the majority, in support of their action in recommending 
the Boysen amendment, that under the arrangement pro- 
posed thereby the Indians would obtain the highest price 
for their lands under the circumstances, ‘Sand all claims 
under a lease which might possibly cloud the title to a very 
large acreage is thereby proposed to be extinguished.” 

It is insisted on the part of Mr. Boysen that he should be 
permitted to go upon any part of the reservation and make 
examinations preliminary to selection and location of the 
land he is entitled to take under the provisions of the 
amended ayreement. | 

Upon these facts you ask the four following questions: 

1. Has Boysen the right to demand that he shall be al- 
lowed to go upon said reservation to make examinations 
prior to the completion and approval of the surveys of the 
ceded portion thereof ? 

9, Has hea right to make selection within the unceded 
or diminished reserve lands and the consequent right to make 
examinations preliminary to such selection ¢ 
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‘*3. Has hea right to make examinations and selections 
within the ceded portion of said reservation outside the 
tract covered by the lease formerly held by him? 

‘4. Has Boysen the right to prospect for and to locate 
lands bearing minerals other than coal, under the provisions 
of said ayreement?” 

As to the first question, that seems to be a matter within 
your discretion. “The act gives Boysen the right, for thirty 
days «fter the approval of the surveys, to locate on the 
land, but says nothing on the subject of allowing him to 
make any preliminary examinations before the surveys 
are completed. It might be said that impliedly he has 
no such right under the act, because he may locate only 
following the Government surveys, and if that requirement 
is to be complied with, it would seem necessary that the 
land should be surveyed before making examination with a 
view to selecting the desired tract. Otherwise it might 
happen that after the surveys were completed the land so 
selected did not follow the surveys or was outside the ceded 
portion and therefore (as I conclude just below) not entitled 
to entry. 

As to your second question, it is clear that Boysen has no 
right to make selection or examination within the unceded 
or diminished reserve lands. The words ‘*‘ following the 
Government surveys” plainly show that Congress intended 
to limit his right to the ceded lands, for only the public 
lands owned absolutely by the United States are subject to 
survey, and the act does not provide for the surveying of 
the diminished reserve beyond the marking of the out- 
boundaries (sec. 3, p. 1022). 

Upon all the considerations in the case, it would seem 
that a negative answer is required to your third question. 
The rights conferred upon Boysen are based upon his claims 
under the lease formerly held by him, and he should accord- 
ingly be confined, in his selection, to the lands described in 
that lease. It was through failure on Boysen’s part to 
comply with the required conditions that his foriner lease 
was canceled, and in view of that fact and the rule that 
grants by the Government should be construed in favor of 
the grantor (Leavenworth R. R. Co. vy. United States, 92 


e 
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U.S., 733, 740; Slidell v. Grandjean, 111 U.S., 412, 487; 
United States vy. Oregon, &e., R. R., 164 U. S., 526, 539), 
it is not perceived why the language and meaning of the act 
should be stretched so as to enlarge the rights of this 
grantee flowing from his original lease, or why its provi- 
sions should not be construed strictly against his contention 
that he should be allowed to locate outside the limits of 
the lease. 1 therefore answer your third question in the 
negative. 

But as to the fourth question, I think the determination 
must be in the affirmative, because the expression of the law 
is positive and clear—‘* mineral or coal lands.” Congress, 
generally intending only to continue or renew Boysen’s 
rights under his lease, such as they were, must be held to 
have meant by these words to enlarge these rights so far. 
And it appears that there are persuasive reasons aléunde for 
thinking that this was the precise intention of Congress on 
the particular point. 

It is true, as has been suggested, that if the Secretary of 
the Interior saw fit to exercise his discretion respecting a 
preliminary exploration favorably to Mr. Boysen, and then 
Mr. Boysen should present to him for entry lands to which, 
on the executive construction of the law, he was not enti- 
tled, the Secretary could refuse to enter, and thereupon the 
question could be thrown into the courts by the endeavor on 
Mr. Boysen’s part to compel entry, and the controversy here 
would thus become a judicial question. That would se a 
possible course, and might be a proper course for the Secre- 
tary to take, if in his own Judgement his discretion should be 
so far moved favorably. But that constitutes no compelling 
reason Why the executive should decline jurisdiction on the 
merits. The executive has the right to determine the legal 
question here, if it does not see fit to let it go to the courts. 
And, further, this proposal or sugevestion constitutes no 
reason why the Attorney-General should consider the ques- 
tion judicial in the technical sense which sometimes leads 
him to decline to take jurisdiction on the ground that the 
point is already sb judice (20 Opin., 618; 23 Opin., 221; id., 
585; 24 Opin., 59). In this case the question has been re- 
ferred to this Department by the Secretary of the Interior 
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for a formal legal opinion on the merits, on the initiative of 
the President himself. 

Finally, it is not within my province to construe the rea- 
sons affecting his administrative judgment and discretion, 
which might impel the head of a Department to take any 
action one way or the other in a matter pending before him 
for decision. That matter lies outside the record and the 
confines of the legal questions before me; I am without 
official information on the subject; and I am neither em- 
powered nor required to pass upon the propriety of the 
exercise by the Secretary of the Interior of his official 
discretion. 


Very respectfully, 
HENRY M. HOYT, 
Solicitor- General. 
Approved: 
W. H. MOODY. 


The SECRETARY OF THE INTERIOR. 
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MEDALS OF HONOR—SURRENDER OF OLD MEDALS. 


It is not within the authority of the Secretary of War, in replacing the 
medals issued to officers and privates for gallantry in action, under the 
joint resolution of July 12, 1863 (12 Stat., 623) and section 6 of the act 
of March 3, 1863 (12 Stat., 751), as provided in the act of April 23, 
1904 (33 Stat., 274), to allow a particular grantee, who is entitled toa 
new medal, to receive it and at the same time retain the old medal in 
his possession. 

The word ‘‘replace,’’ as used in the act of 1904, implies the loss, destruc- 
tion, or surrender of the old medal. 

It ig optiona] with the holder of a medal whether he shall surrender his 
old medal for the new. 

DEPARTMENT OF JUSTICE, 
November 3, 1908. 
Str: Your letter of the 20th ultimo requests my opinion 
upon a question arising as follows: 
The Army appropriation act of April 23, 1904 (33 Stat.; 

274), provides: 

‘*For three thousand medals of honor to be prepared, 
with suitable emblematic devices, upon the design of the 
medal of honor heretofore issued, or upon an improved 
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design, together with appropriate rosettes or other insignia 
to be worn in lieu of the medal, and to be presented by 
direction of the President, and in the name of Congress, to 
such officers, non-commissioned officers, and privates as have 
most distinguished, or may hereafter most distinguish, them- 
selves by their gallantry in action, twelve thousand dollars: 
Provided, That the Secretary of War be, and he is hereby, 
authorized and directed to use so many of the medals and 
rosettes or other insignia provided for by this act as may 
be necessary to replace the medals that have been issued 
under the joint resolution of Congress approved July twelfth, 
eighteen hundred and sixty-two, and section six of the act of 
Jongress approved March third, eighteen bundred and 
-sixty-three: * * *” 

It appears that under the authority conferred by this 
statute medals of a new design have been prepared and are 
now being distributed as indicated in the following circular 
of your Department, dated August 22, 1904: 

‘*The act of Congress approved April 23, 1904 (Army 
appropriation act) having authorized the issue of medals of 
honor of a new design, together with appropriate rosettes 
to be worn in lieu of the medals, all persons to whom such 
medals have been issued under the provisions of the joint 
resolution of Conyress approved July 12, 1862, and section 
6 of the act of Congress approved March 3, 1863, should 
forward the medals and the bowknots authorized to be worn 
in lieu thereof by registered mail to the Military Secretary 
of the Army, with a view to their being replaced by medals 
and rosettes of the new design. 

‘*All medals of honor that may hereafter be awarded, as 
well as those that may be issued to replace medals hereto- 
fore awarded, will be issued by the Military Secretary’s 
office, upon due proof of the identity of the persons in 
whose behalf the medals are applied for, and the fact of 
such issue will be recorded in that office in each case. 

‘* Medals and bowknots of the old design will be destroyed 
as soon as medals and rosettes of the new design shall have 
been Issued to replace them.” 

You state, however, that an officer of the civil war, who 
has been vranted a medal under the prior legislation, bas 
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applied fora medal of the new design without surrendering 
the old one; and you submit the question whether it is 
‘‘within the authority of the Secretary of War, in replac- 
ing the medals of the old design with those of the new pat- 
tern, to allow a particular grantee, who is entitled to a 
new medal, in the operation of the act of April 23, 1904, to 
receive it and at the same time to retain the old medal in 
his possession.” | 

I am also advised that while several thousand medals 
were prepared under the legislation of 1862 and 1863, only 
about two thousand were actually bestowed, so that it 
would be possible to replace all such medals, if desired by 
the grantees, with the new medals authorized by the act of 
April 23, 1904. 

In my opinion, the word ‘‘ replace,” as used in the act of 
1904, implies the loss, destruction, or surrender of the old 
medal. To replace presupposes a vacancy, and a vacancy 
can not exist so long as the original remains in its place. 
To bestow the new medal without the old medal having 
been in some manner displaced, would not be to replace the 
old medal but to give the new medal outright, and that you 
are not authorized to do. That would be ‘‘ placing,” not 
“replacing.” It is true nothing is expressly said as to the 
disposition of the old medal, but, as stated, the direction to 
use so many of the new medals as may be necessary to 
replace the old necessarily implies the loss, destruction, or 
surrender of the old medals. You are the person author- 
ized to replace, and hence the one to ascertain, in each case, 
whether the old medal has been lost or destroyed, and if 
not, to require its surrender. 

This view is in harmony with the policy of Congress in 
bestowing these medals. They are granted for gallant and 
distinguished services. No individual is entitled to two for 
the same service, which would be the result of allowing him 
to retain the old upon receiving the new. The number of 
medals would thus be unwarrantably increased, with the 
consequent danger of their falling into unworthy hands, 
and their value as emblems of distinction in so far impaired. 

It is, of course, optional with the holder whether he shall 
surrender his old medal for the new. The old medal may, 
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for inany reasons, be very dear to him and possess a value 
by reason of its age and the associations connected with it 
that the new one would lack. Under such circumstances 
he would probably not be willing to part with it, and it was 
not the intention of Congress to compel him to do so, even 
if it had the power. 

But where, for any cause, the holder of an old medal 
prefers the new, no such reasons Justify his retention of 
the old. If he is dissatistied with the old medal, he should 
be willing to relinquish it for one that will please him 
better. ‘There Is no reason why he, more than any other 
individual, should have two medals representing the same 
service. At any rate, that is not the purpose of the present 
statute. Your order requiring the surrender of the old 
medal by applicants for the new is therefore in complete 
accordance with its spirit. Of course, if in any case the 
old medal has been lost or destroyed, and its surrender 
therefore impossible, you would be authorized, upon satis- 
factory proof of the fact, to replace it. | 

Respectfully, 
W. H. MOODY. 


The SECRETARY OF War. 


APPROVAL OF SALE OF INHERITED INDIAN ALLOTMENTS 
BY THE SECRETARY OF THE INTERIOR, 


The courts for the northern district of Indian Territory have no jurisdic- 
tion or power to decree partition and sale of an inherited Indian allot- 
ment covered by a patent without the approval of the Secretary of 
the Interior, Whose authority to approve or disapprove such sales is 
not disturbed by section 2 of the act of April 28, 1904 (33 Stat., 573). 

The difference between a Quapaw allotment and others is that title is 
not given to the United States in trust in the case of the Quapaws. 


DEPARTMENT OF JUSTICE, 
December 4, 1905. 

Sin: Thave received vour letter of the eleventh ultimo 
asking my opinion upon the following questions: 

(1) Have the courts of the northern district of Indian 
Territory jurisdiction and power to deeree partition and 
sale of inherited Indian allotments covered by patents 
‘such as are herein deserthed’ prior to the act of April 28, 
1904 (33 Stat., 573, sec. 2), and subsequent to that date? 
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**(2) If such power exists, can partition and sale be made 
without notice of service on the trustee named in all pat- 
ents save in the case of Quapaws? | 

‘**(3) What power has the Secretary of the Interior in 
such cases?” 

Your letter and accompanving papers state that the allot- 
ment of a deceased Quapaw Indian was sold to Charles Bell 
on March 8, 1904, and the deed made recited that the sale 
was by order of the United States court for the northern 
district of Indian Territory in the suit for partition between 
the heirs. 

From your letter and its inctosures I understand that the 
principal question you desire to have answered, and one 
which is under the administration of your Department, is 
whether such a sale as that to Charles Bell does or does not 
require vour approval. 

The difference between a Quapaw allotment and others is 
that title is not given to the United States in trust in the 
case of the Quapaws. As to all allotments, the restriction 
upon alienation during twenty-five years is qualified by the 
following section of the act of May 27, 192 (32 Stat., 275): 


‘*That the adult heirs of any deceased Indian to whom a 
trust or other patent containing restrictions upon alienation 
has been or shall be issued for lands allotted to him may 
sell and convey the lands inherited from such decedent, but 
in case of minor heirs their interests shall be sold only by a 
guardian duly appointed by the proper court upon the order 
of such court, made upon petition filed by the guardian, but 
all such conveyances shall be subject to the approval of the 
Secretary of the Interior, and when so approved shall con- 
vey a full title to the purchaser, the same as if a final patent 
without restriction upon the alienation had been issued to 
the allottee. All allotted land so alienated by the heirs of 
an Indian allottee and all land so patented toa white allottee 
shall thereupon be subject to taxation under the laws of the 
State or Territory where the same is situate: Prooded, 
That the sale herein provided for shall not apply to the home- 
stead during the life of the father, mother, or the minority 
of any child or children.” 
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The act of April 28, 1904 (Sec. 2), to which you refer, 
contains the following: 


‘*All the laws of Arkansas heretofore put in force in the 
Indian Territory are hereby continued and extended in their 
operation, so as to embrace all persons and estates in said 
Territory, whether Indian, freedmen, or otherwise, and full 
and complete jurisdiction is. hereby conferred upon the 
district courts in said Territory in the settlements of ail 
estates of decedents, the guardianships of minors and incom- 
petents, whether Indians, freedmen, or otherwise.” 

Under this and prior laws the courts have exercised juris- 
diction to determine the claims of descent in the cases of 
allotments, and I do not understand that you intend to raise 
any doubt of their jurisdiction except as to their right to 
order a sale without your approval, and concerning the 
necessity for notice to the United States of the proposed 
proceeding in court leading up to the sale. 

It is my opinion that the laws giving the courts jurisdic- 
tion, including that of April 28, 1904, do not disturb the 
authority of the Secretary to approve or disapprove the sales. 
If the act of 1904 should be regarded as taking away the 
power of the Secretary, the result would be that the lands 
could not be sold at all, since the only authority to do away 
with the twenty-five years inalienability is the act of 1902, 
authorizing sale to be made with the Secretary’s approval; 
but Iam convinced that there was no intention to interfere 
with your authority In that regard. 

Having answered this principal question, 1t seems unnec- 
essary to enlarge upon the minor one as to notice to the 
United States of the court proceeding. 1 find no provision 
of law requiring such notice, nor does anything occur to 
me that the United States could do if served with such 
notice. 

Respectfully, 
CHARLES, W. RUSSELL, 
assistant Attorney-General, 

Approved: 

W. H. MOODY. 


The SECRETARY OF THE INTERIOR. 
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TREASURY DEPARTMENT—REMISSION OF FINES, PENAL- 
TIES, AND FORFEITURES. 


The Treasury Department has jurisdiction of the remission of fines, 
penalties, and forfeitures imposed by section 2809, Revised Statutes, 
and of the issuing of instructions relating to the execution of sections 
2779 to 2784, inclusive. 


DEPARTMENT OF JUSTICE, 
December 15, 1908. 

Str: I have the honor to acknowledge the receipt of your 
letters of October 1 and 26, last, in which you ask my 
opinion as to whether your Department or the Treasury 
Department has jurisdiction of the remission of fines, pen- 
altics, and forfeitures imposed by section 2809, Revised 
Statutes, and if you have jurisdiction to issue the instruc- 
tions submitted relating to the execution of sections 2779 to 
2784, Revised Statutes, inclusive. 

Section 2809, Revised Statutes, imposes penalties upon 
masters of vessels not having a manifest correctly showing 
the merchandise imported, and the other statutes authorize 
and regulate the manner in which vessels carrying imported 
merchandise may proceed from port to purt and pay duties 
only at the port of destination of merchandise. They were 
originally enacted in the law of March 2, 1799, entitled 
‘*An act to regulate the collection of duties on imports and 
tonnage.” (1 Stat., 646, 652-654.) 

In an opinion of this Department dated August 3, 1903 
(25 Opin., 29), wherein the division of powers between your 
Department and the Treasury Department was considered, 
it was said: 

‘*The general line of cleavage established by the act cre- 
ating your Department between it and the Treasury Depart- 
ment leaves ‘‘navigation” with you, and little with the 
Treasury Department which does not concern the collection, 
keeping, minting, and disbursing of the public treasure.” 

It is conceded that all matters relative to the collection of 
customs remain in the jurisdiction of the Treasury Depart- 
ment. The issue, therefore, is whetber the statutes referred 
to pertain to navigation or to the collection of customs. 

An examination of these statutes clearly discloses the pur- 
pose of theirenactment. Section 2809 was obviously enacted 
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to aid customs.oflicers, and to prevent merchandise escaping 
the payment of duties. When imported merchandise 8 
discovered which is not included in the manifest on board 
the vessel in which such merchandise is found, the question 
arises whether such merchandise shall be added to the man- 
ifest, list, or report, or be seized and forfeited and a fine 
imposed. ? 

The object of sections 2779 to 2784, inclusive, is equally ! 
clear. Congress in these sections intended to make it pos- 
sible for the master of any vessel, in which merchandise is 
imported, to land a part of his cargo at one port and con- 
tinue on from port to port in different districts in the same 
way by giving bond ‘‘ with one or more sureties to the satis- 
faction of the collector of the district within which the 
vessel first arrives, in a sum equal to the amount of the 
duties on the residue of the merchandise, according to such 
estimate as the collector shall form thereof, with condition 
that the residue of such merchandise shall be duly entered 
and delivered in another district for which the same has 
been reported to be destined.” (Sec. 2782.) 

Section 2783 in effect provides that this bond may be 
canceled upon satisfactory evidence being given that the 
merchandise named therein has been, in fact, entered and 
the duty thereon paid according to the terms of the bond. 

All these sections were enacted for the protection of and to 
facilitate the collection of customs duties. 

I therefore advise you that their execution is within the 
jurisdiction of the Treasury Department. 

Respectfully, 


i en EE oe el a 


W. H. MOODY. 
The SECRETARY OF COMMERCE AND LABOR. 





SECRETARY OF THE TREASURY—APPOINTMENT OF SPECIAL 
DISBURSING AGENTS. 


The Secretary of the Treasury is given authority, by Section 3658, 
Revised Statutes, to appoint agents for the disbursement of moner* 
appropriated for the construction of public buildings where there # 
no collector of customs at the place of the location of such buildings. 

The words ‘‘the place of location of any public work,’’ as used in that 
section, mean some place, city, or town within a collection distnct, 
and not the whole district. 


__4 
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Great weight should be given to a long and consistent construction given 
by an executive department to a statute which it was its province to 
administer. 

The doctrine announced by the Supreme Court of the United States in 
the case of Bartlett y. United States (197 U. S., 230) should not be ex- 
tended beyond the particular facts in that case. 

Sections 255, 3654, 3657, and 3658, Revised Statutes, and the acts of 
March 3, 1875 (18 Stat., 415), and of August 7, 1882 (22 Stat., 306), 
relating to the appointment of disbursing agents for the payment of 
moneys appropriated for the construction of public buildings, are not 
inconsistent, and, except as one modifies another, may all stand 
together. 


DEPARTMENT OF JUSTICE, 
December 16, 1908. 

Str: I have the honor to reply to your note of the 2d 
inst., with its inclosure, in which you ask my opinion as 
to the application of a recent decision of the Supreme Court 
to certain disbursing agents of your Department. The case 
is this: 

Section 3657, Revised Statutes (act of June 12, 1858), 
provides: 

**The collectors of customs in the several collection dis- 
tricts are required to act as disbursing agents for the pay- 
ment of all moneys that are or may hereafter be appropri- 
ated for the construction of custom-houses, court-houses, 
post-offices, and marine hospitals; with such compensation, 
not exceeding one quarter of one per centum, as the Secre- 
tary of the Treasury may deem equitable and just.” 

The public buildings contemplated in this section might 
be, and sometimes are, located a thousand miles or more from 
the office of any collector of customs, and much delay and 
inconvenience have resulted to contractors; and complaints 
were made that even for much shorter distances exchange 
had to be paid in order to get the money at the place where 
needed. 

Besides this, in some of the collection districts—for ex- 
ample, New York or New Orleans—the duties otherwise 
imposed upon collectors were of such magnitude, variety, 
and complexity that the imposition of this further duty 
might well be deemed inexpedient and detrimental to the 
service. 

For these or other reasons Congress, on July 28, 1866, 
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enacted what is now section 3658, immediately following in 
the revision the section above quoted, as follows: 

‘‘Where there is no collector at the place of location of 
any public work specified in the preceding section, the Sec- 
retary of the Treasury may appoint a disbursing agent for 
the payment of all moneys appropriated for the construc. 
tion of any such public work, with such compensation as he 
may deem equitable and just.” 

Then, on March 3, 1869, Congress enacted what is now 
section 255, Revised Statutes, as follows: 

‘*The Secretary of the Treasury may designate any officer 
of the United States, who has given bonds for the faithful 
performance of his duties, to be disbursing agent for the 
payment of all moneys appropriated for the construction of 
public buildings authorized by law within the district of 
such officer.” 

On the same day was approved what is section 3654 of the 
revision as follows: | 

‘*No extra compensation exceeding one-eighth of one per 
centum shall in any case be allowed or paid to any officer, 
person, or corporation for disbursing moneys appropriated 
to the construction of any publie building.” 

The act of March 3, 1875 (18 Stat., 415), provides: 

‘‘That the provisions contained in the act approved March 
third, cighteen hundred and sixty-nine, * * * limiting 
the compensation to be allowed for the disbursement of 
moneys appropriated for the construction of any public 
building was intended and shall be deemed and held to limit 
the compensation to be allowed to any disbursing officer 
who disburses moneys appropriated for and expended in 
the construction of any public building as aforesaid to 
three-eighths of one per centum for said services.” 

The act of August 7, 1882 (22 Stat., 306), provides: 

<* * * And any disbursing agent who has been or may 
be appointed to disburse any appropriation for any United 
States court-house and post-office, or other building o 
grounds, not located within the city of Washington, shall be 
entitled to the compensation allowed by law to collectors of 
customs for such amountsas have been or may be disbursed. 
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Except as one of these sections modifies another, I do not 
think that there is inconsistency between thém; and I am of 
opinion that, as moditied, they may all stand together. 
(See 19 Opin., 393.) 

It seems that there are over one hundred special dis- 
bursing agents appointed under the foregoing provisions. 

On March 13, 1905, the Supreme Court, in Bartlett v. 
United States, 197 U. S., 280, held, among other things, 
in substance, that the words, ‘‘the place of location of any 
public work,” as used in section 3658, means the collection 
district in which the building is being erected; and that, as 
there is a collector there, the Secretary of the Treasury is 
not authorized to appoint a disbursing agent. 

Your question, therefore, is whether this doctrine applies 
to all these disbursing agents so as to require you to close 
their accounts and dispense with their services. 

In the case above referred to, Bartlett was already a dis- 
bursing clerk in the Treasury Department, and, while such, 
received from the Secretary a letter informing him that he 
was appointed disbursing agent for the funds appropriated 
for the Washington post-office. He gave no new bond and 
took no oath of office as disbursing agent; and the court 
held that this action of the Secretary did not appoint Bart- 
lett to any new office or place, but merely imposed upon 
him in the oftice already held additional duties and respon- 
sibilities, for the performance of which he was not, under 
existing laws, entitled to additional pay. 

But the court rejected his claim for compensation upon 
the yround also that, as Washington was in the collection 
district of Georgetown, there was a collector ‘‘at the place 
of location” of the public work, and therefore the Secre- 
tary of the Treasury was without authority to appoint 
another disbursing agent. 

While at the time of this appointment (1891) there was 
in law a distinction and an imaginary line between the cities 
of Washington and Georgetown, they were, in every other 
respect, one and the saine city; so that, with the collector at 
Georgetown and the post-oflice at Washington, it might well 
be said that there was a collector at the place of location 
of the post-office. 
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The question here presented is whether what was thus 
said in the Bartlett case, as applicable to the facts in that 
case, would apply to the hundred and more disbursing 
agents for public buildings, many of which are being 
erected at such great distances from any collector of cus- 
toms as to make a real distinction between a collection dis- 
trict and ‘‘the place of the location” of such building, if 
that distinction be legally possible. 

Some reasons may be pointed out why a portion of what 
is said in the Burt/ett case should not he carried beyond the 
facts in that case. With entire deference to the court, it 
may properly be pointed out that the decision would have 
been correct without any reference to that portion of the 
opinion defining the phrase ‘‘ place of location,” which was 
not necessary to the decision, and was but an additional 
reason for it. 

Ever since the enactment of what is now this section 
3658, in 1866, the Treasury Department has uniformly acted 
upon the idea that its words, ‘* the place of the location ” of 
the public building, as used in that section, meant some 
place, city, or town within a collection district and not the 
whole district. And the Supreme Court has more than 
once said that great weight would be given to a long and 
consistent construction given by an Executive Department 
to a statute which it was its province to administer. 

If the Department has been wrong in all these years, many 
millions have been iiproperly disbursed, and the practice 
should be discontinued, and the accounts of all these disburs- 
ing agents should be closed and their further service dis- 
pensed with. 

With deference to the decision in the Burt/ett ease, and in 
the belief that a portion of what is there said would not be 

carried beyond the facts in that case, we may consider some 
of the reasons why it should not be. 

Assuming that, on the enactment of seetion 3658, Con- 
gress Was aware that many of the collection districts were 
very large, embracing an entire State and more, and that 
several public buildings might be in process of erection in 
one district at the same time, and ata vreat distance from 
the oflice of the collector; that in several of these districts, 
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at least, the duties already imposed upon the collectors were 
ax much as were compatible with the good of the service, it 
is easy to see that by the expression in an amendatory law 
of ‘‘ where there is no collector at the place of location of 
any public work ” Congress might well mean the particular 
place within the district where such public work was, instead 
of some place entirely outside of any collection district. As 
there is a collector in every district, any place ‘* where there 
is no collector” must be some place outside any such dis- 
trict. Had Congress meant the latter, it would seem that 
it would have said so instead of using the equivocal, uncer- 
tain expression, ‘‘ the place of location of any public work,” 
which, in itself, no more means a collection district than it 
does a State, county, city, or other political subdivision. 

Did Congress, in this section, intend to provide merely 
for cases outside any collection district? Or did it intend 
to provide for all cases, and to declare that, whenever, in 
the judgment of the Secretary, it was necessary, he might 
impose this duty of disbursement on some agent other than 
the collector, in cases where a public building was being 
erected in a place distant from the headquarters of the col- 
lector? This latter view has the additional force of conduc- 
ing to the best interests of the service. To illustrate: 

While Wheeling, W. Va., is some 1,500 miles distant from 
New Orleans, it is yet within the customs collection district 
of New Orleans, and there are now in that district some 
85 public buildings in process of erection, for which dis- 
bursements must be made. Is it imperative that this im- 
portant, additional, and somewhat inconsistent duty be 
imposed upon the already greatly burdened collector at 
New Orleans? Or was section 3658 intended to obviate 
this! An affirmative answer to the latter question has added 
force when we consider that, under the act of June 27, 
1874, that official can receive no compensation for this 
disbursement, as that act gives him and the collectors of the 
most important ports in the United States, including New 
York, an annual salary, which is in *‘ lieu of moieties, per- 
quisites of every name and nature, and commissions on dis- 
bursements.” 

Was this change to a fixed salary in part because Con- 
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gress considered that, under the sections above referred to, 
the most of these disbursements would be made by others 
who could be compensated? Is it likely that Congress, 
while cutting off the fees theretofore allowed the collectors 
for these disbursements, intended to leave them to perform 
this particular duty, as before ? 

Again, if the expression ‘‘at the place of location of any 
public work,” as used in section 3658, be held to mean the 
whole collection district in which such work is located, then 
this section will thereby be rendered nugatory, as there is 
no place to which it can apply. 

In the letter to you of the Supervising Architect of the 
Treasury, transmitted with your note, it is said, ‘*There is 
no part of the United States which is not embraced within 
some customs collecting district,” and such would seem to 
be the case from the statutes, as far as I have examined 
them. If this be so, and if ‘‘the place of location” means 
the whole collection district, then there can never be a place 
‘‘where there is no collector at the place of location of any 
public work,” for there is a collector in every collection 
district. 

Neither the Court of Claims nor the Supreme Court 
appears to have considered this point. On the contrary, 
the Supreme Court enters into an argument to show that 
collection districts extend inland beyond what would ordi- 
narily be the shores of navigable waters, or the limits of 
the places which are made ports of entry. This, of course, 
would not have been done, had it been brought out in the 
Barth tt case that the various collection districts were alto- 
gether coextensive with the United States. 

In view of this, and of the fact that the expression * the 
place of location of any public work” is at least equally 
susceptible of a meaning indicating some particular place 
within a collection district, where the work is located, and 
where there ts no collector, and considering also that this 
construction will greatly subserve the interests of that 
service Which these sections were intended to promote, I 
am constrained to think that the court would not extend 
this portion of what was said in the Buril-tt case beyond 
the particular facts. 


The Secretary of the Navy. 543 


J assume that these disbursing agents, of whom you speak, 
were duly appointed as such, and that they are not cases 
where you are merely impusing additional duties upon an 
officer already appointed. If they are thus duly appointed 
as disbursing agents, I have to advise you that their reten- 
tion in the service is legal and within your administrative 
power. 

Yet, considering the general language of the opinion in 
the Bartlett case, which might he regarded as intending to 
apply that rule without limitation or distinction, I deem it 
proper to suggest that it will be well to secure legislation 
on the subject in order to clear up all doubts. 

Respectfully, 
HENRY M. HOYT, 
a Soliector- General. 

Approved: 

W. H. MOODY. 
The SECRETARY OF THE TREASURY. 


HAZING—SUMMARY DISMISSAL OF CADET—SECRETARY OF 
THE NAVY. 


The statutes on the subject of hazing do not confer upon the Superin- 
tendent of the Naval Academy, or the Secretary of the Navy, or upon 
both conjointly, the power summarily to dismiss from the academy, 
without trial by court-martial, a midshipman guilty of that offense. 

The Attorney-General declines to express an opinion upon the question 
whether proceedings by court-martial would bar proceedings in the 
civil courts for an assault or other crime involved in the offense of 
hazing, for the reason that it would be of no assistance to those ofticers 
in the proper discharge of their duties, and should such action be 
taken, the matter would peculiarly be one for the consideration of his 
Department. 

DEPARTMENT OF JUSTICE, 
December 20, 1905. 

Str: I have the honor to acknowledge the receipt of your 
letter of the 14th instant, in which you request my opinion 
upon the following questions of law: 

‘1. Do the statutes on the subject confer upon the Su- 
perintendent of the Naval Academy, or the Secretary of 
the Navy, or upon both conjointly, the power summarily to 
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dismiss from the academy, without trial by court-martial, 
a midshipman guilty of the offense of hazing? 

“2. Would such action, if taken, prove a bar to proceed- 
ings in the civil courts for assault or other criminal elements 
involved in the offense ¢” 

The law upon the subject of hazing at the Naval Academy 
is contained in two acts of Congress, the first of which was 
passed on the 23d day of June, 1874 (18 Stat., 203), entitled 
‘An act to prevent hazing at the Naval Academy,” and 
reads as follows: 

‘*In all cases when it shall come to the knowledge of the 
Superintendent of the Naval Academy, at Annapolis, that 
any cadet-midshipman or cadet-engineer has been guilty of 
the offense commonly known as hazing, it shall be the duty 
of said superintendent to order a court-martial, composed 
of not less than three commissioned officers, who shall mi- 
nutely examine into all the facts and circumstances of the 
case and make a finding thereon; and any cadet-midshipinan 
or cadet-engineer found guilty of said offense by said court 
shall, upon recommendation of said court, be dismissed; and 
such finding, when approved by said superintendent, shall 
he final; and the cadet so dismissed from said Naval Acad- 
emy shalt be forever ineligible to reappointment to said 
Naval Academy.” | 

The more recent law upon this subject is contained in the 
act of March 3, 1903 (32 Stat., 1198), entitled ‘*An act mak- 
ing appropriations for the naval service for the fiscal year 
ending June thirtieth, nineteen hundred and four, and for 
other purposes,” and is as follows: 

‘The Superintendent of the Naval Academy shall make 
such rules, to be approved by the Secretary of the Navy. a 
will effectually prevent the practice of hazing; and any cadet 
found guilty of participating in or encouraging or coun 
tenancing such practice shall be summarily expelled from 
the academy, and shall not thereafter be reappointed to the 
Corps of Cadets or be eligible for appointment as a comr 
missioned officer in the Army or Navy or Marine Corps 
until two years after the graduation of the class of which 
he was a member.” 

Under the law of June 23, 1874, a cadet-midshipman of 
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cadet-engineer could not lawfully be dismissed from the 
academy for the offense of hazing, except upon conviction 
by a court-martial, convened by order of the Superin- 
tendent of the Naval Academy, composed of not less than 
three commissioned officers. That law provides specifically 
that if a cadet-midshipman shall be found guilty of the offense 
of hazing, he shall, upon the recommendation of the court- 
martial, be dismissed, and that such finding, when approved 
by the superintendent, shall be final. In addition to the 
punishment of dismissal from the Naval Academy, the act 
of 1874 rendered such midshipman forever ineligible for 
reappointment to the Naval Academy. 

In 1903 the law of 1874 was materially modified by Con- 
gress by Inserting the provision above quoted in the naval 
appropriation bill of March 3, 1903. The question is now 
suggested by you whether the more recent provision with 
respect to hazing at the Naval Academy has so modified the 
law of 1874, as to authorize the summary expulsion from 
the Naval Academy of a midshipman found guilty of par- 
ticipatiny in or encouraging or countenancing hazing, with- 
out aconviction by court-martial. 

In examining this question, we must assume that the Con- 
gress In 1903, when it again legislated upon this subject, bad 
before it the law of 1874. 9 In my opinion, there is nothing 
in the act of 1903 showing a purpose upon the part of Con- 
gress to dispense with the formality of requiring a court- 
martial for the trial of a midshipman upon the charge of 
hazing. 

The first clause in the act of 1903 authorizes the Superin- 
tendent of the Naval Academy to make such rules, to be 
approved by the Secretary of the Navy, as will effectually 
prevent the practice of hazing. There is certainly nothing 
in this language Indicating a purpose upon the part of Con- 
gress to repeal the provision contained in the act of 1874 
with reference to courts-martial. The next sentence in the 
act is as follows: ‘‘And any cadet found guilty of partici- 
pating in or encouraging or countenancing such practice 
shall be summarily expelled from the academy.” It is with 
reference to this language that the su¢gestion Is made that 
expulsion is perhaps authorized by the Superintendent of 
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the Naval Academy or the Secretary of the Navy. or both 
conjointly, without the midshipman being first convicted 
before a court-martial. The phrase ‘‘found guilty,” when 
considered in connection with the act of 1874, has, in my 
judgment, a technical and well-defined meaning, and should 
not be construed as authorizing the expulsion of a midship- 
man upon the wading of the superintendent or a board of 
officers appointed hy him that the midshipman is guilty of 
the offense of hazing. This latter act makes it an offense 
not only for a midshipman at the Naval Academy to partic: 
Ipate in the practice of hazing, but also if he encourages or 
countenances such practice, and, in this respect, is much 
broader than the act of 1874. It also provides that he shall 
be sumunarily erpelled, whereas the act of 1874 provides 
that he shall be désmixsed upon the recommendation of the 
court, and that such finding, when approved by the super- 
intendent, shall be faa?. Such summary expulsion, how- 
ever, by the plain wording of the law, should not. take place 
until he has been ** found guilty,” and in view of the specific 
provision for a trial by court-martial, contained in the act 
of 1874, it would be going very far to hold that the Super- 
intendent of the Naval Academy, or a board of officers other 
than a court-martial, would have the power by implication 
to make a finding of ‘ guilty” of the offense of hazing within 
the meaning of these statutes. The remaining portion of 
the act of 1903 has to do exclusively with the eligibility to 
reappointment of the cadet who may have been summarily 
expelled from the academy for the offense of hazing. 

Were it at all necessary, other provisions of law could he 
pointed out and reasons assigned confirnting the conclusion 
which I have expressed; but, in my judgment, the purpose 
and meaning of these statutes is so unmistakably clear as to 
leave little or no room for doubt with reference to the par- 
ticular point sugvested. The assignment of further reasons 
would be but cumulative. Your first question, therefore, 
ix answered in the necative. 

I do not wish to be understood as holding that a midsbip- 
man may not, under certain circumstances, be summarily 
dismissed from the Naval Academy without first beng tried 
and convicted before a court-martial. It is unnecessary [ 
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decide such question in the present case, and this opinion 
should not be applied to cases other than hazing. 

The second question submitted for my consideration 1s, 
whether a conviction or an acquittal of these midshipmen 
before a court-martial could be successfully pleaded in bar 
of a criminal prosecution instituted in the civil courts for an 
assault or other crime involved in the offense of hazing. — It 
is difticu t for me to perceive in what possible manner a de- 
termination of this question will aid you or the Superin- 
tendent of the Naval Academy in the administration or 
execution of the law in the case under consideration. The 
commands of the law of 1874, which I hold to be applicable 
to this case, are imperative, and require that tn all cases 
where it shall come to the knowledge of the Superintendent 
of the Naval Academy at Annapolis that any midshipman is 
guilty of the offe se commonly known as hazing, °* it shall 
be the duty of said superintendent to order a court-martial.” 
Under these circumstances, I am unable to see how such 
superintendent has the right to exercise a discretion as to 
whether he shall order a court-martial for the trial of these 
midshipmen. He has already made a preliminary ¢x:mina- 
tion through a board of officers, and, as you state in your 
letter, it has come to his knowledge that these midshipmen 
are guilty of the offense of hazing. It therefore only re- 
mains for him to order a court-martial for the purpose of 
trying them, and should they be either convicted or ac- 
quitted by such court-martial, the responsibility resting 
upon the Superintendent of the Naval Academy, under the 
law, will have been fully discharged. 

It has been the uniform practice of this Department, 
established by an unbroken line of opmions by my prede- 
cessors, to decline to give an opinion upon a question of 
law which will be of no assistance to the head of a depart- 
ment or the officers under him in the proper and complete 
performance of their duties. The necessity for such a prac-- 
tice is at once apparent, and, unless it be rigorously adhered 
to, the Attorney-General will frequently find himself placed 
in the embarrassing situation of being called upon to render 
opinions upon mere moot questions of law. 

While the duty of the Superintendent of the Naval 
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Academy to order a court-martial for the trial of these mid- 
shipmen upon the charge of hazing is mandatory, I do not 
wish to be understood as intimating that, after such duty 
has been performed, there would be the least impropriety, 
either upon vour part or upon the part of the Superintend- 
ent of the Academy, in bringing all the facts.in this case to 
the attention of the United States attorney for the district 
of Marvland; and in the event such action is taken, the 
second question which vou have submitted will become a 
question peculiarly for the consideration of this Depart- 
ment. 
Respectfully, 
W. H. MOODY. 


The SECRETARY OF THE NAVY. 


DIAMOND SHOAL LIGIT-HOUSK—APPROVAL OF PLANS, 


The approval by the Secretary of Commerce and Labor of the plans and 
specifications submitted for the construction of a light-house and fog 
signal at Diamond Shoal, upon the condition that they are to be 
changed to meet the objections raised by the Light-House Board, will 
constitute an acceptance within the provisions of the act of March 3, 
1905 (33 Stat., 1266), providing for the construction of such light-house 
and fo signal, 

‘che conditions upon which the approval of the plans and specifications 
for such light-house and fog signal is given should be recited in the 
approval itself. 

DEPARTMENT OF JUSTICE, 
December 20, 1905. 
Str: The act of March 3, 1905 (33 Stat., 1266), amending 
anoact providing for the construction of a light-house and 
foe sivnal at Diamond Shoal, on the coast of North Carolina, 
to which vou callattention in vour letter of the 19th mstant, 
authorizes Albert Fe. Eells and his associates to construct, in 
the manner and on the conditions therein specified, the hght- 
house and foe signal for which provision is thus made. 

The act requires Hells and his associates, within six months 

from the date of its approval, to tile with vour Department 

for your approval a written acceptance of all its provisions, 
and detailed drawings and specifications of the structure in 
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all its parts, and provides that unless such plans are approved 
by you prior to January 1, 1906, and the construction of 
the proposed structure in good faith commenced within six 
months thereafter. the authority granted by the act shall 
cease. 

You state that in accordance with the terms of the act, 
Eells and his associates filed with your Department their 
written acceptance of its provisions and detailed drawings 
and specitications of the proposed structure; that these were 
submitted to the Light-House Board for consideration and 
were returned with a recommendation that a number of 
changes be made in the plans submitted; that Eells and his 
associates have consented to the changes suggested, but 
state that it is impossible for them to so modify their detailed 
drawings and specifications within the time prescribed by 
the act. 

You therefore request my opinion upon the questions: 

1. Whether your approval of the plans and specifications 
submitted, upon the condition that they will be changed to 
conform to the modifications recommended by the Light- 
House Board, will constitute such an acceptance as will 
come within the provisions of the act; and 

2. If my answer to vour first question shall be in the 
affirmative, whether the conditions upon which the approval 
is given should be recited in the approval itself. 

The act in question, which ts an amendment of an earlier 
act, provides that the structure shall conform = in certain 
respects to specifications already prepared, requires the 
submission for your approval of the detailed drawings and 
specitications, and provides that — 

** Any changes or modifications in design or construction, 
which may hereafter appear to be necessary by either ‘the 
Light-House Board or the said Eells, may be made by consent 
of both parties.” 

Eells and his associates having consented to the changes 
and modifications suggested by the Light-House Board, such 
changes and modifications have, by the act of the parties, 
been made a part of the plans and specifications submitted, 
the working out of the details of which is not necessary to 
their present acceptance. 
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I therefore advise you that your approval of the plans 
und specifications submitted, upon the condition that they 
ure to be changed to conform to the changes and modifica- 
tions of the Light-House Board, will constitute such an 
acceptance as will come within the provisions of the act of 
March 3, 1905, and that the conditions upon which your 
approval of the plans and specifications is given should be 
recited in the approval itself. 

Respectfully, 
CHARLES W. RUSSELL, 
Acting Attorney-General. 
Approved: 
W. H. MOODY. 
The SECRETARY OF COMMERCE AND Lasor. 


PANAMA RAITLROAD—POWER OF PRESIDENT TO REDEEM 
CERTAIN BONDS. 


The President has the power under section 5 of the Act of June 28, 1902 
(32 Stat., 483), providing for the construction of a canal connecting 
the waters of the Atlantic and Pacific oceans, to turn over to the 
Panama Railroad Company money sufficient to redeem certain bonds 
of that company, recently sold to raise money to pay for necessary 
improvements to the railroad. 

DEPARTMENT OF JUSTICH, 
December 27, 1906. 

Str: In reply to your request for an opinion upon the 
question whether the President has authority to turn over 
tothe Panama Railroad Company money sufficient to redeem 
628 SL000 bonds of that company, I have to say: 

The facts appear to be that these bonds are a part of an 
issue authorized in 1897, primarily to take up a mortgage 
indebtedness maturing, and partly to pay for improve- 
ments to the property. 

Two million dollars were expended in taking up the old 
indebtedness: some other amounts were applied before the 
purchase of the property by the United States to securing 
improvements, and the bonds now in question remained 
untouched in the company’s treasury. 

Last November the directors of the company authorized 
these bonds to be sold to raise money to pay for necessary 
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improvements, and it is now desired to secure their return 
to the company's treasury and pay for the improvements, 
etc., otherwise than with the proceeds of such bonds. 

The Panama Railroad now belongs to the United States 
and its operation is necessary for the construction of the 
canal. 

The company has incurred various obligations, now ma- 
turing, for essential improvements. The power of the Pres- 
ident under section 5 of the so-called Spooner Act (32 Stat., 
483) seems to me very broad. He is authorized, as I read 
that section, to enter into any contracts he may deem nec- 
essary to accomplish the proper excavation, construction, 
completion, and defense of the canal. I do not understand 
that he is confined to making contracts to defend, complete, 
construct, or excavate. He is to make such contracts of any 
kind as he deems necessary to accomplish certain ends. If 
he deems it necessary to the accomplishment of any of those 
ends to enter into a transaction of the kind now proposed, 
inmy opinion he would not exceed his authority. 


Respectfully, = 
M. D. PURDY, 


Acting Attorney-General. 
The SECRETARY OF War. 


AMERICAN REGISTRY—STEAMSHIP ATHOS. 


The non-action of the American owners of the steamship .{thos in failing 
to avail of the privilege of registry conferred upon that vessel by the 
act of Congress of January 16, 1895 (28 Stat., 625), and the subse- 
quent transter of the vessel to foreign owners who for several years 
sailed her under foreign flags must be taken as a waiver of the privi- 
lege conferred by Congress, and she is not now entitled to American 
registry although at present owned by American citizens, 


DipARTMENT OF JUSTICE, 
Saunuary 10, 1906. 

Str: Lhave the honor to respond to your request. of the 
29th ultimo to be advised as to the correctness of the deci- 
sion of the Commissioner of Navigation in refusing American 
registry to the steamship Athos. 

The facts as stated in your letter and in the decision of 
the Commissioner of Navigation are as follows: 

The Athos was built in 1879 by Messrs. C. Connell & Co., 
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of Glasgow, and was subsequently purchased by the Raritan 
Transportation Company, a corporation created under the 
laws of the State of New Jersey. On November 6, 1882, 
she was wrecked in the West Indies, salved, and towed to 
Philadelphia, Pa., and there repaired. A bill was then in- 
troduced in Congress authorizing and directing the Com- 
missioner of Navigation to register the z{tios as an American 
vessel, The Commissioner of Navigation was so authorized 
and directed by the act of January 16, 1895 (28 Stat., 625), 
the material part of the act being in the following words: 

* The Commissioner of Navigation is hereby authorized 
and directed to cause the foreign-built steamers C/larihel 
and withos, purchased and owned by a corporation created 
under the laws of New Jersev, and repaired in American 
ports, to be registered as vessels of the United States.” 

The vessel passed out of the control of the Raritan Trans- 
portation Company and into the possession of foreign own- 
ers without being registered as an American vessel, and 
down to 1902 sailed under the British flag. From 1902 to 
1905 she sailed under the German flag and then for a time 
under the Italian flag. after which she was acquired by the 
Donald Steamship Company of New York, her present 
owners. 

Without entering into an extended discussion of this case 
it is sufficient to say that Congress, in authorizing the Com- 
missioner of Navigation to register the cf//os as an Ameri- 
“an vessel, was impelled to that action by the fact that she 
was then owned by Americans who had caused her to be 
repaired in an American port. Congress under such condi- 
tions desired to extend to her the privilege of American 
registry. Her transference to foreign owners and the non- 
action with respect to the privilege conferred by Congress 
during all the years intervening between the passage of the 
act referred to and the time of the retransfer of the vessel 
to an American firm, must be taken as a waiver of the priv- 
ileve originally conferred. 

Moreover, at that time, under section 4165, Revised 
Statutes, no vessel having American registry, which by sale 
became the property of a foreigner was ‘entitled to or capa- 
ble of receiving a new register, notwithstanding such vessel 
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should afterwards become American property,” etc., but all 
such vessels were to be taken and considered, to all intents 
and purposes, as foreign vessels. 

Neither can it be said that the Athos falls within the mean- 
ing of the amendment of March 3, 1897 (29 Stat., 689), to 
said section 4165 providing that— 

‘*A vessel registered pursuant to law, which by sale has 
become the property of a foreigner, shall be entitled toa 
new register upon afterwards becoming American property, 
unless it has been enlarged or undergone change in build 
outside of the United States.” 

Respectfully , 
W. H. MOODY. 


The SECRETARY OF COMMEKCE AND LABOR. 


ADULTERATED OR MISBRANDED SEEDS—PUBLICATION OF 
NAMES OF VENDORS. 


The provision in the act of Congress of March 3, 1905 (33 Stat., 869), 
directing the Secretary of Agriculture to obtain in the open market 
seeds of grass, clover, or alfalfa, test the same, and if found to be 
adulterated or misbranded to publish the result of the tests, with the 
names of the persons by whom the seeds were offered for sale, is a 
valid law. 

That provision cannot properly be regarded as an attempt to regulate 
the sale, shipment, and transportation of seeds; it provides merely for 
the dissemination of information regarding seeds, 

The fact that the effect of the publication of the information may be to 
lessen the sale of misbranded or adulterated seed is not sufticient to 
transform a measure intended for the education of the public into a 
regulation of commerce or police. 


DEPARTMENT OF JUSTICE, 
Sunuary 12, 1906. 


Sir: The agricultural appropriation act of March 3, 1905, 
under the sub-head ‘* Botanical investigations and experi- 
ments,” provides (33 Stat., S61, 869): 

‘The Secretary is hereby directed to obtain in the open 
market samples of seeds of grass, clover, or alfalfa, test the 
same, and if any such seeds are found to be adulterated or 
misbranded, or any seeds of Canada blue grass (oa com- 
pressa) are obtained under any other name than Canada blue 
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grass or La compressa, to publish the results of the tests, 
together with the names of the persons by whom the seeds 
were offered for sale.” 

In your letter of December 2, 1905, you say that in pur- 
suance of the above provision you have purchased samples 
of the various seeds mentioned, tested the same, found a 
number of the samples to be adulterated, and intend—sub- 
ject to my opinion as to the legality thereof—to publish the 
results of the tests, together with the names of the persons 
by whom the seeds were offered for sale. 

You say, however, that ‘Sit has been suggested that 
Congress did not have the power to authorize the Secretary 
of Agriculture to go into the open market and purchase 
samples of seeds, to test the same, and to publish the names 
of the persons by whom the seeds were offered for sale, 
regardless of the fact that the seeds may have been sold in 
the State in which they were raised, and were never, at any 
time, shipped from one State or Territory to another.” 

If the provision in question were a regulation of com- 
merce or police, there would be some force in this sugges- 
tion. But the statute cannot, I think, properly be regarded 
usa commercial or police regulation. It does not prohibit 
or restrict the sale of misbranded or adulterated seeds. it 
simply provides for the dissemination of information in 
revard to those matters. It is true, the effect of the infor- 
mation so imparted may be to lessen the sale of mishranded 
or adulterated seeds, but that is uot sufficient to transform 
a measure intended for the education and enlightenment of 
the public into a regulation of commerce or police. Such 
a view would prevent the Government from publishing any 
information whatever upon the subjects of agriculture, 
manufacture, and commerce, because the tendency of. all 
osuch information is to promote or restrict those pursuits. 

So far as the statute In question is concerned, the sale, 
shipment.and transportation of the seeds mentioned remains 
entirely untranineled, It is vet for Congress, in the exer- 
cise of its power over interstate and foreign commerce, and 
for the States. in the exercise of their police powers, to 
regulate and control this matter within their respective 
jurisdictions. A bill was introduced at the second session 
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of the Fifty-eighth Congress (H. R. 9669) and reintroduced 
at the present session of the Fifty-ninth Congress (H. R. 
4480), which in terms prohibits the introduction into this 
country and the interstate shipment of adulterated and 
misbranded seeds, and their sale in the District of Columbia 
and the Territories of tne United States, and makes a vio- 
lation of the act a misdemeanor, punishable by fine and 
imprisonment. Here, of course, Is regulation, and for that 
reason it is confined to subjects within the jurisdiction of 
Congress. But the provision in question in no wise regu- 
lates; it simply educates and enlightens the general public 
as to the fraud and deception that is being practiced upor 
them. 

The Department of Agriculture was established ‘‘ to dif- 
fuse among the people of the United States useful informa- 
tion on subjects connected with agriculture in the most 
general and comprehensive sense of that word, and to pro- 
cure, propagate, and distribute among the people new and 
valuable seeds and plants.” (Act May 15, 1862; 12 Stat., 
387; sec. 520, Rev. Stat.) In pursuance of the general 
policy thus indicated, Congress has, from time to time, 
authorized the Secretary of Agriculture to make investiga- 
tions and experiments and publish information in regard to 
the various branches of agriculture, to purchase and dis- 
tribute valuable seeds, to publish statistics concerning the 
cotton crop, to Investigate the various diseases of animals 
and report as to the means-for their prevention and cure, to 
investigate meteorological conditions and distribute weather 
forecasts, to Investicvate the adulteration and false labeling 
of foods, drugs, beverages, and condiments, and report the 
result in bulletins of the Department, ete. 

It is now too late to question the authority of Congress 
to establish the Department of Agriculture and authorize 
such investigations, experiments, and publications. If not 
expressly granted, it must be taken to be an implied power-— 
one inherent in the sovereignty of the nation. Its exercise 
in no way contliets with the reserved powers of the States, 
but tends to facilitate their action upon such matters, and 
Is necessary to the due execution of the powers expressly 
granted to the General Government. It would be a narrow 


556 Adulterated or Mishranded Seeds. 


view that would prohibit Congress from disseminating use- 
ful information. 

The investiyations, experiments, and publications so au- 
thorized are not limited to the domain of interstate and for- 
eign commerce. But, it will be observed, when Congress 
proceeds to regulate and control the sale, shipment, or trans- 
portation of any such articles, it confines its legislation to 
the interstate or foreign field, or to places under its exclu- 
sive jurisdiction. 

In the present case, Congress has not, as already pointed 
out, attempted to regulate the sale, shipment, or transporta- 
tion of adulterated or mishbranded seeds. It has simply 
directed the Secretary of Agriculture to do what any indi- 
vidual may do. A leading magazine is at the present time 
engaged in exposing the fraud and deception practiced upon 
the people in the sale of certain patent medicines. No one 
would think of suggesting that such exposure amounts to a 
regulation of commerce or police by the magazine, because 
it does not possess governmental powers. But the fact that 
Congress does possess governmental powers and may make 
regulations of commerce or police in regard to matters 
within its jurisdiction, can not transform a measure for the 
dissemination of knowledee into such a regulation. 

Doubtless but for the fact that Congress has directed the 
name of the seller of the misbranded or adulterated article 
to be published no question would have arisen in respect 
to this legislation. But that fact in no way alters the char- 
acter of the legislation. It stiil remains a measure for the 
dissemination of useful information in regard to seeds, the 
publication of the name of the seller being only an incidental 
matter, [tis true the seller may in some cases be innocent 
of any intentional deception. Still he has sold misbranded 
seed, and the publication goes no further than to state that 
mere fact. Besides, the question as to what information 
shall be published about these investigations and experi- 
ments is entirely for the determination of Congress, 

Isee no constitutional objection, therefore, to your car- 
rying out the mandate of the law. 

Respectfully, 
W. H. MOODY. 

The SECRETARY OF AGRICULTURE. 
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PANAMA CANAL—AUTHORITY OF PRESIDENT TO MAKE 
CONTRACTS. 


The President is authorized under existing law to make contracts for 
the construction and completion of the Panama Canal in excess of the 
appropriation at present. available, so long as such contracts do not 
involve the Government in the ultimate expenditure of moneys for its 
construction and completion in excess of the amount designated in 
section 5 of the act of June 28, 1902 (32 Stat., 483), limiting the total 
cost of the canal. 

The authority thus granted by the act of June 28, 1902, remains unaf- 
fected and unimpaired by the provision in the act of December 21, 
1905 (34 Stat., 5), prohibiting the expenditure of any money for 
the construction of such canal ‘except in accordance with appropri- 
ations made by Congregs.”’ 

The phrase ‘‘no money shall be expended except in accordance with 
appropriations made by Congress,’’ as used in the act of 1905, means 
nothing more than that no money shall be expended in excess of 
appropriations made by Congress. 


DEPARTMENT OF JUSTICE, 
January 25, 1906. 

Srg: I have the honor to acknowledge the receipt of your 
letter of January 19, 1906, in which you request my opinion 
as to whether section 3 of the act of Congress approved 
December 21, 1905, in any manner affects the power of the 
President to cause contracts to be entered into for the proper 
excavation, construction, and completion of the Isthmian 
Canal, as provided for in section 5 of the act-of June 28, 
1902 (82 Stat., 483), commonly known as the ‘SSpooner 
Act.” 

Section 3 of the act of December 21, 1905, contains the 
following provision: 

‘‘And no money shall be expended for any of the purposes 
of constructing and maintaining said Isthmian Canal, or for 
any expenses incident thereto, except in accordance with 
appropriations made by Congress.” 

Under section 5 of the Spooner Act the President is ex- 
pressly authorized to cause to be entered into such contracts 
as shall be deemed necessary for the construction and com- 
pletion of said canal; and it was further provided that ap- 
propriations therefor should he made by Congress from 
time to time, not to exceed in the aggregate the additional 
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sum of $135,000,000 should the Panama route be adopted, 
or $180,000,000 should the Nicaragua route be adopted. 
The sum of $10,000,000 was appropriated by that act, which. 
became available at once for the prosecution of such under- 
taking. Under this seetion of the Spooner Act the admin- 
istrative officers of the Government in charge of this 
improvement took the position that the President was 
authorized to cause contracts to be entered into for the 
prosecution and completion of this work in any amount 
which did not exceed the total cost of said Isthmian Canal, 
as provided for in said act. With this interpretation of the 
Spooner Act I fully agree. 

The question is now presented as to whether such power 
of the President with respect to making contracts under 
section 5 of the Spooner Act is in anv manner modified or 
restricted by the concluding sentence of section 3 of the act 
of December 21, 1905, above quoted. 

When the act of December 21, 1905, was before the United 
States Senate, the provision which we bave here under con- 
sideration was amended. by inserting the phrase ‘* or for any 
expenses incident thereto.” (Cong. Rec., 59th Congress, 1st 
session, p. 3857.) In the discussion which followed, Senator 
Allison, in reply to a question from Senator Culberson as to 
whether it was the intention of the committee that this pro- 
vision should limit the operation of section 5 of what was 
known as the Spooner Act, said: 

‘TI do not know what the precise purpose of the Senator 
from Rhode Island (Mr. Aldrich) may be; but, as I under- 
stand it, the amendment does not in the slightest dais affect 
section 3 of the Spooner Act.” (Cong, Ree., 59th Congress, 
Ist sess., p. 358.) 

And further on, during the progress of that debate, Sen- 
ator Aldrich said, with reference to the purpose of this pro- 
slon: | 

‘My amendment and the amendment of the committee Were 
not intended to stop the power of contract which is given 
by the fifth section of the Spooner Act. Zhat question zs 
not dealt with at all, The amendment is intended to pro- 
vide that expenditures must cease whenever the amount of 
money appropriated by Congress is expended.” (1b., p. 
FI9.) 
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And again, Senator Allison said: 

**The method, as respects rivers and harbors and public 
improvements of every kind, is that a contract can be made 
for the completion of the work. That enables the con- 
tractor, of course, to acquire suflicient plant, ete., to go.on 
with the whole work. He knows he has that contract, but 
as to the rapidity with which the work is to be done or paid 
for, depends upon appropriations made by Congress. Now, 
it certainly would not be the part of wisdom for us to have 
a contract here covering many millions of dollars without 
knowing from time to time the appropriations that will be 
made for that purpose. That is all that is provided for 
here.” .(Ib., p. 360.) 

From these debates in the Senate, I think it is perfectly 
clear that this provision of section 3 of the act of December 
21, 1905, can not be considered as in anv manner affecting the 
power of the President to make contracts for the construc- 
tion and completion of the Isthmian Canal under section 5 
of the Spooner Act. AsSenator Aldrich observed, the ques- 
tion of the power of the President to make contracts tx not 
dealt with at all. 

Not only was it asserted in the Senate debates upon this 
bill that it was not the purpose of the law to in any manner 
affect the power of the President to make contracts under 
section 5 of the Spooner Act, but the attention of the Sen- 
ate was expressly directed to the language contained ‘in 
section 3679 of the Revised Statutes (Cong. Ree., 59th Con- 
gress, Lst sess., p. 359), which is in fact as follows: 

‘*Nor involve the Government in any contract or obliga- 
tion in excess of the appropriations made by Congress.” 

Had it been the purpose of Congress to curtail or modify 
in any manner the authority of the President °° to make eon- 
tracts,” as he was authorized to do under the Spooner Act, 
it is difficult to understand why Congress did not use in the 
present law some such clear and expressive language as we 
have above quoted from section 3679 of the Revised Stat- 
utes. The mere fact that the Senate rejected such a sug- 
gestion affords additional proof that it was not the purpose 
of this law to prohibit the President from involving the 
Government in contracts or obligations in excess of the 
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appropriation of $11,000,000 provided for by the second 
section of the act of December 21, 1905. 

What, then, it may be asked, was the purpose of this 
provision, which declares that ‘‘ no moneys shall be expended 
for any of the purposes of constructing and maintaining 
suid isthmian canal, or for any expenses incident thereto, 
except in accordance with appropriations made by Con- 
gress?” The language is, ‘‘no money shall be expended,” 
etc., “except in accordance with appropriations made by 
Congress.” In the first place, it is very clear that itis the 
eependiture of money which is prohibited. If it had been 
the purpose of Congress to declare that the President should 
not involve the Government in any contract for the future 
payment of monry it is only fair to presume that Congress 
would have said so, especially when we consider, as we have 
before observed, that during the progress of the debate this 
precise question was called to the attention of Congress by 
Senators who participated in the debate. It will, of course, 
be conceded that the phrase *‘ And no money shall be ex- 
pended, ete., except in accordance with appropriations made 
by Congress,” prohibits the expenditure of money tn excess 
of the appropriation; but Iam inclined to think that one of 
the principal purposes of this law was to advise the officers 
incharge of the construction of this canal that with respect 
to future appropriatrous the moneys were to be expended in 
accordance with the specific provisions to be thereafter 
inserted in the appropriation acts. In many prior acts of 
Congress, when it was the purpose to confine expenditures 
within the appropriations made, the phrase ‘* in excess of ” 
was used, but in this act we find Congress using, in lieu of 
that phrase, the phrase ‘tin accordance with,” which is, of 
course, more comprehensive. This view becomes more 
patent upon a consideration of the whole act. 

Section 3 of the act of December 21, 1905, first provides 
thatthe President shaU annually cause to be made, by persons 
appointed and employed by him in charge of the Govern- 
ment of the said Canal Zone and the construction of the said 
isthmian canal, estimates of expenditures and appropria- 
tions, in detail as far as practicable, and requires that such 
estimates shall be submitted to Concress in the manner pro- 
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vided for in section 5 of the act entitled ‘‘ An act making 
appropriations for legislative, executive, and judicial ex- 
penses of the Government for the fiscal year ending June 
30, 1902, and for other purposes,” which section isas follows: 

‘Sec. 3. That hereafter it shall be the duty of the heads 
of the several Executive Departments, and of other officers 
authorized or required to make estimates, to furnish to the 
Secretary of the Treasury, on or before the fifteenth day of 
October of each year, their annual estimates for the public 
service, to be included in the Book of Estimates prepared 
by law under his direction; and in case of failure to furnish 
estimates as herein required it shall be the duty of the Secre- 
tary of the Treasury to cause to be prepared in the Treasury 
Department, on or before the first day of November of each 
year, estimates for such appropriations. as in his judgment 
shall be requisite in every such case, which estimates shall 
be included in the Book of Estimates prepared by law under 
his direction for the consideration of Congress.” 

From this language it would seem that it was the evident 
intention of Congress in making future appropriations for 
the construction of the Isthmian canal to abandon the prac- 
tice which has thus far obtained of making appropriations 
in a lump sum, or at least to be in possession of such infor- 
mation as will enable Congress to make appropriations in 
the future for this canal, should it desire to do so, with that 
particularity which it has observed in making appropria- 
tions for the various Departments of the Government. 

Section 2 of the act of December 21, 1905, appropriates 
a luinp sum of $11,000,000 to continue the construction of 
the Isthmian canal, to be expended under the direction of 
the President, (1 accordance with the “act to provide for the 
construction of a cana) connecting the waters of the Atlantic 
and Pacific oceans,” approved June 28, 1902—that is, the 
Spooner Act—and said sum is to continue available until 
expended. This is a positive declaration on the part of 
Congress that the $11,000,000 thus appropriated shall be 
erpended under the direction of the President, in accordance 
with the Spooner Act, presumably in substantially the same 
manner in which the SL0.000,000 appropriated by the 
Spooner Act has been heretofore expended under the diree- 
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tion of the President. With respect to this appropriation, 
it ix manifest that the phrase found in section 3 of that act, 
‘No money shall be expended, etc., except in accordance 
with appropriations made by Congress,” means nothing 
more than that no money shall be expended **in excess” of 
this appropriation. 

It has been suggested that section 4 of the act of March 3, 
1905, entitled *‘An act making appropriations to supply defi- 
clencies in the appropriations for the fiscal year ending June 
thirtieth, nineteen hundred and five, and for prior years, and 
for other purposes” (83 Stat., 1214, 1257), may have some 
possible bearing upon the legislation which Congress has 
adopted with respect to the Isthmian Canal. This section is 
a re-enactment of section 3679 of the Revised Statutes, which 
provides that *‘no Department of the Government shall 
expend, in any one fiscal year, any sum in excess of appro- . 
priations made by Congress for that fiscal year, or involve 
the Government in any contract or obligation for the future 
payment of money in excess of such appropriations,” with 
this phrase added: ‘* Unless auch contract or obligation is 
authorized by law.” Sections 3732 and 3733 of the Revised 
Statutes contain substantially similar provisions, and, as has 
been frequently held by my predecessors, the three sections 
should be construed together. It is perfectly obvious that 
these sections of the Revised Statutes have no application 
to the legislation which Congress has adopted with respect 
to the construction of the Isthmian Canal, for the reason 
that the contracts which the President is authorized to cause 
to be entered into under section 5 of the Spooner Act are 
contracts erpressly authorized by law. (15 Opin., 235, 239; 
Shipman v. United States, 18 Ct. Cl., 138, 146.) 

lam therefore of the opinion that the authority of the 
President to cause contracts to be entered into for the con- 
struction and completion of the Isthmian Canal, under 
section 5 of the Spooner Act, remains unaffected and unim- 
paired by the subsequent legislation of Congress herein 
referred to. Of course no moneys can be expended *‘ cn 
eecess” Of the appropriations. Whether the work must be 
suspended under any particular contract which the Presi- 
dent may cause to be entered into when the appropriation 
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is exhausted I am not called upon to decide, nor am I 
requested to give an opinion as to the liability of the Gov- 
ernment for work done or materials furnished under such a 
contract after the appropriation available has been exhausted. 
The only point here decided is that under existing law the 
President is authorized to make contracts in ercess of the 
appropriation at present available, so Jong as such contract 
or contracts do not involve the Government in the ultimate 
expenditure of moneys forthe construction and completion of 
this canal /n eecess of the amounts designated in section & of 
the Spooner Act, limiting the total cost of this improvement. 
Respectfully. 


W. Il. MOODY. 
The SECRETARY OF WAR. 


PHILIPPINE COMMISSION—POWER TO TAX GROSS RECEIPTS 
OF COMMERCIAL PACIFIC CABLE COMPANY. 


Act No. 1189 of the Philippine Commission does not confer upon the 
Philippine government the power to impose a tax upon the gross 
receipts of the Commercial Pacific Cable Company, nor has Congress 
conferred upon that Commission the authority to enact a law impos- 
ing such a tax upon that company. 


: DrvaRTMENT OF JUSTICE, 
February 13, 1906. 

Sir: I have the honor to acknowledge the receipt of your 
letter of October 27, 1905, in which you request my opinion 
as to whether the Philippine government, under sections 
138, 139, 141, and 143 of the Philippine act, No. 1189, has 
the power to impose a tax on the gross receipts of the Com- 
mercial Pacific Cable Company, and if not, whether sufh- 
cient authority has been conferred upon that government 
by Congress to enact a law taxing the gross receipts of said 
company. The answer to the first question involves simply 
the interpretation of act No. 1189 of the Philippine Com- 
mission, while the solution of the second question presents 
the inquiry as to the nature and scope of the taxing power 
Which Congress has granted to the Philippine Commission. 

On the 3lst of March, 1905, the attorney-general of the 
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Philippine Islands rendered an opinion to the Secretary of 
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finance and justice of said islands, in which he held that the 
act of the Philippine Commission above referred to did not 
authorize the Imposition of a tax upon the gross receipts of 
the Commercial Pacific Cable Company, and that under exist- 
ing law the Commission had no authority to impose such ¥ 
tux upon that company. The facts in the case are stated by 
the attorney-general for the Philippine Islands as follows: 

‘©The Commercial Pacitie Cable Company is a corporation 
organized under the laws of the State of New York. It is 
operating a cable line between San Francisco and Manila 
by virtue of authority granted it by the President of the 
United States. The comp:tny has no domestic lines in the 
Philippine Islands. The collector of internal revenue is 
undertaking to Impose the tax provided for In sections 138, 
139, and L4L of the internal-revenue law (act No. 1189) upon 
the gross receipts of said company, and the Commercial 
Pacific Cable Company is contesting the imposition of this 
tax.” 

I shall not attempt to review the various reasons assigned 
in the opinion of the attorney-general of the Philippine 
Islands as to the proper interpretation of the Pillippine act 
No. 118% It is sufficient to say that, in my opinion, that 
law was not intended by the Philippine Commission to apply 
to the business of this company, and that the reasons which 
impel me to this conclusion are those which the attorney- 
general for the Philippine Islands has given in his opinion. 

In determining whether or not the Philippine Commission 
has the power to enact a law imposing a tax on the business 
of this company. in whole or In part. it is necessary to 
eximmine the character and extent of the taxing power which 
has been conferred upon said Commission by Congress. 
The President's instructions to the Commission of April 7, 
1900, contain, among other things, the following provision 
concerning taxation: 

‘Exercise of this legislative authority will include the 
making of rules and orders having the effect of Jaw for the 
rusing of revenue by taxes, customs duties, and imposts.” 

It will be observed that this delegation of authority to 
tax included, not only the power to raise revenue by farang 
an ports (nd erports, hut also the geacral power to lay and 
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collect taxes in the Philippine Islands upon those articles 
and things which the various States are ordinarily accus- 
tomed to tax. This general grant of authority from the 
President to the Philippine Commission was subsequently 
ratified by Congress (act of Congress of March 2, 1901, 31 
Stat., 895, 910; and act of July 1, 1902. 32 Stat., 691), and 
ever since this authority was granted, the Philippine Com- 
mission has continued to exercise such taxing powers, sub- 
ject only to such limitations and modifications as have been 
made from time to time hy Congress. 

Whether the Philippine Commission had the power to tax 
the business of this cable company in the form of tariff 
duties on imports and exports need not be decided, but we 
may concede for the purpose of the argument that between 
April 7, 1900, and March 3, 1905, the Philippine Commis- 
sion may have taxed the business of this company under its 
general power fo lay and collect customs duties and dn posts. 

On March 3, 1905, however, Congress passed an act revis- 
ing and amending the tariff laws of the Philippine Islands 
(33 Stat., Y28), which law apparently covers the whole field 
of customs duties, declaring specifically the tariffs to be 
thereafter imposed on both imports and exports, and repeal- 
ing all existing decrees, laws, regulations, or orders so far 
as the same are Inconsistent with the provisions of that act. 
Such legislation, In my judyment, evinces a purpose on the 
part of Congress to withdraw from the Philippine Commis- 
sion the taxing power which it had theretofore exercised 
with respect to customs duties and dmposts. It therefore 
follows that the Philippine Commission has no authority to 
enact a law imposing a tax upon cable messayves between 
San Francisco and Manila, under the grant of power ovigi- 
nally conferred upon said Commission to tae ta ports and 
exports, The only taxing power which at present remains 
in the Philippine Commission is the general power to tae 
conferred by the President’s order of April 7, 1900, and 
subsequently ratified by Congress. 

We are thus brought in the last analysis to a considera- 
tion of this general turing porer and must determine its 
precise character and scope. This pertinent question Is at 
once suggested: Did the President, in conferring such 
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general taring power, or the Congress when it ratified sch 
grant of authority, intend that the Philippine Commission 
should be empowered to tax commerce betireen the Philip- 
pine Islands and the United States, or was it simply the 
purpose to confer upon the Philippine Commission authority 
to tax similar to that which the States ordinarily exercise! 
If the former, the Philippine Commission, under the guise 
of its general taring power, is in a position to regulate, if 
not to prohibit, commerce between the United States and 
the Philippine Islands. If the latter, then the Commission 
ean not tax the business of this company. 

It has frequently been held by the Supreme Court that the 
power to tax is the power to destroy, and if the Philippine 
Commission now has the power to tax this cable company 
on its business of transmitting messages between Manila and 
San Francisco, it has the power to impose a tax which would 
practically destroy its business. No one would contend for 
st moment that a State has the power to impose a tax of this 
character. The case of Leloup v. The Port of Mobile (127 
U.S., 640) is almost identical with the one here under con- 
sideration. In that case the Western Union Telegraph 
Company had established an office in the city of Mobile, 
Ala., and was required by a city ordinance to pay a certain 
license tax. The court held that a general license tax on 
telegraph companies affects its entire business, Interstate as 
well as domestic or internal, and is therefore unconstitu- 
tional. (See also Coe vy. Erroll, 116 UU. S., 517; Deamond 
Match Company ve Ontonagon, 188 U.S., 82; Caldirell v. 
North Carolina, 1ST U. 8., 622; Kehrer vy. Stewart, 197 
U.S., 60.) 

The Supreme Court said in the Zaloup case (supra) that 
telegraph communications are commerce, and if carried on 
between different States are interstate commerce, and there- 
fore within the sole power of regulation conferred upon 
Congress, free from control of State regulation, and that 
the States are not authorized under the guise of their taxing 
power to regulate such interstate business. I can not believe, 
in the absence of express authority, that Congress intended 
to leave reposing in the Philippine Commission the power 
to regulate commerce between the Philippine Islands and 
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other portions of the United States from the meré fact that 
it has left unimpaired the Commission’s general authority to 
tar. If this general authority to tax be construed as con- 
fined to occupations and businesses carried on and conducted 
in the Philippine Islands, 1 am satisfied that every purpose 
of the law will have been fully subserved. 

I therefore hold that under ecrsting law the Philippine 
Commission has no authority to pass an act imposing a tax 
upon the business of the Commercial Pacific Cable Company, 
which business consists exclusively in the transmission of 
cable communications between Manila and San Francisco. 

Respectfully, 
. W. H. MOODY. 

The SECRETARY OF War. 


SECRETARY OF COMMERCE AND LABOR—AUTHORITY TO 
SELL WINDMILL. 


The Secretary of Commerce and Labor has authority to sell a windmill 
formerly used for pumping water at the oyster claire, Lynnhaven, 
Va., but which is no longer needed or used for that purpose. 


DEPARTMENT OF JUSTICE, 
February 16, 1906. 

Str: The question submitted in your note of January 8, 
is as to your authority to sell a windmill, formerly used by 
the Bureau of Fisheries at the oyster claire at Lynnhaven, 
Va., for pumping water, but which, by reason of a change 
in the mode of operating the claire, is no longer needed 
or used, and is rapidly falling into decay, and which you 
now have an opportunity to sell. 

A similar question was considered by one of my prede- 
cessors respecting the disposition of certain materials, sup- 
plies, and equipments purchased and used by the Isthmian 
Canal Commission, and it was held that the Commission had 
undoubted authority to sell the property in such manner as 
would produce the best results, the opinion citing section 
3692, Revised Statutes, as showing that the sale of such 
property was contemplated by Congress. (23 Opin., 163.) 
It is true, that provision, which relates to the sale of mate- 
rials, stores, or supplies to exploring or surveying expedi- 
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tions authorized by law, is not applicable here; but ] may 
add that the practice of making sale of public property of 
the United States which is no longer needed or used by the 
Government is expressly recognized by sections 197, 3618, 
and 3672, Revised Statutes, which provide, respectively, for 
the keeping of accounts of sale of public property, for the 
disposition of the proceeds of such sales, and for the inclu- 
sion of detailed statements thereof in the Book of Estimates. 

I have the honor, therefore, to advise you that the sale of 
the windmill in question, under the circumstances stated, is 
within vour province and may he lawfully made. 

Very respectfully, 
W. H: MOODY, 


The SECRETARY OF COMMERCE AND LABOR. 


OFFICERS OF THE MARINI CORPS—EXAMINATIONS FOR 
PROMOTION. 


Examinations for promotion of officers in the Marine Corps should be 
held anterior to the date upon which a vacancy is expected to occur. 

Where an officer entitled to promotion upon examination is required to be 
absent from any place where an examining board can be convened, as 
provided by section 32 of the act of February 2, 1901 (31 Stat., 756), 
the President may promote the officer subject to future examination. 

Should such officer upon examination be found disqualified, he should 
be treated in the same manner as if he had been examined. prior to 
promotion, 

An officer who fails to pass his examination should be suspended from 
promotion for one year from the date of the approval of the pro- 
ceedings of the examining board by the Secretary of the Navy, during 
which period he is Ineligible for re-examination. 

If, however, a vacancy occurs during such period of suspension for 
which, owing to death, resignation, or other cause, there should be 
no senior officer eligible, then the suspended oflicer niust, of necessity, 
take the vacancy. 

The Secretary of the Navy may make the date of such suspension coinci- 
dent with the date of the vacancy, by delaying the approval until the 
vacancy occurs, 

Where an examination is held before the vacancy occurs, and the 
officer fails in such examination for other than physical cause, he can 
not be re-examined until one year from the date of the approval of 
the proceedings of the exannning board, 

Should the examination be held atter the date ot the vacancy, and the 
officer fail in such exanunation, be should be suspended from promo- 
tion for one year trom the date of the vacancy to which he was pro- 
moted by the President subject to examination. 
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The period of ‘Sloss of date’’ is not necessarily contemporaneous with 
the period of suspension, but it should correspond in length of time 
with the period of suspension. 

While the period of suspension from promotion begins to run from the 
date of the approval of the examining board, the period of ‘loss of 
date’? begins to run from the date of the vacancy to which the sus- 
pended ofticer would have been promoted had he passed his exami- 
nation. 

Several questions concerning suspensions from promotion, appointment, 
and rank of certain designated officers of the Marine Corps, involving 
a complicated chain of circumstances, considered in the light of the 
above rulings and decided: 

The suspension from promotion for one year of Captain Catlin of the 
Marine Corps should date from September 16, 1904, as provided in the 
order of suspension. | 

Captain Moses should be appointed a major to fill the vacancy occurring 
March 6, 1904, and to take rank from that date. 

Captain Neville should be appointed a major to fill the vacancy occurring 
June 4, 1904, and to take rank from that date. 

Captain Treadwell should be appointed a major to fill the vacaney oceur- 
ring December 9, 1904, and to take rank from that date. 

Captain Williams should be appointed a major to fill the vacancy occur- 
ring February 28, 1905, and to take rank from that date. 

Yaptain Lowndes should be appointed a major to fill the vacancy occur- 
ring March 11, 1905, and to take rank from that date. 


DEPARTMENT OF JUSTICE, 
March 24, 1906. 

Str: I have the honor to acknowledge the receipt of your 
letter of March 2, 1906, supplementary to your letter of 
December 13, 1005, to the President, relative to the dates 
of commissions of certain officers of the United States 
Marine Corps. The facts in the case are substantially as 
follows: 

On March 6, 1904, the relative rank of certain captains 
in the United States’ Marine Corps was as follows: Robert 
McM. Dutton, Edward R. Lowndes, Albertus W. Catlin, 
Lawrence H. Moses, Wendell C. Neville, Thomas C. ‘Tread- 
well, Dion Williams, John T. Myers, William N. Me- 
Kelvy. 

Since that time vacancies have occurred in the list of ma- 
jors inthe Marine Corps upon the following dates: March 
6, 1904; June 4, 1904; December 9, 1904; February 28, 
1905; March 11, 1905; April 1, 1905; February 1, 1906. 
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Captain Dutton was twice examined for promotion to the 
rank of major, and failed professionally each time. The 
recommendations and findings of the examining board were 
approved by the Navy Department on May 28, 1904, and on 
June 24, 1905, respectively, but the action of May 28, 1904, 
was revoked on August 10, 1904, by the Secretary of the 
Navy. The order of the Acting Secretary of the Navy of 
June 24, 1905, approving the findings of the examining 
board, contains this provision: | 

Captain Robert McM. Dutton, United States Marine 
Corps, 7s suspended from promotion Jor one year From this 
date, subject to reexamination upon the expiration of such 
period, wth loss of numbers occasioned by the advancement 
over him during the period of one year from March 6, 1904, 
the date from which he would have been advanced had he 
qualified therefor, of his Juniors on the list of captains who 
successfully qualify for promotion.” 

During all this time the vacancy of March 6, 1904, was 
held open for Captain Dutton, but when he failed the vacancy 
became at once available for the next captain on the list. 
Captain Dutton’s period of suspension from promotion will 
not expire until June 24, 1906, at which time he will be 
eligible for reexamination. 

On July 25, 1904, Captain Lowndes lost five numbers in 
his grade under and pursuant to a sentence of a general 
court-martial “Sto take rank next after Captain Dion Wil- 
liams, United States Marine Corps.” 

On the 16th of September, L904, Captain Catlin having 
been examined for promotion and found by the examining 
board to be professionally disqualified, the Secretary of the 
Navy, in approving the findings, ordered that he be ‘* sus- 
pended from promotion for one year from this date, subject 
to reexamination upon the expiration of such period, eth 
loss of numbers occasioned by the advancement over him 
during the period of one year from Sune 4, 1904, the date 
from which he would have been advaneed had he qualified 
therefor, of his juniors on the list of captains who may be 
elivible and successfully qualify for promotion.” 

Captain Catlin’s period of suspension from promotion 
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therefore expired on September 16, 1905, after which he 
Was again examined and passed, his second examination 
being approved by the Secretary of the Navy on the 22d 
day of September, 1905. 

The next four captains on the list in the order of seniority 
were Moses, Neville, Treadwell, and Williams, each of whom 
was examined for promotion and passed, the findings of the 
examining board being approved as follow: Moses, January 
5, 1905; Neville, January 20, 1905; Treadwell, May 16, 1905; 
Williams, February 25, 1905. 

Captain Lowndes having been sentenced to lose five num- 
bers came nert on the list after Captain Williams, and was 
examined and passed on June 20, 1905. It will he observed 
that Moses, Neville, Treadwell, Williams, and Lowndes 
each successfully passed his examination before Captain 
Dutton was examined and failed on June 24, 1905. Com- 
missions have been issued to the officers named below, as 
follows: 
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You request my opinion upon the following questions: 

1. Should the Department redate Catlin’s vear of suspen- 
sion so as to make it begin with March 6, 1904, instead of 
June 4, 1904 

2. Should Moses and Neville be reappointed and recon- 
firmed as majors to rank, respectively, from March 6, 1904, 
and June 4, 19047 

3. What is the relative rank of the oflicers named in the 
list on page 1 above 

4, What, cacteri’s parchus, will be the relative rank of 
Catlin upon his promotion to the rank of major? 

5. At what time, relative to a vacancy or to the right to 
promotion, should examination for proniotion in the Marine 


Corps be held? 
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6. Whena marine officer fails in his examination for pro- 
motion for other than physical cause, what time should 
elapse before he should be reexamined ¢ 

(a) When the examination was held before the vacancy 
occurred, and 

(b) When the examination was held after the vacancy 
occurred 4 

It is apparent that your Department, in holding the exami- 
nations in question, has failed to observe a very important 
provision contained in the act of October 1, 1890 (26 Stat., 
562), which directs that examinations he conducted at such 
times anterior to the accruing of the right to promotion as 
may be best for the interests of the service, which provision 
is made to apply to the examination for promotion of com- 
missioned officers in the Marine Corps below the grade of 
commandant by the act of July 28, 1892 (27 Stat., 321). I 
am therefore compelled to consider the case, so far as the 
question of the relative rank of these officers is concerned, 
to a very vreat extent, at least, upon equitable grounds. 

When I come to consider your fifth and sixth questions, I 
shall point out the proper practice to be followed in the 
future with respect to holding these examinations for pro- 
motion in the Marine Corps. 

In answering questions one, two, three, and four, I am of 
the opinion that we should be guided by the principles laid 
down in an opinion rendered to the Secretary of the Navy 
by Attorney-General Devens on December 10, 1880(16 Opin., 
587). It was there held that the period of suspension from 
promotion begins to run from the date of the approval of the 
findings of the examining board, and that during such period 
the suspended oflicer is ineligible for reexamination, and 
that if he should qualify upon his reexamination he could 
not be promoted to a vacancy occurring during his period 
of suspension. Tothis I would add this qualification: Except 
in a case where a vacancy occurred during such period for 
which, owing to death, resignation, failure, or other cause, 
there was no senior officer eligible. In such a case the sus- 
pended oflicer not only could, but of necessity must, take a 
vacancy which occurred during his period of suspension. 

Attorney-General Devens also laid down the rule with 
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respect to ‘‘ corresponding loss of date,” which is sometimes 
referred to as ‘loss of numbers.” He held that the period 
of ‘‘loss of date” is not necessarily contemporaneous with 
the period of suspension, but that the ‘‘ loss of date” should 
correspond in length of time with the period of suspension. 
While the period of suspension from promotion begins to 
run from the date of the approval of the examining board, 
the period of *‘loss of date” begins to run from the date of 
the vacancy to which the suspended officer would have been 
promoted had he passed his examination. Your Depart- 
ment evidently has recognized these principals in the cases 
here under consideration. It only remains to properly 
apply them to the facts stated, in order to solve the ques- 
tions propounded, concerning the relative rank of these 
oflicers. 

1. Your first question is, whether the Department should 
redate Catlin’s year of suspension so as to make it begin 
with March 6, 1904, instead of June 4, 1904. In reply to 
this question, it is only necessary to point out that the order 
of the Secretary of the Navy, suspending Catlin from pro- 
motion for one year expressly provides that such suspension 
from promotion shall date from September 16, 1904, not 
from June 4, as you have assumed. The question is evi- 
dently based upon an erroneous assumption of fact. The 
order as to the suspension of Captain Catlin should stand as 
originally entered. 

2. Your second, third, and fourth questions may be con- 
sidered together. Assuming that the Secretary of the Navy 
had authority to hold the vacancy of March 6, 1904, open 
for Captain Dutton until June 24, 1905, when he was exam- 
ined and failed, it is manifest that such vacaney thereupon 
immediately became available for the next on the Hst in 
order of seniority. Captain Lowndes wras vert on the list 
until July 25, 1904, when he lost five numbers by reason of 
a sentence of court-martial, Captain Catlin, who followed 
Captain Lowndes on the list in order of seniority, failed in 
his examination on September 16, 1904, aad was suspended 
Jor one year. On the 24th day of June, 1905, therefore, the 
vacancy of March 6th being thrown open by reason of the 
failure of Dutton, the following officers were entitled to be 
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appointed to, and to be ranked from, the dates set opposite 
their names: 


Majors. Date of rank. 
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This arrangement left the vacancy which occurred on 
April 1, 1905, still open on June 24, 1905. Captain Dut- 
ton, manifestly, could not take this vacancy for the reason 
that he was suspended from promotion for one year from 
June 24; nor was Captain Catlin eligible for promotion to 
this vacancy of April 1, for the reason that his period of 
suspension from promotion had not then expired and would 
not expire until the 16th day of September. The vacancy 
of April 1, therefore, should then have gone to the next 
captain on the list, to wit, John T. Myers, who, us I under- 
stand it, has not yet been examined for promotion.  Cap- 
tain Myers is, therefore, now entitled to be examined for 
promotion to that vacancy, and in case of his failure to pass 
the examination, Capt. William N. McKelvey, being next 
on the list, would be entitled to it should he qualify. 

On September 16, 1905, Captain Catlin’s period of sus- 
pension expired, and on the 22d day of September, 1105, he 
was reexamined and passed. <At the time of his reexami- 
nation he was, of course, first upon the list, but with this 
disqualification that he was not entitled to any vacancy which 
acciwrred during his period of suspension. It therefore fol- 
lows that Captain Catlin should be promoted to the first 
racancy occurring sincé the 16th day of September, 105, 
to wit, that of February 1, 1906. But there is another quite 
Important matter to be considered in connection with Cap- 
tain Catlin’s case, to wit, A/s loss of nianbers. The order of 
the Navy Department of September 16, 1904, suspending 
Captain Catlin from promotion, provided that he should 
lose numbers “Soecasioned by the advancement over him 
duping the period of one year from June 4, 1904, the date 
from which he would have been advanced had he qualified 
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therefor.” When Captain Catlin is promoted to fill the 
vacancy of February 1, 1906, his commission should read 
“to fill the vacancy occurring February 1, 1906, and to 
take rank from June 4, 1905.” 

Answering your second and third questions, it is my 
opinion that these several officers should be appointed as 
follows: 

L. H. Moses, ‘‘to fill the vacancy occurring March 6, 
1904, and to take rank from March 6, 1904.” 

W. C. Neville, “to fill the vacancy occurring June 4, 
1904, and to take rank from June 4, 1004.” 

T. C. Treadwell, ‘‘to fill the vacancy occurring December 
9, 1904, and to take rank from December 9, 1904.” 

Dion Williams, ‘‘to fill the vacancy occurring February 
28, 1905, and to take rank from February 28, 1905.” 

E. R. Lowndes, ‘‘to fill the vacancy occurring March 11, 
1905, and to take rank from March 11, 1905.” 

John T. Myers, ‘‘to fill the vacancy occurring April 1, 
1905 (in case he qualifies), and to take rank from April 1, 
1905.” 

A. W. Catlin, ‘‘to fill the vacancy occurring February 1, 
1906, and to take rank from Sune 4, 1905.” 

Should Capt. John T. Myers qualify for the vacancy of 
April 1, 1905, he should be appointed to fill that vacancy, 
and would, of course, take rank from that date. Capt. 
William N. McKelvey will then stand at the head of the list 
of captains and will be entitled to the next vacancy, pro- 
vided such vacancy occurs before the 24th day of June, 1906, 
On the 24th day of next June, Captain Dutton’s period of 
suspension will have expired, and he will then go back at 
the bead of the list of captains in the Marine Corps and be 
entitled, should he pass his second examination, to promo- 
tion to the first vacancy occurring after the period of his 
suspension shall have expired, but he will be entitled to take 
rank from the 6th day of March, 1905. 

3. Questions numbered tive and six relate to the time when 
examinations should be held for promotion in the Marine 
Corps. The act of July 28, LNv2 (27 Stat.. 3821). provides 
as follows: ‘‘That hereafter promotions to every gerade of 
commissioned officers in the Marine Corps below the grade 
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of Commandant sball be made in the same manner and 
under the same conditions as now are or may hereafter be 
prescribed, in pursuance of law, for commissioned officers 
of the Army.” 

The act of October 1, 1890 (26 Stat., 562), provides for 
the examination for promotion of officers in the Army and 
contains, among other things, the following provisions: 

‘*That tbe President be, and he is hereby, authorized to 
prescribe a system of examination of all officers of the 
Army below the rank of major to determine their fitness for 
promotion, such an examination to be conducted at such 
times anterior to the accruing of. the right to promotion as 
may be best for the interests of the service. * * * And 
provided, that should the ofticer fail in his physical exami- 
nation and be found incapacitated for service by reason of 
physical disability contracted in line of duty he shall he 
retired with the rank to which his seniority entitled him to 
be promoted; but if he should fail for any other reason he 
shall be suspended from promotion for one year, when he 
shall be reexamined, and in case of failure on such reexam- 
ination he shall be honorably discharged, with one year's 
pay, from the Army.” (Sec. 3.) 

Examinations for promotion of officers in the Marine 
Corps should be held aatervor to the date upon which the 
vacancy is expected to occur. There is, however, an excep- 
tion to this rule, which will be discussed later on in this 
opinion. If the exaninations which we have here been 
considering had been held in conformity with this law, I 
dare say that much of the confusion which has arisen would 
have been avoided. The Judge-Advocate-General of the 
Army has the following to say with respect to the operation 
of this law in conducting examinations for promotion in 
the Army: 

**No serious difficulties have been encountered by the 
Department (War) in the execution of the act of October 1, 
so.) Tt has even endured successfully the severe tests 
Which have been imposed upon it in connection with the 
war with Spain, and the employment of officers in’ our 
Insular possessions, and elsewhere, at great. distances from 
the seat of government. Ino a limited number of cases 


The Secretary of the Navy. 577 


where the officer was unable to appear before the board, by 
reason of absence or sickness, his examination has been 
deferred, and, when it took place, was made to relate back 
to the date when he became entitled to promotion—that is, 
the date when his right to advancement had accrued.” 

Congress has also recognized the difficulties which may 
not infrequently be encountered in holding the examinations 
of officers entitled to promotion anfer/or to the date on 
which the vacancy occurs. In section 32 of the act of 
February 2, 1901 (31 Stat., 756), is the following provision: 

** When the exigencies of the service of any officer who 
would be entitled to promotion upon examination require 
him to remain absent from any place where an examining 
board could be convened, the President is hereby authorized 
to promote such officer, subject to examination, and the 
examination shall take place as soon thereafter as practi- 
cable. If upon examination the officer be found disqualified 
for promotion, he shall, upon the approval of the proceed- 
ings by the Secretary of War, be treated in the same manner 
as if he had been examined prior to promotion.” 

By the act of July 28, 1892, this provision of the act of 
February 2, 1901, is undoubtedly made applicable to exam- 
inations for promotion of officers in the Marine Corps. 

Answering, therefore, your fifth and sixth questions spe- 
cifically, it is my opinion that within a reasonable time be- 
fore a vacancy occurs a number of the senior officers of the 
proper grade should be ordered up for examination. Should 
the first officer upon the list fail to pass his examination, he 
should be suspended from promotion for one year from the 
date of the approval of the findings of the examining board 
by the Secretary of the Navy. It would, of course, be within 
your power to make the date of such suspension coincident 
with the date of the vacancy by delaying the approval until 
the vacancy occurs. There is no objection, however, to an 
immediate approval of such finding; in fact, such action is 
rather to be desired, for the rexrson that the period of sus- 
pension from promotion will be sooner terminated. 

The period of suspension from promotion referred to in 
the act of 1890 clearly contemplates that the suspended ofti- 
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cer shall not be reexamined during such period. The law 
reads: 

‘*He shall be suspended from promotion for one year, 
when he shall be reexamined, and in case of failure on sucha 
reexamination, he shall be honorably discharged with one 
year’s pay from the Army.” 

This is apparently the construction which the officers of 
your Department have beretofore placed upon this law, as 
each of the orders suspending Catlin and Dutton contains 
this language: ‘‘Suspended from promotion for one year 
from this date, subject to reexamination upon the expiration 
of such period.” 

When an examination therefore is held before the vacancy 
occurs, and the officer fails in his examination for promotion 
for other than physical cause, he can not be reexamined until 
one year from the date of the approval of the examining 
board, provided, of course, such approval be before or co/n- 
cident with the date of the vacancy. 

Should the examination be held after the date of the va- 
cancy, as ix permitted in exceptional cases under the act of 
February 2, 1901, the President is authorized to promote 
the officer who may be entitled to promotion, subject to exam- 
‘nation. That law, however, requires that the examination 
shall take place as soon thereafter as practicable, and if upon 
examination the officer be found disqualified for promotion, 
he shall, upon the approval of the proceedings by the Sec- 
retary of War, be treated in the same manner as if he had 
ben cramened pror tu promotion, That is to say, he shall 
be suspended from promotion for one year from the date of 
the vacancy to which he was promoted by the President sub- 
ject to examination. We are forced to accept that date 
as the beginning of his period of suspension for the simple 
reason that in such a case it would be impossible to deter- 
mine when the findings of the examining board would have 
been approved had the examination been held anéeror to the 
date of the vacancy. Such approval might very properly 
have been made coincident with the date of the vacancy. 
We therefore accept that date as the one from which the 
period of suspension should run, 
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It is very easy to conceive of a case in which injustice might 
he done to an officer thus promoted, should his examination 
be deferred a year or more from the date of the vacancy. 
In such a case he would be eligible for reexamination at any 
time after his failure, and might be ordered up for another 
examination without having had an opportunity to prepare 
himself for such reexamination. Being fully advised as to 
the requirements of the law, it is not presumed that such a 
case will arise in the future. 

Respectfully, 


W. H. MOODY. 
The SECRETARY OF THE Navy. 


NAVAL ACADEMY—REINSTATEMENT OF MIDSHIPMAN 
DISMISSED FOR MISCONDUCT. 


The Secretary of the Navy has no authority to reinstate to the Naval 
Academy a midshipman whose appointment hax been revoked be- 
cause of accumulated demerits and the revocation thereof duly pro- 
mulgated. 

A midshipman is an officer. 

An officer who has resigned or been dismissed can not be restored to 
the office formerly held by him except by reappointment. 

Opinion of Attorney-General Miller of July 8, 1889 (19 Opin., 351), 
holding that the resignation of a naval cadet could not be recalled 
except by reappointment, confirmed and extended to the case of a 
dismissal for misconduct. 

DEPARTMENT OF JUSTICE, 
April 2, 1906. 
Sir: Your verbal inquiry and the papers transmitted relat- 
ing to the case of John Paul Bean, late midshipman at the 

Naval Academy, raise the question whether he may be rein- 

stated. His appointment was revoked by you because of 

accumulated demerits, and the revocation duly promulgated. 

Dismissal for accumulated demerits has alwavs been treated 

by the Navy Department as disinissal for misconduct. The 

question, then, relates to the power of the Secretary of the 

Navy to appoint, to dismiss, and to reinstate. 

It seems to me clear that the power of appointment is 
vested in the Secretary. Under sections 1513, 1514, and 

1515, Revised Statutes, and the act of July 26, 1804, see. 1 
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(28 Stat., 136), the Member of or Delegate to Congress 
‘*recommends” or the President ‘* selects,” but the Secre- 
tury of the Navy ‘‘appoints,” in pursuance of the power of 
Congress to vest the appointment of inferior officers as they 
think proper within the limits defined by the Constitution. 
(Art II, sec. 2; 19 Opin., 851.) Accordingly, it is not to be 
doubted that a midshipman is an oflicer, and this has been 
authoritatively decided respecting undergraduates at the 
Naval Academy under various laws for the benetit of ‘‘ offi- 
cers of the Navy.” (United States v. Baker, 125 U.S., 646; 
United States v. Couk, 128 U.S., 254: Ftzpatrich vy. Cnited 
States, 37 C. Cls., 832; Susper v. Cnited States, 38 id., 202.) 
The same view has been stated or assumed in cases relating 
to compulsory retirement (Cn7ted Stutes vy. Redgrave, 116 
U.S., 474; Onited States vy. Perkins, id., 483; Crenshare v. 
United States, 134 U.8., 99); and ina ease of summary dis- 
missal for misconduct in the Military Academy the status 
of a cadet as an officer 1s granted (//urt/gan vy. Gnited States, 
196 UL S., 169). | 

In the cases of Redgrare and Perkins it was held that 
“cadet engineers” could not be dismissed under the sum- 
mary discharge provisions of the act of 1882 (Aug. 5; 22 
Stat., 284, 285), because they were ‘‘eraduates” before the 
law took effect. nor under any authority inherent in the 
Secretary if they were not deficient in scholarship or guilty 
of misconduct. In the Creashare case, however, it was held 
that after the act of 18582 took effect, summary discharge of 
surplus graduates thereunder (cadet midshipmen) was a 
ralid regulation of removal prescribed by Congress and not 
violative of any constitutional right; and in the //artigan case 
the right summarily to dismiss a cadet from the Military 
Academy for misconduct was established, notwithstanding 
section 1229, Revised Statutes (* * * * no officer in the 
military or naval service shall in time of peace be dismissed 
from service except * * * in pursuance of the sentence 
of a court-martial * * * ”), 

The controlling statutes on the subject relative to the Mili- 
tary Academy are not practically the same as those affecting 
the Naval Academy, but are essentially analogous and equiv- 
alent. As to both academies it may, therefore, be said that 


The Secretary of the Navy. 581 


the laws relating to courts-martial (R. S. 1229, 1326, act 
March 2, 1901, 31 Stat., 911; act June 23, 1874, 18 Stat. 
203; act March 2, 1895, 28 Stat., $38) do not prevent dis- 
wissal for deficiency in studies or for misconduct (cf. R. S. 
1325, 1519). The power which solely appoints, dismisses at 
will, unless restrained by law, and in this case the only regu- 
lation is found in those statutes which imply rather than 
prescribe that a cause must be found in the ordinary ground 
of summary academic discipline, viz, deficiency in studies 
or conduct. 

The authorities are overwhelming to the effect that an 
officer who has resigned or been dismissed can not be re- 
stored to the service except by reappointment. There are 
certain exceptions founded in legal disability where a resig- 
nation has not actually or conclusively taken effect, but they 
do not touch the present case, which is one of dismissal for 
cause and not resignation, wherein there was no disability 
and nothing inconclusive. (MMeminach vy. United States, 97 
U.S., 426; 12 Opin., 555, citing and distinguishing 6 Opin., 
456; 10 Opin., 229; Cnited States v. Corson, 114 U.S., 619; 
4 Opin., 274; id., 806; ef. unpublished opinion of January 
138, 1876, holding that a pardon by the President could not 
operate to recustate, x dismissed cadet; opinion recalled for 
reasons stated in 15 Opin., 80.) 

In accordance with this line of authorities, it was held by 
Attorney-General Miller in the opinion which T first cited 
(19 Opin., 351) that the resignation of a ** naval cadet” could 
not be recalled except by reappointment. On the same 
grounds I am constrained to hold that the power of the 
Secretary of the Navy to appoint and dismiss a midshipman 
does not embrace the authority to reinstate, and the opinion 
of Attorney-General Miller is therefore aflirmed and ex- 
tended to the case of dismissal for misconduct. 

Very respectfully, 
HENRY M. HOYT, 
Solicitor- General, 
Approved: 
W. H. MOODY. 
The Secretary OF THE NAVY. 
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PHILIPPINE COMMISSION—POWER TO TAX IMPORTS. 


The Philippine government has no power, under section 139 of the 
internal-revenue law of 1904 enacted by the Philippine Commission, 
to impose a tax upon meat brought into the Philippine Islands from 
Australia and delivered to the United States on board its vessels in 
the harbor of Manila 

A tax upon such a sale would be equivalent to a tax on imports, which 
the Philippine Commission, under the present law, have not the 
power to impose. 

DEPARTMENT OF JUSTICE, 
| April 4, 1906. 

Sir: I have the honor to reply to your request for my 
opinion whether the Philippine government can impose a 
tax under section 139 of the internal-revenue law of 1904, 
enacted by the Philippine Commission, upon meat delivered 
by the Queensland Meat Export and Agency Company 
(Limited) to the United States Government in ship’s tackle 
at ship's side in the harbor of Manila, in accordance with a 
contract, payment being made to the agent of the company 
after receipt, inspection, and weighing at Manila. Accord- 
ing to the contract the company has all responsibility for 
the meat prior to its lowering from the ship’s side, after 
which the responsibility rests with the Government, the 
purchaser. The meat company is a corporation organized 
under the laws of the State of Queensland, Australia. The 
meat is shipped to the Philippines from a foreign country. 

The above-mentioned section 139 imposes a tax upon mer- 
chants and manufacturers of one-third of 1 per cent of the 
¢ross receipts derived from merchandise sold for consump- 
tion in the Philippines. 

In an opinion rendered you February 13, 1906 (ante, p. 
503), it was decided that because of the act of March 3, 1905 
(33 Stat., 928), the Philippine Commission can not, under 
existing law, tax imports and exports. 

Therefore, if the meat before its delivery to the Govern- 
ment does not lose its character as an import, so as to become 
mixed with the general mass of property in the Philippines, 
the tax can not be sustained. (May v. New Orleans, 108 
U.S., £6.) A tax upon the seller of goods is a tax upon 
the goods themselves. (Achrer v. Stewart, 197 U. S., 60.7 
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An analogous case is found in the constitutional prohibi- 
tion upon States taxing interstate commerce, and the rule 
that only when goods sent from one State to another become 
part of the general mass of property in the latter, they are 
liable to be taxed in the same manner as other property of a 
similar character. (obbins v. Shelby Tawing District, 120 
U. S., 489.) In that case a Tennessee statute imposing a 
license fee upon ‘‘drummers” was held to be a tax upon 
interstate commerce in so far as it applied to persons solicit- 
ing the sale of goods to be delivered to purchasers in Ten- 
nessee from another State. This decision has been followed 
in many subsequent cases. (Cauldwell v. North Carolina, 
187 U. S., 622, and cases therein cited.) 

So, a tax fora license to sell goods is in effect a tax on the 
goods authorized to be sold. (Welton v. Missouri, 91 U.S., 
275.) 

These cases are determinative of the question you ask. 
The importer, in accordance with a previously executed con- 
tract, sends the meat from a foreign country direct to the 
purchaser. It is delivered upon its arrival in the harbor of 
Manila from the vessel bringing it and in the form in which 
it arrives. In view of all this, there can be no question 
that the meat retains its character as an import until it 1s 
delivered. 

A tax upon such a sale would therefore be equivalent to 
atax on imports, which the Philippine Commission, under 
present law, have not the power to impose. 

Respectfully, 
CHARLES W. RUSSELL, 
Assistant Attorney-General, 
Approved: 
W. H. MOODY. 
The SEcRETARY OF War. 
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ATTORNEY-GEN ERAL—OPINION, 


The Attorney-General declines to express an opinion upon the question 
propounded by the Secretary of the Interior as to whether the prelim- 
inary draft of Title LA VIII, ‘‘ Railway and Telegraph Companies,”’ 
submitted to him by the Commission to Revise and Codify the Laws 
of the United States, correctly embodies the provisions of existing 
law upon the subject, for the reason that the inquiry does not present 
a question of law arising in the administration of his Department. 

In authorizing the Commission to Revise and Codify the Laws of the 
United States of a permanent and general nature in force at the time 
when the same shall be reported, Congress invested the Commission 
with the discretion not only to codify and revise, but also to determine 
what existing laws are of a permanent and general nature. 


DEPARTMENT OF JUSTICE, 
April 7, 1906. 

Sir: I have the honor to acknowledge the receipt of your 
communication of March 28, with which you transmit a 
letter from the chairman of the Commission to Revise the 
Laws of the United States, submitting to you a preliminary 
draft of Tithe LAVIITI, * Railway and Telegraph Compa- 
nies, and asking whether it embodies correctly the pro- 
Visions of existing law as construed and administered by the 
Interior Department. | 

In this connection you ask me the following questions, in 
substance: Whether, since the discontinuance of the oflice 
of commissioner of railroads, the duties of which formerly 
devolved upon the Secretary of the Interior, any duties of 
that office now survive which the Secretary of the Interior 
is required to perform, and whether, 1f any such duties 
remain, the Secretary is obliged to discharge them in default 
of any appropriation by Congress for the expenses incident 
thereto; whether the draft of laws referred to embodies 
correctly the provisions of existing law upon the subject; 
and whether such provisions have not ceased to be perma- 
nent laws of the United States within the meaning of the 
act of March 38, 1901 (31 Stat., L153, 1181). 

lam unable to perceive that any of vour inquiries pre- 
sent a question of law arising In the administration of your 
Department such as the Attorney-General is required to 
answer under section 856, Rh. 8. As to vour questions relat- 
ing to the duties of the commissioner of railroads, you show, 
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by reference to various acts of Congress and Executive 
orders, that the duties of that office, as defined by the act of 
June 19, 1878 (20 Stat., 169), and subsequent amendments, 
have ecither—naturally terminated or have been transferred 
to other branches of the Government; and you do not state 
that there is any matter now pending in your Department 
requiring a determination of your questions on the subject. 
This is also true as to your inquiries relating to the pro- 
posed draft of Jaws. The chairman of the Commission has 
asked you whether that portion of the revision embodies 
correctly the provisions of existing law upon that subject. 
But that is a question essentially arising in the Commission, 
which, under the language of the act of Congress creat- 
ing it, is the sole judge of such a matter. In authorizing 
the Commission to revise and codify ‘all laws of the 
United States of a permanent and general nature in force at 
the time when the same shall he reported” Congress in- 
vested the Commission with discretion not only to codify 
and revise, but also to determine what existing laws are of 
this permanent and general nature. The question, there- 
fore, is not one properly arising in your Department upon 
which it is your duty or province to act. 

For the foregoing reasons I must respectfully decline to 
comply with your request. 

Very respectfully, 
W. IT. MOODY. 
The SECRETARY OF THE INTERIOR. 


NAVAL ACADEMY—RESIGNATION OF MIDSHIPMAN—REAP- 
POINTMENT. 


A midshipman at the Naval Academy who, being found deficient in 
studies, presented h‘g resignation, which was accepted, can not be 
reappointed to fill the vacancy thus created if he is more than twenty 
years of age. : 

The construction of a statute in Departmental practice is entitled to 
great weight in its interpretation, if that construction is fairly settled 
and uniforin. 


DEPARTMENT OF JUSTICE, 
April 9, 1906. 
Siz: Your letterof April 3 propounds the question whether 
a midshipman at the Naval Academy who, being found defi- 
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cient in studies, presented his resignation, which was ac- 
cepted, may be reappointed to fill the vacancy thus created 
if he is more than 20 years of age. 

The authority to appoint ts conferred and the method of 
appointment prescribed by section 1514, Revised Statutes, 
as amended by the act of July 26, 1894 (28 Stat., 123, 136), 
and revised by the act of March 3, 1908 (32 Stat., 1177, 1197, 
1198). The latter act at the page last cited also provides: 


‘*That after January first, nineteen hundred and four, all 
candidates for admission to the Naval Academy at the time 
of their examination must be between the ages of sixteen 
and twenty years.” 


Section 1515, Revised Statutes, provides that ‘‘all candi- 
dates for admission inte the Academy shall be examined 
according to such regulations and at such stated times as 
the Secretary of the Navy may prescribe;” and the regula- 
tions of 1905 for admission to the Naval Academy provide 
for two mental examinations for admission to be held in 
April and June of cach year, and for a physical examina- 
tion by aboard of medical officers for those qualifying men- 
tally; and that ‘‘all candidates must at the time of their 
examination for admission be between the ages of 16 and 
20 vears. A candidate is eligible for appointment on the 
day he becomes 16 and is ineligible on the day he becomes 
2) vears of age.” (Regulations, p. 4.) 

It seems clear, then, that the law does not permit you to 
appoint or reappoint the midshipman in question. An 
appointee is none the less a ** candidate for admission,” sub- 
ject to examination under sections 1515 and 1516, Revised 
Statutes, and the regulations, because he has already been a 
member or inmate of the Academy. 

But it is sugeested that the purpose of the statutes and 
reculations respecting examination is merely to test the 
qualifications of a candidate for admission, and this test 
would manifestly not be necessary in the case of a candidate 
reentering the Academy and not entering for the first time. 
The theory is that if he has already been an inmate and 
passed the mental and physical tests for any period subse- 
quent to entrance, he must be fit to reenter without further 
examination, mental or physical. From this theory the 
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consequence is deduced that since the law oaly contemplates 
-eramination between the ages of 16 and 20 years, and a 
passed candidate may actually enter and be sworn in after 
the age of 20, a candidate situated like the one in question 
may legally be appointed. 

This view requires me to examine the precedents which 
have arisen in the administration of the Navy Department. 
‘It is an established rule that the construction of a statute 
in Departmental practice is entitled to great weight in its 
interpretation if that construction is fairly settled and uni- 
form. Considering the precedents in this matter, it appears 
that the action of the Navy Department has been pretty 
uniform for a period of years sufficient to establish a ruling 
and practice. The precedents cited to me cover the period 
of the past six years, but the inference seems Justified that 
previous to that time the Department practice on the sub- 
ject was about the same. 

It appears that in some cases the candidate was recom- 
mended or nominated and examined before, although sworn 
in after, he was 20; or that under a rule recognized until 
1903, but not since, except in one instance, a candidate who 
had passed the mental examination before he was 20 and 
was then renominated was admitted although he did not 
pass the physical examination until after he was 20; or that 
a candidate who fell seriously ill Just before bis examination 
and twentieth birthday was allowed to begin the mental 
examination pro forma just before and then to complete 
both examinations and be sworn in just after he became 
20; or that a rejection for physical defect developed at an 
examination before the twentieth birthday was rescinded 
and the candidate admitted on the recommendation of the 
medical board immediately after; or that a midshipman duly 
admitted and subsequently rejected on account of physical 
defect could be readmitted after he was 20 under an order 
of the President, in view of the fact that the rejection was 
due to a greater strictness in the rules governing physical 
examinations than prevailed at the time of admission. 

But none of these cases includes the present case, where 
the candidate did not resign until after he was 20 years of 
age, and therefore could neither be appointed, examined, 
nor sworn in until after that date. In many cases exactly 
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similar to this the Secretary of the Navy has declined to 
appoint. For the foregoing reasons I have the honor to 
advise you that, because of his age, the candidate may not 
legally be reappointed to the Academy, even if mentally 
and physically qualified. 

Very respectfully, 

HENRY M. HOYT, 
Solicttor- General. 
Approved: 
W. H. MOODY. 


The SECRETARY OF THE Navy. 


SECRETARY OF THE NAVY—BATTLE-SHIP CONTRACTS— 
ALLOWANCE FOR CHANGE OF PLANS. 


The Secretary of the Navy is authorized to embody in the contracts for 
building battle ships Nos. 26 and 27 a provision to the effect that the 
contract time for the completion of the vessels shall cover changes 
ordered by the Government, not exceeding an increased cost of 5 per 
cent of the contract price; and that should the increased cost occa- 
sioned by such changes exceed 5 per cent of the contract price, the Sec- 
retary may allow the contractors such reasonable sums for each ship 
delayed beyond the time of completion as shall be caused by such 
additional changes, the allowances In no case to exceed the amount of 
the penalties for delay due to the contractor as prescribed by the 
contract. : 

The explicit recognition in the act of March 3, 1893 (27 Stat., 731), of 
similar authority in regard to former speed premiums and penalties 
affected by speed, is not to be regarded as applicable to those partic- 
ular contracts alone, but is the recognition of an authority inherent 
in the Secretary's discretion respecting all naval constructions. 


DEPARTMENT OF JUSTICE, 
April 17, 1906. 
Str: The question referred for my opinion by your letter 
of April 10 is whether a provision for reimbursing con- 
tractors’ expenses Incurred on account of delays resulting 
from authorized changes in plans and specifications, which 
it is proposed to embody in the form of contract for building 
battle ships Nos. 26 and 27, will be in accordance with law. 
The form of contract provides that the construction of 
the vessel shall conform strictly to the plans; that the plans 
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may be changed, and such alterations in the contract as are 
not contrary to law may be made by the Government upon 
the written order of the Secretary of the Navy, if the cost 
exceeds $500; the cost and damave, if any, to the con- 
tractors shall be determined by a board of naval officers 
appointed by the Secretary; and the contractors shall be 
bound by the determination of the board as to the increased 
or diminished compensation they shall be entitled to receive. 
The contract also provides for the time of completion of the 
vessels, and prescribes penalties for delay due to causes 
within the control of the contractors; and any question con- 
cerning deductions from the contract price because of delay 
shall be submitted to the Secretary and his decision shall be 
conclusive and binding. The proposal now is to add to 
these provisions a paragraph or proviso to the effect that the 
contract time for the completion of the vessel shall cover 
changes ordered by the Government not exceeding an in- 
creased cost, as determined by the board, of 5 per cent of the 
contract price. ‘‘Should the changes involving increased 
cost exceed 5 per cent of the contract price, it shall be dis- 
cretionary with the Secretary of the Navy to allow the con- 
tractors such reasonable sums for each day’s delay beyond 
the contract time of completion as he shall determine has 
been caused to the contractor in the progress of the work 
by reason of such additional’ changes in addition to the 
awards of the board on changes” —with the second proviso 
that such allowances shall in no case exceed the amount of 
the penalties for delay due to the contractor as prescribed 
by the contract. 

The act authorizing construction of these battle ships 
(March 3, 1905; 33 Stat., 1092, 1116) provides that they 
shall be constructed by contract or in navy-yards; that a 
contract for construction shall be awarded by the Secretary 
to the lowest best responsible bidder; that the act of August 
8, 1886 (24 Stat., 215, 216), shall be followed in respect. to 
the contracts, notice of proposals, materials, and plans. In 
this, as in other laws for the increase of the Navy, it is 
manifest that a wide discretionand large control are intended 
to be committed to the Secretary respecting the plans, place, 
and methods of construction, form of contracts and specifica- 
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tions, under explicit restrictions as to the limit of cost and 
the requirement that the materials used shall be of domestic 
manufecture, ete. 

In the act of 1893 (March 3, 1893, 27 Stat., 715, 731) it 
was provided, as to certain other vessels, that the same pro- 
visions of the act of 1886 should be observed and followed, 
and it was also expressly provided that ‘* the contract for 
the construction of either of said gunboats shall contain 
such provisions as to speed and premiums and penalties 
affected by speed as may, in the judgment of the Secretary 
of the Navy, be deemed proper and fitting.” It may be 
noted that speed premiums earned previous to January 1, 
1804, were paid, and thereafter were expressly forbidden 
(act July 26, 1894, 28 Stat., 123, 140; act March 2, 1895, 28 
Stat., 8u5, S41). 

The act of August 3, 1886, ‘to increase the naval estab- 
lishment” (24 Stat., 215, 216), provided (section 7) for the 
approval of drawings and specifications before the con- 
tracts for construction or completion of the vessels should 
be made, and prescribed the rules regulating the form of 
contracts as to changes and the cost or damage thereof, the 
function of the board of changes, the time limit for the 
completion of the work under penalty, with other require- 
ments as to proposals, the responsibility and resources of 
bidders, the necessity of strict conformity to contracts, and 
the right of the Secretary to reject bids. It 1s the provi- 
sions of this section which are incorporated in the second 
and ninth clauses of the contract in question, as referred to 
above, 

In the li¢ht of these enactments, and in view of the well 
established and general power of the Secretary under the 
Whole series of recent acts for increasing the naval estab- 
lishment to control the matter of making and letting con- 
tracts within the limitations expressly defined, Iam of the 
opinion that the proposed addition or insertion in the cur- 
rent form of contract is within your authority to adopt and 
preseribe. Io think the explicit recognition of similar 
authority as to the former speed premiums and penalties 
affected by speed (which still exist) in the act of 1893 is not 
to be viewed as something expressly and exclusively granted 
with relation to those particular contracts, but should be 
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regarded as the recognition of an authority innerent in the 
Secretary’s discretion respecting all naval constructions. 
Since the right so to frame a contraet is not denied and the 
purpose and effect of this provision are manifestly fair and 
proper, it seems to me to fall within the general control 
over contracts committed to the Secretary in this field. 
Accordingly I have the honor to advise you that the pro- 
vision which you enclose may legally be embodied in the 
form of contract now in preparation for building battle 
ships Nos. 26 and 27, 
Very respectfully 
fe W. H. MOODY. 
The SECRETARY OF THE Navy. 


INSPECTOR-GENERAL’S DEPARTMENT—PROMOTION, 


Where a right toan appointment or promotion In the Inspector-General’s 
Department existed on a certain date but the appointment was not 
actually made until a later date, the office can not be held to have 
vested until the appointment was actually made. 

The fact that such oflicer is allowed pay for the higher grade from the 
date of the vacancy to the date of commission does not alter the sit- 
uation. 

Rank and office are not identical. The former is an incident of office 
and is used as a designation or distinction conferred upon an oflicer 
in order to fix his relative position with reference to other officers, or 
to determine his pay and emoluments. 

Such practice in the War Department rests upon the immemorial custom 
of that Department and not upon statutory authority. 

A complicated chain of events considered and held that under the act of 
February 2, 1901 (31 Stat., 748), the office of lieutenant-colonel in the 
Inspector-General’s Department vested in) Major Chamberlain on 
March 11, 1901, and that he was not entitled to be appointed to the 
office left vacant by the retirement of Colonel Knox on April 13, 1903. 


DEPARTMENT OF JUSTICE, 
April 19, 1906, 

Sir: Your letter of April 11, in which you ask my opinion 
relative to the case of Colonel Chamberlain, sets forth the 
following facts: 

Section 14 of the act of February 2, L9OL (BL Stat., 751), 
provides: 

‘**That the Inspector-General’s Department shall consist 
of one Inspector-General with the rank of brigadier general; 
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four inspectors-general with the rank of colonel; four 
inspectors-general with the rank of leutenant-colonel, and 
eight inspectors-general with the rank of major: Lrorided, 
That all vacancies created or caused by this section shall be 
filled, as far as possible, by promotion according to seniority 
of ofhcers of the Inspector-General’s Department.” 

Promotions were duly made and the Inspector-General’s 
office organized in accordance with the provisions of the sec- 
tion quoted, Colonel Chamberlain being appointed inspector- 
general with the rank of major, and the remaining seven 
vacancies in that grade filled by detail. 

- The army appropriation act of March 2, 1901 (31 Stat., 
895, 899), provides as follows: 

‘*That upon the occurrence of a vacancy in the grade of 
colonel in the Inspector-General’s Department after the 
present lieutenant-colonels therein shall have been promoted 
or retired, such vacancy shall not be filled, and thereafter 
the number of officers authorized for that department shall 
be as follows: One inspector-general with the rank of brig- 
adier-general; three inspectors-general with the rank of 
colonel; four inspectors-general with the rank of lieutenant- 
colonel, and nine inspectors-general with the rank of major.” 

On various dates between and including March 1, 1901, 
and April 12, 1903, the four colonels in the Inspector-Gen- 
eral’s Department were promoted, and the four Heutenant- 
colonels were advanced to the grade of colonel to fill the 
vacancies thus made. On April 18, 1903, a vacancy in the 
gerade of colonel occurred by the resignation of Col. T. T. 
Knox, which was not filled, and the reduction in that grade 
contemplated by the act of March 2, 1901, was thus effected. 

It is to be noted that by the language of the act such 
reduction in the number of colonels in the Inspector-Gen- 
eral’s Departinent was to be made *‘ after the present lieuten- 
ant-colonels therein shall have been promoted or retired.” It 
scems that on Mareh 1, 1901, Lieut. Col. BE. A. Garlington 
was advanced to the grade of colonel, thus creating a vacancy 
to which Major Chamberlain was entitled. He was not, 
however, promoted until March 11, 1901, when his recess 
appointment as leutenant-colonel was signed by the Presi- 
dent. Colonel Chamberlain claims that, inasmuch as the 
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vacancy to which he was appointed existed at the time of 
the passage of the act of March 2, 1901, his right to the 
office was vested at that date, and he must be regarded as 
one of the four lieutenant-colonels who were to be disposed 
of by promotion or retirement before the reduction in the 
number of colonels was made, and that on the retirement of 
Colonel Knox he shonld have been appointed to the vacancy. 
It seems that the next vacancy in the grade of colonel 
occurred on November 21, 1904, and Lieut. Col. Chamberlain 
was advanced to the vacancy on that date. 

Upon these facts you ask my advice as to the date when 
the office of lieutenant-colonel in the Inspector-General’s 
Departinent vested in Major Chamberlain, and whether it 
would be lawful to appoint him to the office of colonel in 
that department on April 13, 1903, vice Knox, retired. 

Under section 14 of the act of February 2, 1901, already 
cited, vacancies in the Inspector-General’s Department were 
required to be filled by promotion according to seniority of 
officers in that department. Major Chamberlain, being the 
senior officer of that grade, was therefore of right entitled 
to be promoted to the vacancy occurring in the next highest 
grade on March 1, 1901. But I think the right can not be 
held to have vested and hecome complete until his actual 
appointment on March 11, 1901. The law did not operate 
of itself to make him a lieutenant-colonel on the day he 
became entitled to the advancement; it was necessary that 
there should be an exercise of the appointing power to con- 
fer the office upon him, and until his commission was signed 
by the President the office did not vest. A similar view 
has always been taken by my predecessors. In 13 Opin., 
13, the Attorney-General held, respecting certain acts and 
army regulations requiring vacancies in established regi- 
ments and corps to the rank of colonel to be filled by 
promotion according to seniority, that these laws and regu- 
lations prescribed only the mode in which vacancies should 
be filled; ‘‘ they do not confer upon the officer next in the 
order of succession any right to the vacant place. This 
he can acquire only by virtue of a new commission.” And 
in 13 Opin., 44, it was held that the right to an office in the 
army is not a vested one until the commission Is signed by 
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the President. (See, also, 4 Opin., 217; Gid., 87; Yid., 297: 
Marhury v. Madison, 1 Cr., 137, 157.) 

The fact that Major Chamberlain's appointment of March 
11, 1901, conferred rank as lieutenant-colonel from March 
1, 1901, and that he was allowed pay for the higher grade 
from the date of vacancy to the date of commission does 
not affect this view. Rank and office are not identical. Tue 
former is merely an incident of office and is used as a 
desivnation or distinction conferred upon an officer in order 
to fix his relative position with reference to other officers 
or to determine his pay and emoluments. (Wood v. Cnited 
States, 15 C. Cls., 151, 159-160.) The allowance of pay to 
Lieutenant-Colonel Chamberlain from the date of vacancy 
appears to have been made in accordance with an imme- 
morial custom of the Department which has been followed 
by the accounting officers, although it rests on no statutory 
authorization. (7 Comp. Dee., 506, 511.) 

I have the honor, therefore, to advise you that the office 
of lieutenant-colonel vested in Major Chamberlain on March 
11, 1901, and that he was not legally entitled to be appointed 
to alice shee left vacant by the retirement of Colonel Knox 
on April 13, 1903. 

Very respectfully, W. H. MOODY. 


The SECRETARY OF WAR. 


SECOND-CLASS POSTAGE—SUNDAY MAGAZINE SECTIONS. 


A magazine which is issned with a newspaper, but which is a separate 
and distinet periodical having no connection whatever with the news- 
paper, either in its physical form or in the nature of its contents, is 
not an integral part of the paper and can not be considered a supple- 
ment within the meaning of section 16 of the act of March 3, 1879 
(20 Stat., 358-361). 

Such newspaper and magazine are, however, entitled to second-class 
rates of postage under section 14 of that act, as being a publication 
‘issued at stated intervals, and as frequently as four times a year.’’ 

The fact that the magazine part of the publication is edited and printed 
in one place, and the newspaper in another, is not material if they are 
both issued from the same place. 


DEPARTMENT OF JUSTICE, 
April 25, 1906. 
Str: I have the honor to respond to your request for m 
Pp ) q y 
opinion whether so-cailed magazine sections may lawfully be 
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mailed at, second-class rates of postage as parts of news- 
papers. 

The facts in the presented case are these: 

Eight newspaper companies, which have been granted 
second-class postage rates for Sunday newspapers, have com- 
bined to publish and issue with their respective papers every 
Sunday a so-called magazine section. This section is in 
form, substance, and name, a magazine. Itis actually printed 
in New York, and all copies are identical except that each 
company has printed on the cover the name of its respective 
paper. 

The material provisions of the law are found in the Post- 
Office Department appropriation act of March 3, 1879 (20 
Stat., 358-361), and are as follows: 

‘*Sec. 7. That mailable matter shall be divided into four 
classes: | 

‘First, written matter; 

‘Second, periodical publications; 

‘*Third, miscellaneous printed matter; 


‘* Fourth, merchandise. 
% + % % * 


“Sec. 10. That mailable matter of the second claxs shall 
embrace all newspapers and other periodical publications 
which are issued at stated intervals, and as frequently as 
‘our times a year and are within the conditions named in 


sections twelve and fourteen. | 
% * x *& % 


‘*Sec. 14. That the conditions upon which a publication 
shall be admitted to the second class are as follows: 

‘¢ First. It must regularly be issued at stated intervals, as 
frequently as four times a year, and beara date of issue, 
and be numbered consecutively. 

‘*Second. It must be issued from a known office of publi- 
cation. 

‘*Third. It must be formed of printed paper sheets, with- 
out board, cloth, leather, or other substantial binding, such 
as distinguish printed books for preservation from periodical 
publications. 

‘Fourth. It must be originated and published for the 
dissemination of information of a public character, or 
devoted to literature, the sciences, arts, or some special 


~ 


a? 
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industry, and having a legitimate Hist of subscribers: /?rv- 
vided, however, That nothing herein contained shall be so 
construed as to admit to the second class rate regular publi- 
‘ations designed primarily for advertising purposes, or for 
free circulation, or for circulation at nominal rates. 

*% * * *% *% 

“Src. 16. That publishers of matter of the second class 
may, Without subjecting it to extra postage, fold within their 
regular issue a supplement; but in all cases the added matter 
must be germane to the publication which it supplements, 
that is to say, matter supplied in order to complete that to 
which it is added or supplemented, but omitted from the 
regular issue for want of space, time, or greater conven- 
lence, Which supplement must in every case be issued with 
the publication. 

*% *% x *% + 

“Sere. 25. That publications of the second class, one copy 
to each actual subscriber residing in the county where the 
sume are printed, in whole or in part, and published, shall 
vo free through the mails; but the same shall not be deliv- 
ered at letter carrier offices, or distributed by carriers, unless 
postage Is paid thereon at the rate prescribed in section 
thirteen of this act: Pronded, That the rate of postage on 
hewspapers, excepting weeklies, and periodicals not exceed- 
ing two ounces In weight, when the same are deposited in a 
letter-carrier office for delivery by its carriers, shall be unt- 
form at one cent each; periodicals weighing more than two 
ounces shall be subject, when delivered by such carriers, to 
a postuge of two cents each, and these rates shall be prepaid 
by stamps affixed.” 

Counsel for these newspaper companies advance two 
propositions: (1) ‘That in all cases the magazine is adver- 
tised and treated as a section of the newspaper itself;” and 
(2) “af the magazine was printed as a supplement to the 
newspaper, we would contend most earnestly that it could 
thus be treated, or as such it could be transmitted through 
the mails in connection with the newspaper as one publica- 
tion of second-class matter.” 

Tam unable to give my unqualified assent to either 
proposition. 
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It is inconceivable that this magazine, a separate and dis- 
tinct periodical, having no connection whatever with the 
newspaper, either in physical form or in the nature of its 
contents, can be considered and accepted as an integral part 
of the newspaper. Neither is this magazine a supplement 
to the newspaper within the meaning of section 16 (supra), 
for the reason that the newspaper is complete without it. 
It bears the same relation, and no other, to the newspaper 
which it is alleged to supplement, that one magazine bears 
to another. If the somewhat doubtful point is conceded 
that the mayazine is germane within the meaning of the 
statute, we are confronted with the further requirement of 
the statute that it must be ‘matter supplied in order to 
complete that to which it is added or supplemented, but 
omitted from the regular issue for want of space, time, or 
greater convenience.” Since each is complete in itself, it 
can not be said that one is a supplement to the other within 
the meaning of the statute. Neither can it be said that a 
magazine which is issued with the newspaper and which, as 
we have seen, Is not necessary to complete it, isa supplement 
thereto, omitted for ‘* greater convenience.” 

But such a publication consisting of a newspaper and 
magazine is clearly entitled to second-class rates of postage, 
for it is ‘issued at stated intervals, and as frequently as 
four times a year.” It is also in each case issued from a 
known office of publication. The fact that the magazine 
part of the publication is edited and printed in one place, 
and the newspaper In another, is not material since they are 
both ¢ssuwed from the same place, which conforms to the 
requirement of the statute. 

I am, therefore, of the opinion that you may, under 
appropriate and reasonable regulations, permit such a pub- 
‘ication to be mailed at second class rates of postage. 


Respectfully, 
CHARLES H. ROBB, 


Approved: Assistant Attorney-General, 
W. H. MOODY. 


The PostTMASTER-GENERAL. 
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SURETY COMPANY—OKLAHOMA—PROCESS AGENTS. 


A surety company authorized by the act of August 13, 1894 (28 Stat., 
279), to transact a surety business, which has appointed an agent at 
Guthrie, Okla., upon whom all lawful process issued against it may be 
served, and has filed copies of such appointment at all places in that 
Territory where court is held, thereby consents to accept service upon 
such agent of a summons issued from any county in that Territory, 
and effectuates the purpose of section 2 of that act. 

Section 5 of that act does not so qualify section 2 thereof as to make the 
appointment of a process azent in the district only where the bond is 
returnable or filed, a compliance with the statute. The purpose is also 
to require the appointment of an agent in the district where the con- 
tract is to be performed. 

The Government can enforce a contract between it and a surety com- 
pany in Oklahoma, although the company has not made the deposit 
required by the Territorial act of Oklahoma of March 15, 1905. 


DEPARTMENT OF JUSTICE, 
April 26, 1906. 

Sir: Your communication of the 17th of February last 
raises the following questions: 

‘First. Does Oklahoma constitute a single judicial dis- 
trict within the meaning of section 2 of the act of August 
13, 1894 (28 Stat., 279), so as to require the appointment of 
only one process agent for the whole Territory ¢ 

‘Second. Is the last sentence of section 5 of said act to 
be construed as defining the words ‘ wherein such suretyship 
is undertaken’ in section 2, so that the conditions of section 
2 will be satisfied by the appointment of a process agent in 
the district where a bond is returnable or filed? 

‘Third. Cana company, authorized to transact a surety 
business under said act, which has appointed a process agent 
in accordance with section 2, properly be accepted by the 
Government upon bonds, although the company has not 
made the deposit with the Territorial Treasurer as required 
by the Territorial act of Mareh 15, 1905” 

Sections 2and 5 of the act of August 13, 1894 (supra), 
read as follows: 

‘Sec. 2. That no such company shall do business under 
the provisions of this act beyond the limits of the State or 
Territory under whose laws it was incorporated and in which 
its principal office is located, nor beyond the limits of the 
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District of Columbia, when such company was incorporated 
under its laws or the laws of the United States and its prin- 
cipal office is located in said District, until it shall by a 
written power of attorney appoint some person residing 
within the jurisdiction of the court for the judicial district 
wherein such suretyship is to be undertaken, who shall be a 
citizen of the State, Territory, or District of Columbia, 
wherein such court is held, as its agent, upon whom may be 
served all lawful process against such company, and who 
shall be authorized to enter an appearance in its behalf. A 
copy of such power of attorney, duly certified and authen- 
ticated, shall be filed with the clerk of the district court of 
the United States for such district at each place where a 
term of such court is or may be held, which copy, or a 
certified copy thereof, shall be legal evidence in all contro- 
versies arising under this Act. If any such agent shall be 
removed, resign, or die, become insane, or otherwise inca- 
pable of acting, it shall be the duty of such company toappoint 
another agent in his place as hereinbefore prescribed, and 
until such appointment shall have been made, or during the 
absence of any agent of such company from such. district, 
service of process may be upon the clerk of the court wherein 
such suit is brought, with like effect as upon an agént 
appointed by the company. The officer executing such pro- 
cess upon such clerk shall immediately transmit a copy 
thereof by mail to the company, and state such fact in his 
return. A judgment, decree, or order of a court entered 
or made after service of process as aforesaid shall be as 
valid and binding on such company as if served with process 
in said district. 
& *% & % % 

Sec. 5. That any surety company doing business under 
the provisions of this Act may be sued in respect thereof in 
any court of the United States which has now or hereafter 
may have jurisdiction of actions or suits upon such recog- 
nizance, stipulation, bond, or undertaking, in the district in 
which such recognizance, stipulation, bond, or undertaking 
was made or guaranteed, or in the district in which the 
principal office of such company is located. And for the 
purposes of this Act such recognizance, stipulation, bond, or 
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un?ertaking shall be treated as made or guaranteed in the 
district in which the office is located, to which it is return- 
able, or in which it is filed, or in the district in which the 
principal in such recogniz-nce, stipulation, bond, or under- 
taking resided when it was made or guaranteed. 

The fact that by the act of May 2, 1902 (32 Stat., 15+), 
Oklahoma is divided into seven judicial divisions or districts, 
each composed of several counties, gives rise to your first 
question. Under the laws of Oklahoma (article 6, chapter 
66), a summons or process in a civil cause runs only through- 
out the county in which it is issued, but summons may issue 
to as many counties as there may be defendants to be served, 
if they reside in ditferent counties. 

The obvious purpose of section 2 is to bring surety com- 
panies within the jurisdiction of the court in the district 
where the contract is to be performed. The surety company 
mentioned in your letter has appointed an agent at Guthrie 
in the first judicial division or district of Oklahoma, and has 
filed copies of his appointment at all places in the Territory 
where the court is held. It thus consents to accept service 
upon this agent of summons issued from any county in the 
Territory. [think this effectuates the purpose of the statute. 

The contention that section 5 qualifies section 2 so as to 
make the appointment of a process agent only in the district 
where the bond is returnable or filed, a compliance with the 
sxtutute, is contrary to its clear purpose to require the appoint- 
ment of a process agent in the district where the contract is 
to be performed. 

Section 5 gives the Government the option of suing in 
three districts, viz, (1) the district In which the principal 
office of the company is located; (2) the district in which 
the office is loeated where the bond is returnable or filed; 
and (3) the district in which the principal resided’when the 
bond was executed. Unless the company is required to 
appoint an agent upon whom process can be served in the 
district where the principal resides, the third option would 
be destroyed. 

The act of February 24, 1905 (33 Stat., 812), adds cogency 
to this construction. It provides that persons supplying 
contractors on public works of the United States with labor 
or materials may sue on the bond executed in favor of the 


The Secretary of War. 601 


United States in its name in the circuit court in the district 
where the contract was to be performed and not elsewhere. 
It was evidently the intention of Congress that corporate 
sureties should, before doing business in foreign States, 
establish (practically) a residence in each judicial district 
therein, in order that the rights of all parties might be pro- 
tected. To hold otherwise, and to require local labor and 
material men to follow a surety and sue in a judicial district 
other than that in which the contract was being carried out, 
might be to deprive them of a remedy or to impose a hard- 
ship which the laws of August 13, 1894, and February 24, 
1905 (supra), were intended to avoid. 

In answer to your third question, I advise that if the Gov- 
ernment enters into a contract with a surety company which 
has not complied with the condition of deposit of the Okla- 
homa law, the contract can be enforced by the Government. 
Section 213, article 15, chapter 18, of Wilson’s Revised and 
Annotated Statutes of Oklahoma (1903), provides that fail- 
ure to make such deposit *‘shall not affect the validity of 
any contract entered into by such company.” 

It is unnecessary for me to decide whether the company 
can, without subjecting itself to the penalty prescribed for 
doing business without complying with the Oklahoma stat- 
ute, make such a contract with the Government. 


Respectfully, 
W. H. MOODY. 


The SECRETARY OF THE INTERIOR. 


CONSTRUCTION OF BRIDGE ACROSS HUDSON RIVER 
CONSENT OF CONGRESS. 





The Hudson Highland Bridge and Railway Company, a corporation 
created by the legislature of the State of New York, with authority to 
construct a bridve across the Hudson River between two points in the 
State of New York can not lawfully build such bridge without. first 
obtaining the consent of Congress, as required by section 9 of the act 
of Congress of March 3, 1899 (30 Stat., 1155). 


DEPARTMENT OF «JUSTICE, 
alpril 30, 1906. 
sir: I have the honor to respond to your request of 
March 22d, last, for my opinion whether the Iludson High- 
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land Bridge and Railway Company, a corporation created 
by the legislature of the State of New York, with authority 
to construct a bridge across the Hudson River between two 
points within the State, may lawfully build such bridge 
without first obtaining the consent of Congress, as required 
by section 9 of the act of March 3, 1899. 

The material facts are as follows: 

This corporation was originally organized under the act 
of April 27, 1868, of the legislature of the State of New 
York, which provided that the bridge should be completed 
for use on or before July 4, 1871. The time for the com- 
pletion of the bridge has been extended by various acts of 
the legislature, the last being the act of March 22, 1905, 
which extends the time within which the bridge may be 
built from July 4, 1905, to July 4, 1915. 

The brief of the Chief of Engincers, Brigadier-General 
Mackenzie, which accompanied your letter requesting this 
opinion, contains the following: 

‘*Plans for the bridge have never been approved by the 
War Department, and so far as the records show have never 
been presented to the Department for approval. The struc- 
ture has not been built, but it is alleged by the present 
owners of the franchise that some expenditures were made 
twenty or twenty-five years ago in acquiring land on which 
to locate one of the shore abutments and in partially con- 
structing this abutment. Since this time it appears from 
the papers that nothing has been done on account of lack of 
capital.” 

Under the provisions of section 7 of the act of September 
19, 1890 (26 Stat., 454), the Secretary of War was author- 
ized to approve the location and plans of bridges over navi- 
gable waters wholly within the limits of any State. The 
act contained the provision **that this section shall not 
apply to any bridge, bridge draw, bridge piers and abut- 
ments the construction of which has heretofore been duly 
authorized by law, or be so construed as to authorize the 
construction of any bridge, drawbridge, bridge piers and 
abutments, or other works, under an act of the legislature 
of any State, over or in any stream, port, roadstead, haven, 
or harbor, or other navigable water not wholly within the 
limits of such State.” 
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Attorney-General Olney, in 21 Opin., 43, after stating 

that the provisions of this section were ‘* infelicitously not 
to say clumsily drawn,” said: 
_ oe & * Tn the first place, to protect public and private 
interests in bridges, piers, etc., which were already accom- 
plished facts, the statute is made to declare that it shall not 
apply to them at all. In the second place, to treat State 
grants and licenses for structures already conferred but not 
acted upon with respect, and at the same time not lose all 
control over the subject, the statute is made to declare that 
construction is not to begin under such grants or licenses 
until the location and plan of each structure is approved by 
the Secretary of War.” 

Evidently to remove all doubt as to the intent of Congress 
the act of March 3, 1899 (30 Stat., 1121-1151) was passed. 
Section 9 of that act provides: 

‘*That it shall not be lawful to construct or commence 
the construction of any bridge, dam, dike, or causeway 
over or in any port, roadstead, haven, harbor, canal, nayi- 
gable river, or other navigable water of the United States 
until the consent of Congress to the building of such strue- 
tures shall have been obtained and until the plans for the 
same shall have been submitted to and approved by the 
Chief of Engineers and by the Secretary of War: /’rovided, 
That such structures may be built under the authority of 
the legislature of a State across rivers and other waterways 
the navigable portions of which lie wholly within the limits 
of a single State, provided the location and plans thereof 
are submitted to and approved by the Chief of Engineers 
and by the Secretary of War before construction Is com- 
menced: And provided further, That when plans for any 
_ bridge or other structure have been approved by the Chief 
of Engineers and by the Secretary of War, it shall not be 
lawful to deviate from such plans either before or after 
completion of the structure unless the modification of said 
plans has been previously submitted to and reeeived the 
approval of the Chief of Engineers and of the Secretary of 
War.” 

It will be observed that this act specitically provides that 
the consent of Congress must be obtained to the construc- 
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tion of any bridge over a navigable river of the United 
States not lying wholly within the limits of a single State, 
and omits the provision in the act of 1890 that section 7 of 
that act should not apply to any bridge, the construction of 
which had been theretofore authorized by law. 

It is conceded that. the Hudson River is a part of the 
navigable waters of the United States not lying wholly 
within the limits of a single State. The case, therefore, 
falls within the provisions of section 9 of the act of 1899, 
above quoted, unless the grant of the legislature of the 
State of New York relieves the company from the require- 
ments of this section. 

The paramount authority of Congress over the subject of. 
bridges across navigable streams is beyond question. 

Mr. Justice Waite, in Bridge Company v. United States 
(105 U. S., 479), said: 

<* * * But the power of Congress in respect to lev- 
islation for the preservation of interstate commerce is just 
as free from State interference as any other subject within 
the sphere of its legislative authority. The action of Con- 
gress is supreme, and overrides al] that the States may do. 
When, therefore, Congress in a proper way declares a 
bridge across a navigable river of the United States to be 
an unlawful structure, no legislation of a State can make it 
lawful. Those who act on State authority alone necessarily 
assume all the risks of legitimate Congressional interfer- 
ence.” . 

In Wllamnette Tron Bridge Company v. Hatch (125 TU. &., 
12), the court through Mr. Justice Bradley said: 

‘cx * * And although until Congress acts, the States 
have the plenary powersupposed, yet, when Congress chooses 
toaet, It is not concluded by anything that the States, or that 
individuals by its authority or acquiescence, have done, from 
assuming entire control of the matter, and abating any 
erections that may have been made, and preventing any 
‘others from being made, except in conformity with such 
reculations as it may impose. It is for this reason, namely, 
the ultimate (though yet unexerted) power of Congress 
over the whole subject-matter, that the consent of Congress 
is so frequently asked to the erection of bridges over nav- 
igable streams.” 
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Any question, therefore, of the right of the company to 
construct a bridge without the express authority of Con- 
gress which may have existed prior to the passage of the 
act of 1899, has been conclusively settled by that act. 

The failure of Congress to except from the specific pro- 
visions of the act cases like this, which it had been held were 
excepted from the act of 1890, is controlling as to the intent 
of Congress. 

I therefore advise you_that you are not ‘‘authorized in 
acting upon the application of petitioner for permission to 
proceed with the construction of the bridge,” until the con- 
sent of Congress to the building of the bridge is first 
obtained. 

Respectfully, 


W.H. MOODY. 
The SECRETARY OF WAR. 


COMMISSIONER OF INTERNAL REVENUE—RECONSIDERA- 
TION OF CLAIM FOR TAXES AFTER JUDGMENT. 


The Commissioner of Internal Revenue has no power, under section 
3220, Revived Statutes, to reopen and allow the claim of the New York 
and Cuba Mail Steamship Company for taxes voluntarily paid under 
a mutual mistake of law, as the Judgment of the Supreme Court (200 
U. S., 488), in sustaining the ruling of the Commissioner that the 
company had no legal claim against the Government, deprived the 
Commissioner of jurisdiction to again entertain the clains. 

The Commissioner may, however, allow similar claims where no legal 
protest has been made; but such cases must arise under a misappre- 
hension of fact and not of law. 


DEPARTMENT OF JUSTICE, 
May 7, 1906. 

Str: I have the honor to acknowledge the receipt of your 
letter of the 17th ultimo, inclosing a letter of the Commis- 
sioner of Internal Kevenue in which an expression of my 
opinion is requested on the following questions: 

First. Has he the power under section 3220 of the Revised 
Statutes to reopen the claim of the New York and Cuba Mail 
Steamship Company and allow the same notwithstanding 
that the judgment of the Supreme Court of the United 
States has barred that company from legal recovery of 
the tax? 


. 
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Second. Has he like authority to allow similar claims in 
which there is no showing of legal protest made and in 
which such showing may not be possible? 

The first question must be answered in the negative. 

In the argument of the case in the Supreme Court (@. S. 
vy. New York & Cuba Mail Steamship Co., 200 U.S., 488) 
the Government did not attempt to sustain the constitution- 
ality of the law owing to the decision of the court in the 
Fairbank case (181 U.S., 283); but the contention was con- 
fidently pressed that the claim.was without merit because 
the tax was voluntarily paid under a mutual mistake of law. 
The court sustained this contention of the Government and 
upheld the original decision of the Commissioner disallowing 
the claim. It necessarily follows that the decision of the 
court sustaining the ruling of the Commissioner on the 
ground that the company had no legal claim against the 
Government, deprived the Commissioner of jurisdiction to 
again entertain the claim. 

The court fully considered, as the opinion discloses, both 
section 3220, Revised Statutes, and the act of May 12, 1900, 
upon which petitioner for this refund relies. 

The court said, pave 495; 

‘The argument is that by this provision °the question 
of duress or compulsion is taken out of the case,’ because 
in most of the Instances enumerated ‘it is inconceivable that 
there should be any protest or duress.’ And it is further 
alleged that the act of 1900 was not considered in the Chese- 
brough case. It certainly does not follow that because in 
some instances protests or duress can not exist, that they 
‘an not exist In other cases, nor that the statute intended to 
destroy the difference between voluntary and involuntary 
payment of taxes. In the Chesehrough case section 3220 of 
the Revised Statutes of the United States was considered. 
It authorized the Commissioner of Internal Revenue ‘ to re- 
mit, refund, and pay back all taxes * * * that appear 
to be unjustly assessed or excessive In amount, or da any 
manner wrongfully collected? The words in italics are 
identical with those in the act of May 12, which are relied 
on by defendant in error. Commenting on section 3220, 
the court said, in the Chesebrough case: ‘It is argued that 
the provisions of section 3220, for the repayment of judg- 
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ments against the collector, rendered protest or notice 
unnecessary for his protection, but it was clearly demanded 
for the protection of the Government in conducting the 
extensive business of dealing in stamps, which were sold 
and delivered in quantities, and without it there would not 
be the slightest vestige of involuntary payment in transac- 
tions like that under consideration. And we find no right 
of recovery, expressly or by necessary implication, con- 
ferred by statute in such circumstances.’ | 

‘“We, therefore, think that this case is governed by the 
Chesebrough case, and on its authority judgment is reversed 
and case remanded with directions to sustain the demurrer.” 


In answer to the second question, undoubtedly there are 
cases where a showing of protest need not be made to war- 
rant the Commissioner in assuming jurisdiction and grant- 
ing the refund, but such cases arise under a misapprehension 
of fact and not of law. For instance, the use by mistake 
of a ten dollar stamp when a five dollar stamp only was in- 
tended and required. But in all cases falling within the 
ruling of the court in the New York and Cuba Mail Steam- 
ship Company case protest, or what amounts to the same 
thing, payment under duress, is necessary to entitle the 
petitioners to a refund. 

Respectfully, 
W. H. MOODY. 

The SECRETARY OF THE TREASURY. 


SUPPLIES FOR DEPARTMENTS — ADVERTISEMENTS — CON- 
TRACTS, 

In advertising for supplies for the various Departments of the Govern- 
ment as provided in section 3709, Revised Statutes, as amended by the 
act of January 27, 1894 (28 Stat., 33), the advertisement may be issued 
in the name of all the Departments, for supplies common to all, pro- 
vided the advertisement contains the quantity of supplies required by 
each Department; but contracts for supplies can only be entered into 
by the appropriate officer of each Department. 


DEPARTMENT OF JUSTICE, 
May 28, L900, 
Sir: I have the honor to reply to your request for my 
opinion whether certain changes in the manner of purchas- 
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ing supplies for the several Executive Departments can ve 
made under existing law. 

These proposed changes and the questions arising thereon 
sre stated by the Chairman of the Committee on Department 
Methods in his letter to you as follows: 

‘*In order to carry out your instructions to this commit- 
tee that means be found by which Government supplies he 
standardized and purchased through a central purchasing 
office, and also to secure uniform and reasonable prices 
among the different Departments, it has been determined 
that the first step should be the adoption of a schedule of 
supplies common to all Departments; for example, that 
Item No. 1 in the schedule of any Department shall be Item 
No. 1 in all other Departments, and shall represent the same 
article; and that the total quantity of each article needed 
for the entire Government service shall be covered by one 
advertisement and that each bidder shall be invited to sub- 
mit a single proposal for each article in the quantity speci- 
fied as required for all Departments. 

‘*The first question Is, Can such an advertisement be law- 
fully issued; and if so, by whom? Again, if all articles usea 
by the Government service can be advertised for in bulk 
under a common schedule, can any one Department or off- 
cer enter into a contract that shall he available to the whole 
service in the same way as if each branch thereof had adver- 
tised and made separate contracts /” 

Section 3709 of the Revised Statutes as amended by the 
act of January 27, 1894 (28 Stat., 33), provides: 

*SAll purchases and contracts for supplies or services, in 
any of the Departments of the Government, except for per- 
sonal services, shall be made by advertising a sufficient. time 
previously for proposals respecting the same, when the public 
exivencies do not require the immediate delivery of the 
articles, or performance of the service. When immediate 
delivery or performance is required by the publie exigency, 
the articles or service required may be procured by open 
purchase or contract, at the places and in the manner in 
which such articles are usually bought and sold, or such 
services engaged, between individuals. And the adver- 
tisement for such proposals shall be made by a/l the E-rcen- 
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tive Departments, including the Department of Labor, the 
United States Fish Commission, the Interstate Commerce 
Commission, the Smithsonian Institution, the Government 
Printing Office, the Government of the District of Colum- 
bia, and the superintendent of the State, War, and Navy 
building, except for paper and materials for use of the Gov- 
ernment Printing Office, and materials used in the work of 
the Bureau of Engraving and Printing, which shall continue 
to be advertised for and purchased as now provided by law, 
on the same days and shall each designate two o’clock post. 
meridian of such days for the opening of all such proposals 
en each Department and other Government establishment in 
the city of Washington; and the Secretary of the Treasury 
shall designate the day or days in each year for the opening of 
such proposals and give due notice thereof to the other Depart- 
ments and Government establishments. Such proposals shall 
be opened in the usual way and schedules thereof duly pre- 
pared and, tugether with the statement of the proposed action 
of each Department and Government establishment thereon, 
shall be submitted toa board, consisting of one of the Assistant 
Secretaries of the Treasury and Interior Departments and 
one of the Assistant Postmasters-General, who shall be des- 
ignated by the heads of said Departments and the Postmaster- 
General respectively, at a meeting to be called by the official 
of the Treasury Department, who shall be chairman thereof, 
and sacd board shall carefully examine and compare all the 
proposals so submitted and recommend the acceptance or 
rejection of any or all of sard proposals, And if any or all 
of such proposals shall be rejected, advertisements for pro- 
posals shall again be invited and proceeded with in the same 
manner.” 

In reporting the amendment of 1894 (which consisted of 
all after the second sentence), the House Committee said 
(H. R. Report 152, October 30, 1893): 

‘*The purpose of the bill is to fix uniform dates for invit- 
ing proposals for fuel, ice, stationery, and other miscel- 
laneous supplies for all of the Executive Departments and 
other offices in Washington, and to provide for a board to 
compare all of the bids recetved, and to recommend acceptance 
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or rejection of any or all of them before contracts thereunder 
are made by the several Departments and offices. 

‘* Under the operation of the proposed law, if it is enacted, 
advertisements for the supplies named for all the Departments 
and other offices in Washington will appear at one time, thus 
affording each person desiring to submit proposals for the 
same an opportunity of knowing how much of a given arti- 
cle is wanted, not only by one Department or office, but all 
of them, and the chance, if he so desires, to submit bids 
to supply what is wanted by one or more or all of them, 
according to his ability to furnish, and at uniform figures 
likely to be lower than they would be where bids are made 
for each Department at different times. 

** The bids when submitted to the several Departments adver- 
tising therefor tt is proposed shall be scheduled and referred 
to a board consisting of the chief clerks of the Treasury, 
Interior, and Post-Office Departments, or such other official 
representative of each of said Departments as the heads 
thereof may designate, for comparison and recommendation 
as to acceptance or rejection of any or all of them. Sucha 
comparison of and action upon all of the proposals submitted 
to the several Departments before contracts are made it is 
believed will result in procuring supplies for all of said 
Departments alike at the lowest market prices, and not at 
such widely varying prices as at present obtain.” 

The act of April 21, 1894 (28 Stat., 62), further amended 
section 3709, Revised Statutes, by limiting its provisions to 
‘‘advertisements for proposals for fuel, ice, stationery, and 
other miscellaneous supplies to be purchased at Washington 
for the use of the Executive Departments and other Gov- 
ernment establishments therein named.” 

Prior to the enactment of this law I understand the prac- 
tice was for each Department to act independently in adver- 
tising and awarding contracts for supplies, the contracts 
being executed on behalf of the United States by the head 
of the Department for which the supplies enumerated in the 
contract were to be furnished. The italicized words in the 
above-quoted law and report clearly indicate an intention to 
authorize a continuance of this practice in respect to award- 
ing contracts. Cooperation and uniformity of action are 
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sought by requiring the advertisements to be inserted by 
all Departments on the same days, the opening of bids at 
the same time, and a reference of all bids to a committee for 
comparison and recommendation. It will be noticed that 
the head of each Department is given discretion to adopt 
this recommendation, or reject it and award the contract to 
any other bidder. 

Section 3714, Revised Statutes, as amended provides that— 
‘All purchases and contracts for supplies or services for 
the military and naval service shall be made by or under the 
direction of the chief officers of the Departments af War and 
of the Navy, respectively.” Of course this provision author- 
izes each Department to act independently of the other. 
This is made still clearer by other sections of the statute, 
and subsequent enactments. Under the act of April 10, 
1878 (20 Stat., 36), the Secretary of War is given authority 
to prescribe rules and regulations governing the opening of 
bids for contracts under the War Department. Section 
3718, Revised Statutes, as amended directs that ‘‘ when time 
will admit” the Secretary of the Navy shall advertise and 
let to the lowest bidder contracts for ‘‘all provisions, cloth- 
ing, hemp, and other materials of every name and nature 
for the use of the Navy.” 

The act of August 15, 1894 (28 Stat., 312), authorizes the 
Commissioner of Indian Affairs ‘‘to advertise in the spring 
of each year for bids, and enter into contracts, subject to 
the approval of the Secretary of the Interior, for goods and 
supplies for the Indian service,” etc. 

The intent of Congress is also clearly indicated in section 

3 of the act of April 28, 1904 (33 Stut., 440), which creates 
the office of Purchasing Avent for the Post-Office Depart- 
ment, and provides zvfer ava that he shall — 
‘‘under such regulations, not inconsistent with existing 
law, as the Postmaster-General shall prescribe, and subject 
to his direction and control, have supervision of the pur- 
chase of all supplies for the postal service. 

‘The Purchasing Agent, in making purchases for sup- 
plies necessary for the Post-Oflice Department, shall adver- 
tise, as now provided by law, and award contracts for such 
supplies to the lowest responsible bidder in pursuance of 
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existing law. * * * All purchases, advertisements, and 
contracts for supplies for the Post-Office Department shall 
be made by the Purchasing Agent in the name of the Post- 
master-General subject to his approval.” 

Attorney-General Olney had before him the question 
whether section 96 of the act of January 12, 1895, was so 
inconsistent with sections 3709 and 3710 of the Revised 
Statutes as to require other Departments to make requisi- 
tion upon the Postmaster-General for envelopes in case 
public exigencies required their immediate delivery (21 
Opin., 184). Section 96 of said act of January 12, 1895 (28 
Stat., 624), reads: 

‘*The Postmaster-General shall contract for all envelopes, 
stamped or otherwise, designed for sale to the public, or 
for use by his own or other Departments, and may contract 
for them to be plain or with such printed matter as may be 
prescribed by the Department making requisition therefor: 
Provided, That no envelope furnished by the Government 
shall contain any business address or advertisement.” 

The Attorney-General held that envelopes could be pur- 
chased by each Department in case public exigencies 
required immediate delivery. He said in part (page 14): 

‘*By this provision the several Executive Departments 
are deprived partially or entirely, according to the construc- 
tion that may be given to the act, of all power ¢o contract 
for envelopes, and this authority is transferred to the 
Postmaster-General.”’ 

It is important to note that Congress deemed it nacessary 
to expressly authorize the purchase of envelopes by one 
Department for all other Departments. It is also signtt- 
cant that all appropriations for supplies for the different 
Departments are made for each Department separately. 

An examination of all legislation applicable to the ques 
tion leads to the conclusion that each Department is charged 
with the responsibility of contracting for its own supplies. 
The intent of Congress in this respect is so free from doubt 
that an extended discussion of the reasons underlying such 
a policy is unnecessary. 

I see no reason, however, why an advertisement may not 
lawfully be issued in the name of all the Departments for 
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supplies common to all, providing the advertisement con- 
tains the quantity required by each. Such an advertise- 
ment, if properly prepared, would meet the substantial 
requirements of the statute, and probably result in supplies 
being obtained at uniform prices. 


Respectfully, 
W. H. MOODY. ° 
The PRESIDENT. 


ALASKA—REMOVAL OF SEAT OF GOVERNMENT TO JUNEAU. 


The ownership and occupation by the United States of a court-house at 
Juneau, Alaska, by court officials, and the granting of permission by 
the judge of the first Alaskan judicial district to the governor and 
survevor-general of Alaska to use two rooms of such building for 
offices, does not constitute such a compliance with the proviso in the 
act of Congress of June 6, 1900 (31 Stat., 321), as will authorize the 
Secretary of the Interior to order the removal of the seat of govern- 
ment of Alaska from Sitka to Juneau. 


DEPARTMENT OF JUSTICE, 
May 31, 1906. 

Str: I have your request of the 19th instant for my 
opinion as to whether ownership and occupation by the 
United States of a court-house at Juneau by the court off- 
cials, and permission, granted by the judge of the first 
Alaskan judicial district, to use two rooms of said building 
for offices of the governor and surveyor-general of Alaska, 
constitutes a sufficient compliance with the proviso of the 
act of Congress, authorizing the Secretary of the Interior 
to order the removal of the seat of government of Alaska 
from Sitka to Juneau. Said proviso is section 1 of the act 
of June 6, 1900 (31 Stat., 321), and is as follows: 

‘* That the territory ceded to the United States by Russia 
by the treaty of March thirtieth, cighteen hundred and 
sixty-seven, and known as Alaska, shall constitute a civil 
and judicial district, the government of which shall be or- 
ganized and administered as hereinafter provided. The 
temporary seat of government of said district is hereby 
established at Juneau: /rorcded, That the seat of govern- 
ment shall remain at Sitka until suitable grounds and 
buildines thereon shall be obtained by purchase or otherwise 
at Juneau.” 
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The court building above referred to was provided for by 
Congress and built for a court-house and jail exclusively. 
It is now occupied and controlled exclusively by the officers 
of the Department of Justice and the court, and if there are 
any rooms in the building not now in use, it will be buta 
short time before such rooms will be needed by this Depart- 
ment or the court. This building had already been pro- 
vided for by Congress at the time of the passage of the 
proviso above quoted (act of July 7, 1898) and was mentioned 
in the debates in Congress upon said proviso. 

In my opinion, getting permission from the judge of the 
first Alaska district to use two rooms in that building, even 
supposing the judge had authority to give such permission, 
would not be obtaining by purchase or otherwise ‘‘ suitable 
grounds and buildings thereon” for a seat of government or 
capitol. 

Respectfully, 
CHARLES W. RUSSELL, 
clssistant Attorney-General. 

Approved: | 

W. H. MOODY. 


The SECRETARY OF THE INTERIOR. 


ATTORNEY-GENERAL—OPINION—RENT OF LETTER BOX, 


The Attorney-General declines to express an opinion upon the question 
whether the rent of a letter box in a post-office by an officer of the 
Army can, under section 3648, Revised Statutes, be paid in advance, 
for the reason that the precise question, which involves a payment of 
money from the Treasury, has been passed upon by the Comptroller 
of the Treasury; and as the question is not one of importance in other 
directions than disbursements, the decision of the Comptroller will be 
regarded as conclusive. 


DEPARTMENT OF JUSTICE, 
May 31, 1906. 
Str: [have the honor to acknowledge the receipt of your 
letter of the Ist instant, calling attention to a decision of the 
Comptroller of the Treasury to the effect that the rent of a 
letter box in a post-office by the commanding officer of the 
Watervliet Arsenal can not be paid in advance, and to a 
ruling of the Postmaster-General that such boxes cannot be 
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rented to officers of the Government unless payment is made 
before they are used. You therefore state that ‘‘ under the 
decision and ruling of the Comptroller of the Treasury and 
the Postmaster-General, an officer of the Government is 
deprived of the use of a letter box ina post-office for ofti- 
cial purposes,” and ask for an expression of my opinion in 
the premises. 

Section 3648 of the Revised Statutes provides inter alia: 

ce * 6* ~No advance of public money shall be made in 
any case whatever. And in all cases of contracts for the 
performance of any service or the delivery of articles of 
any description for the use of the United States, payment 
shall not exceed the value of the service rendered or of the 
articles delivered previously to such payment. * * *,” 

Section 3901 contains the following provision: 

‘““* * * No box at any post-office shall be assigned to 
‘the use of any person until the rent therefor has been paid 
for at least one quarter in advance, for which the postmaster 
shall give a receipt. * * *.” 

And section 4051 provides as follows: 

“*e * * All postages, box rents, and other receipts at 
post-offices shall be accounted for as part of the postal 
revenues; and each postmaster shall be charged with and 
held accountable for any part of the same accruing at his 
office, which he has neglected to collect, the same as if he 
had collected it.” 

The Comptroller, after holding that section 3648 (supra), 
** prohibits a disbursing officer from using public money for 
paying rent for a box ina post-oflice for Government use 
in advance of the service rendered,” said: 

‘* The obvious purpose that Congress had in mind in enact- 
ing section 3901, supra, was to secure the Government from 
loss by providing that ‘no box at any post-oflice shall be 
assigned to the use of any person until the rent thereof has 
been paid for at least one quarter in advance, for which the 
postmaster shall give receipt.’ This section deals with a 
particular subject, and it was obviously designed to protect 
the postal revenues from loss of box rent in post-oflices, by 
requiring such rent to be paid for at least a quarter in 
advance of any service rendered and before such box could 
be assigned to the use of any person; but I do not think it 
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was intended by Congress that the word ‘ person,’ as used in 
said’ section, should be extended to include the Government 
itself; and, therefore, Iam of opinion that this section has 
no application to the case presented, and that pre-pay ment of 
rent for a post-office box by an oflicer of the Government 
for official use In advance of service rendered is not required, 
and that the same may be paid at the end of each quarter 
or fractional part thereof.” 

The act of July 31, 1894 (28 Stat., 208), provides that— 

‘*The head of any Excciitive Department * * * may 
apply for, and the Comptroller of the Treasury shall render 
his decision upon any question involving a payment to be 
made by them or under them, which decision, when ren- 
dered, shall govern the Auditor and the Comptroller of 
the Treasury in passing upon the account containing the 
disbursement.” 

Numerous decisions of my predecessors announce the 
conclusion that a decision by the Comptroller of the Treas- 
ury under such circumstances is final and binding *‘as to all 
executive officers.” (21 Opin., 530; 22 id., 581; 23 id., 468.) 

Of course, if the Attorney-General considers the question 
presented one of great importance in other directions than 
disbursements, and especially when the Comptroller sug- 
gests an examination of the matter by him, an opinion on 
his part will be proper and the decision final and authorita- 
tive. (21 Opin., 178; 25 id., 301.) 

In the present case, however, the Comptroller, in pur- 
suance of statutory authority which declares his decision 
conclusive, has passed upon the precise question submitted 
by you. Ife does not request any review of that decision, 
nor does a review seem necessary. Moreover, the matter, 
in my judgment, is not one of sufficient importance to bring 
it within the class of cases, which, while concerning dis- 
bursements of money, nevertheless, by reason of their grave 
importance or general character, have been held to warrant 
an expression of opinion by the Attorney-General. 

I am, therefore, under the necessity of declining to furnish 
you the advice requested. 


Respectfully, W..H. MOODY 


The SECRETARY OF WAR. 
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UNITED STATES PENSION .AGENTS—FREE REGISTRATION 
OF OFFICIAL MAIL MATTER. 


United States pension agents are entitled to free registration of their 
official mail matter. 


DEPARTMENT OF JUSTICE, 
June 13, 1906. 

Srr: I have the honor to respond to your letter of the 2d 
instant, in which you ask for an expression of my opinion 
whether United States pension agents are entitled to free 
registration of their official mail matter. You call attention 
to a decision of the Comptroller of the Treasury, rendered 
to the Secretary of the Interior April 17, 1906, a copy of 
which you inclose, holding that the privilege of free regis- 
tration was extended to pension agents by the act of July . 
2, 1886 (24 Stat., 122), the applicable portion of which 
provides: 

‘“* * * And hereafter the provisions of section thfee 
of the act approved July fifth, eighteen hundred and eighty- 
four, * * * are hereby extended and made applicable 
to all official mail matter of agents for the payment of 
pensions.” 

One of the provisions of said section 3 (23 Stat., 158) 
hereby expressly extended to pension agents, and the only 
provision that need be here noticed, reads as follows: 

<* * * That any letter or packet to be registered by 
either of the Executive Departments or Bureaus thereof, or 
by the Agricultural Department, or by the Public Printer, 
may be registered without the payment of any registry fee.” 

It is clear, therefore, that the conclusion reached by the 
Comptroller that pension agents are entitled to free regis- 
tration of their official mail matter is correct. 

In your letter, however, you state that the opinion of the 
Attorney-General, dated November 12, 1900 (23 Opin., 316), 
‘*seemed to quote with approval a statement in a former 
opinion (15 Opin., 262) to the effect that the oflice of pen- 
sion agent is nota departmental oflice, and that therefore 
a pension agent is not entitled to free registration” of his 
official mail matter. 

When it is recalled that the specific question before the 
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Attorney-General in the opinion of November 12, 1900, was 
whether certain field agents of the Department of Agricul- 
ture were entitled to free registration of their official mail 
matter, and that the opinion is to be considered only as 
determinative of that question, it will be at once apparent 
that there is no conflict between that opinion and the ruling 
of the Comptroller. It is equally apparent that the atten- 
tion of the Attorney-General was not directed to said act 
of July 2, 1886. 


Respectfully, 
W. H. MOODY. 


The POSTMASTER-GENERAL. 


. CIVIL SERVICE—WAR DEPARTMENT—REINSTATEMENT OF 
FORMER CLERK. 


A soldier’s widow, formerly employed in the War Department under an 
eppropriation for emergency clerical work made necessary by the war 
with Spain, who resigned from her position on December 31, 1900, 
which position was covered into the classified service by section 3 of 
the act of April 28, 1902 (32 Stat., 171), is eligible, under Rule 9 of 
the Civil Service Rezulations, to reinstatement in that Department. 

Rule 9, as amended, which provides for the reinstatement of a person 
separated, without delinquency or misconduct, from a ‘‘competitive 
position,’ means the separation from a position ‘‘competitive’’ at the 
time of the request for reinstatement, and not that the position must 
have been competitive at the time of such separation. 

Opinions of June 23 and August 27, 1902 (24 Opin., 81, 103), approved. 


DEPARTMENT OF JUSTICE, 
June 13, 1906. 


Str: I have the honor to respond to the request contained 
in the note of Secretary Loeb that I send you a report in 
the case of Mrs. Florence M. Stout, who claims to be eligi- 
ble to reinstatement in the War Department under the civil 
service rules. Accompanying the note of Secretary Loeb is 
a letter addressed to the Civil Service Commission by Mrs. 
Stout, and the reply thereto of the Commission rejecting 
her application for reinstatement. 

Mrs. Stout was employed in the War Department under 
a lump appropriation placed at the disposal of the Secretary 
of War for emergency clerical work made necessary by the 
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late war with Spain. She resigned from that service on 
December 31, 1900, since which time she has not been in 
the Government service. On July 6, 1905, she applied for 
reinstatement to her former position. Simultaneously the 
Secretary of War requested the Civil Service Commission to 
issue a certificate for her reinstatement, and was advised 
by the Civil Service Commission that Mrs. Stout was not 
eligible. This decision of the Civil Service Commission 
was based upon two opinions of the Attorney-General dated 
June 23, 1902 (24 Opin., 81), and August 27, 1902 (24 Opin., 
103). The opinion of June 23, 1902, was in reply toa request 
of the Secretary of the Treasury for an opinion as to the 
construction of section 3 of the act approved April 28, 1902 
(32 Stat., 171). That section reads as follows: 

‘*That the additional clerks on the temporary rolls and 
other employees rendered necessary because of increased 
work incident to the war with Spain, and under the act of 
June thirteenth, eighteen hundred and ninety-eight, provid- 
ing for war expenditures and for other purposes, heretofore 
appointed and who are now employed in the several Depart- 
ments of the Government, are hereby transferred to the 
classified service as of their present grade or rate of com- 
pensation, respectively, and shall be continued in the several 
departments where now emploved, without further examina- 
tion, subject, however, to transfer, promotion, or removal, 
the same as other clerks and employees in the classified 
service. And the several appropriations herein made for 
such clerks and employees under the several departments 
and offices shall be available for payment of the salaries of 
all clerks and employees transferred to the classified service 
under this provision. And the appropriations made for 
such temporary clerks and employees for the fiscal year 
nineteen hundred and two shall also be available for pay- 
ment of the salaries of all such clerks and other employees 
herein transferred for the balance of the current tiscal 
year.” 

In the communication of the Secretary of the Treasury 
asking for this opinion he stated that there was a doubt ‘‘as 
to whether the classification effected by said section 3 relates 
merely to persons who were on the roll at the date of the 
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approval of the act, or to both the persons and the places 
which they then filled.” The opinion holds that the latter 
view was the intention of Congress. In other words, that 
all of the positions referred to were transferred to the classi- 
tied service and that all persons filling such positions were 
so transferred, and that exemption from competitive exam- 
ination was extended to them. It was further held that any 
racancy occurring in any of said positions subsequent to the 
date of the act ‘* must be filled in accordance with the laws 
and regulations governing appointments to the civil serv- 
ice.” This opinion, then, held merely that persons then 
occupying such positions, as well as the positions them- 
selyes, were transferred to the classified service. 

The opinion of August 27, 1902, was one rendered to the 
President in the case of Mrs. Marian K. Rogers, who was 
an applicant for reinstatement in tne War Department under 
exactly the same state of facts as applies to the case of Mrs. 
Stout. That opinion held that Mrs. Rogers could not, by 
virtue of section 3 of the actof April 28, 1902, be reinstated 
without examination in the service in which she was for- 
merly employed and which, by force of said act, was trans- 
ferred to the classified service; and as the facts in Mrs. 
Stout’s case are exactly the same as those in Mrs. Rogers’s 
case, it seems bevond question that Mrs. Stout is not enti- 
tled to any exemption afforded by that act. The statute is 
plain and the opinion of August 27, 1902, is equally so. 
That opinion distinctly holds that under rule 9 of the Civil 
Service Regulations then in force Mrs. Rogers was eligible 
to be reinstated without examination if the position for 
which the Secretary of War had made a requisition was in 
the classified service at the date of such requisition. Upon 
that point there seems to have been some doubt. 

From the foregoing it may be said that the act of April 
28, 1902, is material in the consideration of this case only 
so faras it fixes the status of the position to which Mrs. 
Stout seeks reinstatement. That status being fixed and such 
position being one of the ‘tsubsequent vacancies” referred 
to in the opinion of June 23, 1902, it only remains to apply 
the ‘laws and reculations governing appointments to the 
civil service.” 
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At the time the act of April 28, 1902, was passed and the 
opinion of August 27, 1902, was rendered, rule 9 of the 
Civil Service Regulations was as follows: 

‘A vacancy in any position which has been, or may here- 
after be, classified under the civil service act, may, upon 
requisition of the proper officer and the certificate of the 
Commission be filled by the reinstatement, without examina- 
tion, of any person who, within one year next preceding the 
date of requisition, has, through no delinquency or mis- 
conduct, been separated from a position included within the 
classified service at the date of the requisition and in that 
department or office and that branch of the service in which 
said vacancy exists.” 

Upon the basis of the rule as it then stood therg can be no 
doubt as to Mrs. Stout’s eligibility for reinstatement to one 
of the positions transferred to the classified service by the 
act of April 28,1902. It isa vacancy thereafter ‘ classified 
under civil-service act;” the proper officer, namely, the Sec- 
retary of War, has made requisition upon the Commission 
for a certificate; Mrs. Stout, through no delinquency or 
misconduct, was separated from a position which was, at 
the date of said requisition, and is now, in the classified 
service, and is ‘tin that Department or office, and that branch 
of the service in which said vacancy exists.”” The limitation 
of one year next preceding the date of requisition, it is 
admitted, has no application to Mrs. Stout’s case by reason 
of the fact that she is a soldier’s widow. 

But rule 9 was subsequently amended. The rule reads 
now, as it read at the date of Mrs. Stout's application of 
July 6, 1905, as follows: 

‘* A person separated without delinquency or misconduct 
from a competitive position, or from a position which he 
entered by transfer or promotion from a competitive posi- 
tion, may be reinstated in the department or office in which 
he formerly served, upon certiticate of the Commission, 
subject to the following limitations: 

**(a) The separation must have occurred within one yeat 
next preceding the date of the requisition of the nominating 
or appointing oflicer for such certificate; but this limitation 
shall not apply to a person who served in the civil war or 
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the war with Spain and was honorably discharged, or his 
widow, or an army nurse of either war. 

‘*(6) No person may be reinstated to a position requiring 
an examination different from that required for the position 
from which he was separated, without passing an appropri- 
ate examination.” 

The crucial question, then, is whether rule 9 was so nar- 
rowed by amendment as to exclude Mrs. Stout from its 
benefits. And the doubt arises from the fact that the old 
rule permitted reinstatement if the position from which the 
applicant had been separated was in the classified service at 
the date of the requisition, while the new rule reads, ‘‘a 
person separated, without delinquency or misconduct, from 
a competitive position.” It is conceded that the position to 
which Mrs. Stout seeks reinstatement is now both classified 
and competitive, and the real question in the case is the con- 
struction of rule 9 as it now stands. Does it mean that in 
order to enjoy its benefits the applicant for reinstatement 
must have been separated from a position which was com- 
petitive at the time of such separation, or does it mean 
separation from a position which is now competitive irre- 
spective of its character at the time of separation? If the 
latter, Mrs. Stout is clearly within the rule and entitled to 
its benefits. It is not necessary for this Department to con- 
strue the rule in view of the fact that, upon that point, the 
Civil Service Commission itself has done so. In the twenty- 
second report of the Civil Service Commission, commencing 
at page 42, will be found *‘ Civil service rules promulgated 
by the President, with notes by the Commission.” Rule 9 
appears at page 54, and the fourth note of the Commission 
thereunder reads as follows: 

‘*The fact that a position was unclassified, or classified 
and excepted, at the time of the separation therefrom is 
immaterial if it is competitive at the time of the request for 
reinstatement.” 

At the time Mrs. Stout resigned her position it was un- 
classified and therefore non-competitive. But at the time 
of her request for reinstatement, July 6, 1905, the position 
had been covered into the classified service and made com- 
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petitive by the act of April 28, 1902, and it is, therefore, 
specifically covered by the construction of the Commission 
above quoted. 

It should be borne in mind, however, as was said in the 
opinion of August 27, 1902, supra, that ‘tthe question of 
reinstatement is one of administrative discretion, and not 
to be granted except when consistent with the interests of 
the public service.” 

Respectfully, 
W. H. MOODY. 

THE PRESIDENT. 


NAVAL OFFICER—PRIVATE REPRIMAND NO BAR TO COURT- 
MARTIAL. 


A private reprimand, administered by the commander in chief of a 
fleet to a naval officer in accordance with the recommendation of a 
court of inquiry, as a punishment for an offense, such as neglect of 
duty, is no bar to a subsequent trial of such’officer by general court- 
martial for the same offense. 

The proceedings of a board of inquest or of a court of inquiry are in 
no sense a trial of an issue or of an accused person. These boards per- 
form no real judicial function, but are convened only for the purpose 
of informing the Department in a preliminary way as to the facts 
involved in the inquiry. 

The jeopardy of the law means real peril, originally of life or limb, and 
always of substantial punishment or penalty. There must be a trial 
upon an indictment for an offense, or upon some equivalent charge 
and presentment, as by court-martial, submitting a definite issue and 
involving conviction or acquittal. 


DEPARTMENT OF JUSTICE, 
June 15, 1906. 

Str: The facts submitted in your letter of May 25 are 
these: On January 31, 1906, Robert B. Rowland, seaman, 
United States Navy, while in the U.S. S. fac/nbow’s steam 
launch, lying off the U.S. S. Cinednnati at Cavite, P. 1., 
during gun practice on the latter vessel, was struck in the 
head and killed by a bullet. A board of inquest convened 
the same day found that the responsibility for the death was 
due to the faulty system of target practice on board the 
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Cincinnati. A court of inquiry, ordered by the comman- 
der in chief of the fleet to inquire into the death of Rowland, 
found that the commander of the Cincinnati was guilty of 
an error and that the ordnance officer failed in his duty in 
that bullet catchers were not used on the guns, and recom- 
mended that no further proceedings be had, but that the 
commander and the ordnance officer should be admonished 
for their neglect. The commander-in-chief addressed pri- 
vate letters of reprimand to the two officers, stating that he 
did not consider that merely to admonish them was treating 
the matter with the serious importance it deserved. 

It appears that the President has now addressed a letter 
to you, asking whether a heavier punishment may not be 
administered to the two officers in question; whereupon you 
ask me whether, in my opinion, ‘‘a private reprimand, ad- 
ministered by the commander in chief of a fleet as a pun- 
ishment for such an offense as neglect of duty, is a bar 
to subsequent trial by general court-martial for the same 
offense.” That is to say, the inquiry here is whether the 
principle of jeopardy is applicable and bars trial by court- 
martial. 

The jeopardy of the law means a real peril, originally of 
life or limb, and always of substantial punishment or pen- 
alty. The provision of the Constitution is (Fifth Amend- 
ment): ‘*Nor shall any person be subject for the sume 
offense to be twice put in jeopardy of life or limb.” 
Another fundamental idea is that there must be a trial 
upon an indictment for an offense, or upon some equivalent 
charge and presentment, as by court-martial, submitting a 
detinite issue and involving conviction or acquittal. The 
person must be in danger of condemnation; a mere inquiry 
or other informal proceeding (informal in a judicial sense), 
ending in a reprimand, does not satisfy either element of 
the principle of second jeopardy. Of course, if there ts a 
trial in some form, which am/ghé result in conviction and 
punishment, the Jeopardy is‘none the less complete and 
valid as a bar to another trial because, in fact, it issues in a 
simple rebuke: for absolute acquittal, if the peril is real, ts 
equally a bar. These views indicate the logic underlying 
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the old common-law pleas of autrefors convict and autrefors 
acquet. 

Applying these doctrines to the case before us, we find 
that, first, there wax a board of inquest—an inquiry, that is— 
to learn how the deceased came to his death (Navy Regula- 
tions, art. 1775-1777). Then there was a court of inquiry 
(Articles for the Government of the Navy, 55-60) to inves- 
tigate the facts more minutely, to fix the cause of and 
respousibility for the death, and make findines in the mat- 
ter for the information and action of the Executive, Neither 
of these boards performed any real judicial function, 
although the court of inquiry rendered an ** opinion,” rec- 
ommending that the two officers should be admonished. 
Both boards were convened for the purpose of Informing 
the Department ina preliminary way as to the facts, to lead 
to further action—that is, to trial—if that should be deemed 
necessary or advisable. But neither proceeding was a 
* trial,” In any sense, of cn issue or of an accused person. 
Indeed, no accusation or charge, technically, has vet been 
mide, and the only result so far of the Department inqui- 
ries is a private reprimand, not even entered on the ship's 
lor. In other words, there was no trial, and no peril of 
punishment and no real punishment: simply the admonition 
of a reprimand, 

Ido not think that this view of the matter is materially 
affected by the fact that article 24. sec. 1624, ROS.. pro forma, 
recounizes a private reprimand as a“ punishment.” 

Under these circumstances 1am of opinion that the officers 
In question may be subjected to trial by court-martial, and 
I have the honor to advise you accordingly. 

Verv respectfully, 
W.H. MOODY. 

The SECRETARY OF TITE Navy. 
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SWAMP LAND GRANT, MINNESOTA—FOREST RESERVE. 


The act of March 12, 1880 (12 Stat.. 3), granting to the State of Minne- 
sota all swamp and overflowed lands unfit for cultivation within its 
limits, was a grant tr prasenti, the intention of Congress being to give 
the beneticial tithe immediately to the State of all the lands thereby 
granted, as against claimants attempting to initiate rights afterwards, 
except under laws theretofore enacted. 

The requirement of the second section of that act (partly contained in 
section 2490, Revised Statutes), that the selection of surveved Jands 
should be made within two vears from the adjournment of the legis- 
lature of the State at its next session after the date of the aet, and 
as to all unsurveyed lands within two years after such adjournment 
after notice by the Secretary of the Interior to the governor of the 
State that the surveys have been completed and confirmed, was not a 
condition or limitation of the grant, but merely a direction to the Sec- 
retary of the Interior. 

4v section 2490, Revised Statutes, selections are to be made under sec- 
tion 2480 (the act of September 28, 1850), and not as provided by the 
net of March 12, 1860, and the act of Mareh 2, 1849, relating to swamp 
lands in Loutsiana. 

The authority conferred by the act of June 27, 1902 (32 Stat., 400, 402), 
upon the Forester of the Department of Agriculture to select lands 
from certain Indian reservations to constitute a forest reserve, did not 
authorize him to reserve the swamp lands conveyed to the State of 
Minnesota by the act of March 12, 1860. 

The creation, subsequent to the passage of the act of Mareh 12, 1860, of 
an Indian reservation upon the lands which were free pubhe lands at 
the date of the passage of that act, did not give the Indians such tide 
to swamp Jands embraced within the mits of the reservation as 
will prevent the fulfillment of the Government’s grant of lands to 
Minnesota. 

DEPARTMENT OF JUSTICE, 
Sune 15, 1906. 


Str: I have received your letter stating that, ‘Supon the 
initiative of the Department of Agriculture and at the re- 
quest of the Secretary thereof.” you transmit for my con- 
sideration a communication from him * wherein certain 
sugeestions are made and criticism offered of the admints- 
tration by your ** Department of the act of March 12, L860 
(12 Stat.. 3). which makes a grant of swamp and overflowed 
lands to the States of Minnesota and Oregon.” 

The Seerctary of Agriculture, in a letter inclosed by vou, 
says that— 

‘“The State of Minnesota has filed in the Department of 
the Interior lists of selection under the act of March 12. 
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1860 (12 Stat., 3), for 17,000 acres of claimed swamp lands 
in the Chippewa Indian Reservation in Minnesota, reserved 
by Executive order of May 26, 1874, the treaties of May 7, 
1864 (13 Stat., 693), and March 19, 1867 (16 Stat., 719), and 
Executive order of November 4, 1873. These lists are 
pending in your Department, and embrace 6,296 acres 
within the Minnesota National Forest Reserve which was 
classified as timber land by your Department and selected 
by the Forester of this Department under the act of June 
27, 1902 (82 Stat., 400), and more than 1,800 acres of land 
for which payment to the Indians was provided by the act 
of August 19, 1890 (26 Stat., 357).” 

Therefore you request my opinion upon questions stated 
by you, as follows: 

* First. Does the act of March 12, 1860, supra, make a 
grant dn presente to the State of Minnesota of all swamp 
and overflowed lands thereby rendered unfit for cultivation 
within said State. 

“Second. [f said act makes a present grant of lands to 
. be thereafter identified, do the provisions of the second sec- 
tion create a condition subsequent annexed to an estate in 
fee, or do such provisions merely confer a right or privilege 
of selection upon the State not found in the swamp-land act 
of September 28, 1850. 

“Third. [f you should conclude that said second section 
imposes any limitation whatever upon the grant, either as 
a condition precedent or as condition subsequent, did the 
acceptance by the State of the plan of adjustment proposed 
by the land department with reference to the field notes of 
the Government surveys as a basis of identification amount 
to a selection by the State within the meaning of said sec- 
tion. (See Copp’s Land Laws, vol. 2, p. LOS.) 

**Fourth. If the provisions of the second section create 
a condition subsequent, do the acts of Congress referred to 
hy the Secretary of Agriculture amount, in the exercise of 
aright of forfeiture, to a legislative assertion of ownership 
of the property on account of a breach of the condition.” 

The act of March 12, 1860, is as follows: 

‘*That the provisions of the act of Congress entitled ‘An 
act to enable the State of Arkansas and other States to re- 
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claim the swamp lands within their limits,’ approved Sep- 
tember twenty-eieht, eighteen hundred and fifty, be, and the 
same are hereby, extended to the States of Minnesota and 
Oregon: Promded, That the grant hereby made shall not 
include any lands which the Government of the United 
States may have reserved, sold, or diposed of (in pursuance 
of any law heretofore enacted) prior to the confirmation of 
title to be made under the authority of the said act. 

‘*Srec. 2. That the selection to be made from lands already 
surveyed in each of the States, including Minnesota and 
Oregon, under the authority of the act qforesaid. and of the 
act to ald the State of Louisiana in draining the swamp 
lands therein, approved March second, one thousand eight 
hundred and forty-nine, shall be made within two vears 
from the adjournment of the legislature of each State at its 
next session after the date of this act; and, as to all lands 
hereafter to be surveyed, within two years from such ad- 
journment at the next session, after notice by the Seeretary 
of the Interior to the Governor of the State that the sur- 
veys have been.completed and confirmed.” 


And the act of September 28,1850 (9 Stat., 519), provides 
that: 


To enable the State of Arkansas to construct the neces- 
sary levees and drains to reclaim the swamp and overflowed 
lands therein, the whole of those swamp and overflowed 
lnnds. made unfit thereby for cultivation, which shall remain 
unsold at the passage of this act, shall be, and the same are 
hereby, granted to sitid State. 

“Sec. 2. Tt shall be the duty of the Secretary of the 
Interior. as soon as may be practicable after the passage of 
this act, to make out an accurate list and plats of the lands 
described as aforesaid, and transmit the same to the governor 
of the State of Arkansas, and, at the request of said gov- 
ernor, cause a patent to be issued, to the State therefor; and 
on that patent, the fee simple to said lands shall vest in the 
sid State of Arkansas, subject. to the disposal of the legis- 
lnture thereof.” | 


Your first question is whether the swamp land grant Isa 
grant en present’ to the State of Minnesota of all the swamp 
lands therein, to be afterwards identified, 


- 
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I shal] not dwell upon this question, because your Depart- 
ment and the courts have frequently held that it is such a 
grant. 

It has been held that the legal title does not pass until 
patent, and that when it does pass it relates to the date of 
the granting act. (Rogers Locomotire Works vo Encagrant 

umpany, 164 ULS., 559, 570; Meehiqun Land and Lumber 
Company Vv. Rust, 168 U. S., 589, S91.) 

Aside from the decisions, it seems clear that the intention 
of Congress was to give the beneficial title immediately to 
the State of all swamp lands in it, as ayvainst claimants 
attenipting to initiate rights afterwards, except under laws 
theretofore enacted. 

Thus, section 1 of the act of 1860 makes the exception 
that the grant should not include any lands which the Gov- 
ernment may have ** reserved, sold, or disposed of (in pur- 
suance of any law heretofore enacted) prior tothe confirma- 
tion of title to be made under the authority of the said 
act’ (the said act being that of September 28, 1850, above 
referred to). The confirmation of title under that act 
would be the patenting. And anact in pard materia, that 
of March 2, 1855, for the relief of purchasers and locators 
of overflowed and swamp.lands, provides that where the 
States have sold before patent and lands have been taken up 
by preemptors, etc., the Federal Government should pay 
over to the State the price received, thus recognizing the 
beneficial ownership to be in the State before patent to it. 
See also Wright v. Poscharry (21 U. S., 488), holding, in 
effect, that the patent is litle more than a muniment of 
title to lands already belonging to the State. 

You next ask whether the provisions of section 2 of the 
act of March 12, 1860 (12 Stat., 3), contain a condition pre- 
cedent or condition subsequent, and vou follow this up by 
questions as to compliance or non-comphance with the sup- 
posed condition precedent and forfeiture and entry under 
the supposed condition subsequent. 

The condition precedent or subsequent supposed to exist 
is that there must be a sclection of the land within two vears 
from the adjournment of the legislature of the State, after 
notice by the Secretary of the Interior to the governor that 
surveys have been completed and confirmed. The original 
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object of this notice seems to have been to enable the legis- 
ture tou provide funds to pay for a selection by the secretary 
and surveyor-general. (See sec. 2 of the act of 1860 
above referred to, and the act of Mar. 2, 1849, it refers to, 
relating to swamp lands in Louisiana.) However, one of 
the courts and the land office seem to have regarded the act 
of 1849, as embraced in that of 1860, as requiring a selection 
by the State. It was one at the expense of the State. 

Section 2 of the act of 1860 is no longer in force, portions 
of the act being embraced in the Revised Statutes (secs. 
2490, 5596), | 

Section 2490 of the Revised Statutes omits from that 
second section the reference to the act of March 2, 1M). 
concerning swamp lands in Louisiana, and section 2480 of 
the Revised Statutes takes us back from section 2 of the act 
of 1860 to the act of September 28, 1850, in the matter of 
selecting or identifying the swamp lands. By section 2490 
selections are made under the act of 1850 (embodied in Rey. 
Stat., sec. 2480), and not as provided in the act of 160 and 
the act relating to Louisiana. Under the act of 1850, as 
held by Seeretary Schurz (Copp’s, Pub. Land Laws, vol. 2. 
p. 1091), and in Jengra ve. Mune (29 Fed. Rep., 830), the 
selection was to be made by the Seeretury of the Literior 
and not by the State. 

The provision of the act of 1850, as embodied in Revised 
Statutes, section 2480, ts as follows: 


Tt shall be the duty of the Secretary of the Interior to 
Inake accurute lists and plats of all such lands, and transmit 
the same to the governors of the several States in which 
such Jands may lie, and at the request of the governor of 
any State in which said swamp and overtlowed fands may 
be, to cause patents to be issued to said State therefor, con- 
veying to said Stute the fee simple of said land.” 


If the selection or identification of the land 1s to be made. 
not by the State grantee, but by the grantor’s officer, then 
the requirement of Revised Statutes, section 2490, that it 
should he made within two vears, can hardly have been 1- 
tended as a condition or limitation of the grant. It 134 
direction to the Secretary of the Interior merely. 

Treating it asmerely directory, it still might be urged that. 
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if not yet complied with, the rights of a third party coming 
in ought to be protected. 

Without saying that this principle should not in some 
“ses be applied, as it was by the Secretary of the Interior 
in 23 L. D., p. 305, it seems to me there are not at present 
intervening rights which should stand in the way of the ful-— 
tllment of this grant to the State. | 

Obviously the forestry reservation referred to by the 
Secretary of Agriculture does not constitute an obstacle of 
the kind referred to, because forestry reservations do not 
belong to third parties, but to the Government. 

The riehts of the Indians in or to the reservation estab- 
lished after 1860 upon free public lands seem now to have 
been reduced by the act of January 14, 1889, to a right to 
receive the proceeds in money of the lands instead of keep- 
ing the lands themselves—that Is to say, supposing the sub- 
sequent creation of the Indian reservation upon lands which 
were free public lands at the date of the swamp land grant 
eave the Indians any title fo swamp lands. 

I do not think any such supposed rights of the Indians to 
money should now stand in the way of the fulfillment. of 
the Government's grant of the lands to the State. © Equiva- 
lent money could be paid to the Indians if any is due for 
swamp lands in the former reservation. 

Treating the matter, then, as wholly one between the 
(rovernment and the State, 1 do not think that the creation 
of a forestry reserve, under a general law authorizing the 
forestry oflicer to select lands for such reserve and not by a 
direct act of Congress specifying the Jands to be included 
in such reserve, should be held to authorize the forestry 
officer to include these swamp lands. 

Respectfully, 
CHARLES W. RUSSELL, 
lssistant Attorney-General, 

Approved: 

W.H. MOODY. . - 

The SECRETARY OF THE INTERIOR. 
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RAILROAD LAND GRANTS—APPLICATION OF CASE OF 
SJOLI «2. DRESCHEL. 


The Secretary of the Interior, in the administration of the several land 

grants to railruads, is not bound to follow the broad principles quoted 

> in the decision of the Supreme Court in the ease of Sjoli vy. Dresehel 

(190 ULS., 564), but may confine what. is said therein toa state of facts 
sinilar to those then before the court. 

No title passes to Heu lands before approval by the Secretary of the 
Interior of the company’s list of selections; and, when so approved, 
the lands are to be considered as fally selected as of the date of the 
listing, so as to give to the company superiority over the right of home- 
stead or preemption claimants settling after the listing by the company. 


DEPARTMENT OF JUSTICE, 
Sune 19, 1906. 

Str: I have received your request for an opinion, in which 
Vou say: 

**fna decision of the Supreme Court of the United States 
announced December 18, 1905, in the case of Lten OL Njolé 
Vv. Charles Dreschel A909 UL S., 564), Involving title to a tract 
of land within the first indemnity limits of the grant of 
public lands made by the act of Congress of July 2, 1864 
(13 Stat., 365), to the Northern Pactlic Railroad Company, 
it was held, among other things, upon propositions deduced 
‘from numerous cases’ in that court relating to said act: 

“1. That no rights to lands within indemnity limits will 
attach in favor of the railroad company until after selec- 
tions made by it with the approval of the Secretary of thie 
Interior. 

‘2. That up to the time such approval is given. lands 
within indemnity limits, although embraced by the com- 
pany's lists of selections, are subject to be disposed of by 
the United States, or to be settled upon and occupied under 
the preemption and homestead laws of the United States. 

**3. That the Secretary of the Interior has no authority 
to withdraw from sale or settlement lands that are within 
indemnity limits which have not been previously selected, 
with his approval, to supply deticiencies within the place 
limits of the company's road. 

‘The cases which it is said justify iliest deductions are 
cited in a foot-nofe at the bottom of page 2 of the decision.” 
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You point out that in the case under consideration the 
facts were that prior to the time when, in pursuance of the 
regulations of the Department, the railroad company filed 
its list of selections of indemnity lands, Sjoli settled upon 
the Jand, the settlement being in 1iss4 and the listing by 
the company in 18585; that vour Department has been 
holding that the listing of the lands by a company scgre- 
gates the land until final action by the Secretary in approv- 
ing or disapproving the selections; and that the decision by 
the Supreme Court, followed literally, invites settlement 
and entry while selections await approval, and may result in 
defeating all pending indemnity selections. You say that 
you are not inclined to give such broad effect to the decision 
if it can be avoided, and submit the question whether the 
Land Department, inthe administration of the several grants. 
is bound to follow the broad principles quoted) from) this 
decision, or whether the same should be construed with due 
regard to the particular facts set forth in the case before the 
court and Jimited accordingly. 

You say you do not recall any decision of the Supreme 
Court to the effeet that an inchoate right is not secured 
upon the filing of the company’s list of selections. 

The language in the case referred to, in my opinion, does 
not scem to be intended to cover all land grants, but that to 
the Northern Pacifie Rathroad Company which contains, in 
section 6, certain special language applying the homestead 
and preemption laws to lands along the line of the ratlroad. 
It is for this reason that the court referred. first of all, to 
[hoaritt ve Schultz (80 CU. 8., 189), and refers to so many 
other cases concerning the Northern Pacific Ratlroad grant. 

There is, accordingly, less reason for following the prinet- 
ples as stated by the court in questions arising under other 
grants than in questions arising in the adjustment of the 
Northern Pacific grant. 

Undoubtedly the Supreme Court has said, and repeatedly 
said, that no title passes to Heu lands before approval by 
the Secretary of the company’s list of selections; and the 
court has stated, as to the Northern Pacifie grant especially, 
that the Secretary has no authority to withdraw lands from 
sale or settlement which have not been previously selected 
with bis approval., 
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But in a case which has not been referred to either by 
vou or by the court in Sjolt ve Dresehel, namely, Oregon 
and California Radroad Company Vv. Cnited States (189 
UL S., 112), the court uses the following language: 


** Now, it has lone been settled that while a railroad com- 
pany, after its definite location, acquires an interest in the 
odd-numbered sections within its place or granted limits, 
which interest relates back to the date of the granting act, 
the rule is otherwise as to lands within indemnity limits. 
As to lands of the latter class, the company acquires no 
Interest In any specific sections until a selection is made 
with the approval of the Land Department: and then its 
right relates to the date of the selection.” 


This seems to mean, and in fact no other meaning can be 
made out of it. that when the Secretary approves the lists of 
the lands, the lands are to be considered as fully selected as 
of the date of listing. This appears to be the real question 
as to which you are concerned —that is to say, whether, 
When there is an approval by the Secretary, the selection of 
the railroad company relates back to the date of the listing. 
sO as to give If superiority over the right of the homestead 
or preemption claimant settling after the listing by the 
company. 

What vou desire meto decide isyas T understand, whether 
the languave in the Sjo/ case requires vou to give no effect 
to the company’s list. if afterwards approved by you, or 
before vou for approval, as against homestead or preemption 
claimants settling after the company files tts list. 

The court seems careful to avoid so deeiding in Njo/7 y, 
Dreschel, because it takes pains to point out that there weaver 
was any approval of the lists in’ that case, and) repeatedly 
alludes to the fact of the settling of Sjoli before the listing 
by the company. In /harstt yy. Schultz also, it points out 
that the settlement was prior to the Hsting and to any 
attempt at selection on the part of the company. 

Ihave been unable to find a case in which the court has 
had before it for consideration a preemption or homestead 
claim originating offer the listing by the company and has 
held that. the listing would not give the superior right to 
the company either by relation of its title from approval 
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by the Secretary to the date of the tiling of its list of sclec- 
tions or by the mere operation of priority of action in favor 
of one of two claimants equally entitled to take the land. 

In Cohens ve Vergénia (6 Wheat., 399), the Supreme 
Court, by Chief Justice Marshall, says: 

The counsel for the defendant in error urge, in opposi- 
tion to this rule of construction, some d@/cfa of the court, in 
the case of Marbury ve Madison. 

‘It is amaxim not to be disregarded that general expres- 
sions, in every opinion, are to be taken In connection with 
the case in which those expressions are used. If they go 
bevond the case, they may be respected, but ought not to 
control the judgment in a subsequent suit when the very 
point is presented for decision. The reason of this maxim 
is obvious. The question actually before the court is Inves- 
tivated with care, and considered in its full extent. Other 
principles which may serve to illustrate it are considered in 
their relation to the case decided, but their possible bearing 
on all other cases is seldom completely investigated. 

“In the case of Warhiry vo Madison, the single question 
before the court, so far as that case can be applied to this, 
was Whether the legislature could give this court) original 
jurisdiction ina case in which the Constitution had clearly 
not given it,and in which no doubt respecting the construc- 
tion of the article could) possibly he raised. The court 
decided, and we think yery properly, that the legislature 
could not give original Jurisdiction in such a case.” 


In my opinion the language of Chief Justice Marshall 
applies to the question vou submit to me, and you are not 
bound to follow the broad language in Njo/7} vy. Dreschel, but 
nay confine what is said in that case to a state of facts simi- 
lur to the one before the court, which involved a settlement 
by the preemptor prior to the listing by the company, the 
patenting of the land to the preemptor, and no approval at 
any time of the list of selections filed by the company. 

Respectfully. 
CHARLES W. RUSSELL, 
alasestant Attorney-General, 

Approved: 

W. EL MOODY. 


The SECRETARY OF THE INTERIOR. 


636 Assistant Treasurer— Qualification of Successor. 


ASSISTANT TREASURER—HOLDING OVER—QUALIFICATION 
OF SUCCESSOR. 


An Assistant Treasurer of the United States may lawfully continue to 
perform the duties of his office after the expiration of his term of four 
years, and until the qualiication of his successor, Congress having 
expressly provided in the acts of March 2, 1895 (28 Stat., SO8, 844), 
for the continuance in oflice of all officers of the Treasury Department 
under similar conditions. 

The sureties on the bond of an assistant treasurer continue liable for his 
acts while continuing in office after the expiration of his term and 
until the qualification of his successor. 

The Secretary of the Treasury may defer the qualification of an assistany 
treasurer until a proper count can be made of the funds in the sub- 
treasury under a predecessor, in accordance with the custom of the 
Treasury Department. 

DEPARTMENT OF JUSTICE, 
Sune 27, 1906. 

Sir: The questions which you ask me by your letter of 
June 23 are briefly these: (L) May the assistant treasurer 
of the United States at San Francisco, who was recently 
reappointed but has not yet qualified, continue to perform 
the duties of his ofhce after the expiration of his term of 
four years and until he has qualified; (2) are the sureties 
on his bond, given under his former commission, Hable for 
his acts while so continuing in office and until the qualitica- 
tion of his suecessor; (8) is the Secretary of the Treasury 
authorized to defer the qualification of the assistant treas- 
urer under his new commission until a proper count can 
be made of the funds in his possession, according to the 
custom of the Treasury Department. 

It appears that Julius Jacobs, the assistant treasurer in 
question, was appointed on May 28, 1902, fora term of four 
years from that date; that he was reappointed on May 9, 
1906, for a ‘term of four years from the date of oath;” and 
that he has not yet taken the oath under his new com- 
mission. You state that it is desireble that his qualification 
under his new appointment be deferred until a count can be 
nade of the moneys in his custody, for the purpose of fix- 
ing the liability of the sureties under the old and new bonds, 
and that this can not be done at the present time, owing to 
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the inaccessibility of some of the vaults of the subtreasury 
at San Francisco due to the recent earthquake and fire. 

You refer to my opinion of January IL, 1905 (25 Opin., 
332), Which held that an Interstate Commerce Commissioner 
“an not lawfully continue to act as Commissioner after his 
term of otlice as fixed by law has expired. In support. of 
this view I quoted from certain opinions of my predecessors 
(14 Opin... 259; 17 Opin., 648), holding. respectively, that a 
surveyor of customs and a bureau chief inthe Navy Depart- 
ment could not lawfully hold over after the expiration of 
the terms for which they were appointed. It is to be no- 
ticed that in none of these cases was there any provision by 
Congress for holding over. and the conclusions reached were 
based on the general rule that where Congress has not au- 
thorized an officer to hold over until his successor is ap- 
pointed and has qualitied his ineumbeney must be deemed to 
cease at the end of his term. 

Ilere the case is different. Congress has expressly pro- 
vided in the acts of March 2, 1805 (28 Stat., SOS. S45). for 
the continuance in office of all officers under the Treasury 
Department after the date of the expiration of their terms 
of office and before the appointment and qualification of 
their successors, and also for the waiving of the requirement 
of anew bond during that pertod in the discretion of the 
ofticer whose duty if is to take and approve such bonds. The 
provisions referred to are as follows: 


‘That the Secretary of the Treasury be, and he is hereby, 
authorized and directed to pay to all) officers under the 
Treasury Department whose terms of othice have expired or 
shall expire before the appointinent and qualification of 
their successors, and who have been performing or shall 
perform the duties of their respective oflices after the date 
of such expiration, the salary. compensation. fees, or emol- 
uments authorized or provided by law in each case for the 
respective Incumbents of the offices: Lrarcadd, That uo such 
pavinent shall be made for any services rendered by any 
such officer wrongfully holding after the appointment and 
qualification of his successor, (28 Stat.. S44.) 

In the discretion of such oflicer the requirement of a 
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new bond may be waived for the period of service of 4 
bonded officer after the expiration of a four-year termof 
service pending the appointment and qualification of his 
successor: * * * Prowded further, That the liability 
of the principal and sureties on all official bonds shall con- 
tinue and cover the period of service ensuing until the 
appointment and qualification of the successor of the prir- 
cipal” * * * (28 Stat., 808.) 


In view of these clear and express enactments, I have no 
hesitation in advising you that the assistant treasurer at 
San Franeisco may lawfully continue to act as such under 
his former commission and bond until his successor (who ts 
himself) has qualified, and that the sureties on the bond 
given under his commission of May 28, 1902, are liable for 
his acts while thus continuing in office. 

As to vour question whether vou are authorized to defer 
Mr. Jacobs’s qualification until the funds in his possession 
can be properly counted, I think this matter rests largely in 
your discretion. 1 may say, however, that, in view of the 
impossibility of a count being made at the present time. 
owing to the condition of the treasury vaults due to the 
recent San Francisco disaster, and of the desirability of 
miking the count before Mr. Jacobs qualifies, in order to 
fix the liability of the sureties on the bonds, and it not being 
apparent that the delay will work any hardship either to 
Mr. Jacobs or to his sureties, I see no reason why you may 
not properly defer his qualification until access can be had 
to all the subtreasury vaults and the count finally made. 

Accordingly, | have the honor to answer all of vour ques- 
tions in the afhrmative. 

Very respectfully, 
W. H. MOODY. 


The SECRETARY OF THE TREASURY. 
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1. Alexander Archipelago Forest Reserve+-Permit for Use and Occu- 
pancy.—The Secretary of Agriculture has authority under the 
act of June 4, 1897 (30 Stat., 35), to grant a permit for the use 
and occupancy of certain Jand within the Alexander Arehi- 
pelazo Forest Reserve, Dall Island, Alaska, for the purpose of 
conducting a fish saltery, oil, and fertilizer plant. 470. 

2. Same.—The Sceretary may grant such privilege for a longer period 
than one year, and may charge and collect a reasonable sum 
for the privilege granted. /h, 

3. Lease of St. Paul and St. George Islands—Authority of Secretary of 
Commerce and Labor.—The act of February 14, 1905 (32 Stat., 
829), transferred to the Secretary of Commerce and Labor the 
same authority over the islands of St. Paul and St. George, 
Alaska, that was theretofore possessed by the Sceretary of the 
Treasury, and he may therefore lease those islands to the North 
American Commercial Company for the propagation of blue 
foxes. 497. 

4. Same.—The Secretary of Commerce and Labor has authority to 
lease, for the purpose of propagating foxes, such other islands 
in the waters of Alaska as had been so leased by the Secretary 
of the Treasury prior to May 14, 1898. 7h, 

5. Same.—The Secretary of Commerce and Labor has no authority te 
rezulate the killing of fur-bearing animals in Alaska, other than 
fur-bearing seals. [h. | 

6. Removal of Seat of Government to Juneau.— The ownershipand occu- 
pation by the United States of a court-house at Juneau, Alaska, 
by court officials, and the granting of permission by the Judge 
of the first Alaska judicial district to the governorand surveyor: 
general of Alaska to use two rooms of such building for offices, 
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ALASKA—Continued. 
does not constitute such a compliance with the proviso in the 
act of Congress of June 6, 1900 (31 Stat., 321), as will authorize 
the Secretary of the Interior to order the removal of the seat of 
government of Alaska from Sitka to Juneau. 613. 


ALEXANDER ARCHIPELAGO FOREST RESERVE. re 
ALASKA, I. 
AMERICAN REGISTRY. wv VEssens, 1-3. 
ANNAPOLIS, MD. 
SEA WALL. See Conrract, 1. 
APPOINTMENT. 
OF ENGINEER aT Unirep States Mintrary ACADEMY. See MILI- 
TARY ACADEMY. 
Or Specran DispursixnGg AGENTS, TREASURY DEPARTMENT. See 
Treasury DepartMeNt, 15-18. 
OF SUPERINTENDENT OF STATE, War, axp Navy Betinprxe. See 
SUPERINTENDENT OF Stare, War, AND Navy BUILDING. 
APPROPRIATIONS. | 
Support of Armies.—The inhibitiomof Article I, section 8, clause 
12, of the Constitution is confined toappropriations to raise and 
support armics in the striet sense of the word ‘support,’ and 
does not extend to appropriations for the various means which an 
army may use in military operations, or which are deemed neces- 
sury for common defense. — 105, 
PoR CGeuns, CARRIAGES, Ere. See ARMAMENT OF FORTIFICATIONS. 
Lovan Crenk Fuxp. Nce INprans, IS, 
Revexce-Currer Servick, See Treascry DEPARTMENT, 21. 
ARKANSAS. 
Laws in Force ix rink INDIAN TreRITORY—DIstTRIBUTION OF Loy aL 
CREEK FUND. See INDIANS, IS, 
ARMAMENT OF ¥YORTIFICATIONS. 

1. Contract--Royalty on Guns and Carriages—-Appropriation for Arma- 

: ment cf Fortifications.—The United States is authorized to enter 
Inte a contract for the payment of royalty on account of the 
construction of certain guns, carriages, ete., pavable out. of 
appropriations ‘for the armament of fortifications, and for 
other purposes,” approved May 25, 1900 (31 Stat., 180), Mareh 
1, 190) (31 Stat., v4), and June 6, 1902 (42 Stat., 388), not- 
withstanding the fact that the fulfillment of such contract 
nicht extend over a period of more than two vears. 105, 

2. Same-—-Support of Armies.—The inhibition of Article I, seetion 8, 
clause 12, of the Constitution is confined to appropriations to 
raise and support armies in the strict sense of the word ‘Ssup- 
port,’ and does not extend to appropriations for the various 
means which an army may use in military operations, or which 
are deemed necessary for conimmon defense. Jd. 
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ARMY OFFICERS. 

1. Advancement—Retirement—Rank.—The act of October 1, 1890 (26 
Stat., 562), does not authorize the advancement of an officer, 
found physically disqualified, to the next higher grade, when 
his right to such advancement has accrued, and, having been so 
advanced, to be retired with the rank of such higher grade. 414. 

Opinion of March 26, 1904 (ante, p. 158), adhered to. Th. 


2. Retired Army Officers—Advancement—Rank and Pay.— An officer of 
the Army retired under the provisions of the act of October 1, 
1890 (26 Stat., 562), for physical disabilities contracted in the 
line of duty, and placed on the retired list cf the Army with 
the rank and retired pay of one grade above that actually held 
by him at the time of retirement, is not entitled to an addi- 
tional advancement under the provisions of the ariny appro- 
priation act of April 25, 1904 (33 Stat., 264). 158. 

3. Retired Army Officer—Advancement—Public Office.—Oftlicers of the 
Army on the retired list hold public office; but an advance- 
ment of such an officer, as authorized by the act of April 23, 
10# (33 Stat., 264), does not create an office, and is not accom- 
plished by an exercise of the appointing power. 185. 

4. Same—Rank and Pay.—The Attorney-General declines to express 
an opinion upon the question whether a retired officer advanced 
in rank and pay by the Kxecutive under the act of April 23, 
1904, may be paid at the advanced rate before the Senate has 
consented to the advancement, as that question has been 
decided by the Comptroller of the Treasury, whose decision, 
under section 8 of the act of July 31, 1894 (28 Stat., 208), is 
conelusive in law. Jb. 

5. Retired Army Officers—Pay of.—(fticers of the Army, retired under 
the act of April 23, 1904 (33 Stat., 264), who were duly nomi- 
nated for promotion by the President for this purpose and con- 
firmed by the Senate on December 16, 1904, ‘tto date from 
April 23, 1904,” are entitled, respectively, to the pay of the 
higher grade to which they have been promoted, from the date 
of the act, viz, April 23, 1904. 299. 

6. Same.—The general rule is that laws speak from the date of their 
enactment, and whore something remains to be done, not incon- 
sistent with a relation back when it is done, the general rule 
may be applied. 1h. 

7. Deceased Retired Army Officer—Nomination for Advancement— 
Approval of Senate.—The President may send to the Senate for 
approval of his action the names of ofheers on the retired list of 
the Army nominated by him for advancement under the act of 
April 23, 1904 (35 Stat., 264), after the adjournment of the last 
session of Congress, but who died before the convening of the 
present session; and, upon approval by the Senate, the personal 
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representatives of the deceased officers will be entitled to 
> receive the advanced pay due such officers without further 
action by Congress, 312. 

8. Same.— Where, however, a person is appointed to office either 
during @ session or ina recess of the Senate, and dies before con- 
firmation, lis personal representatives must be remitted to Congress 
for the payment of salary earned by such officer, h. 

9. 8ame.—The opinion of July 11, 1904 (ante, p. 185), holding that an 
advancement under the act of April 23, 1904, of an officer cn the 
retired listof the Army does not create or constitute an office and 
is not accomplished by an exercise of the appo'nting power, 
confirmed, Ih, 

ASSISTANT TREASURER OF THE UNITED STATES. Ne 
TREASURY DEPARTMENT, 30-32. 

ATHOS (steamship). See Vessens, 3. 

ATLANTIC AND PACIFIC CANAL COMPANY ACT. (Act of 
June 2s, 1902, 32 Stat., 481.) 4. 


ATTORNEY-GENERAL. 


OPINIONS, 


1. Civil Service Commission—Executive Order.—The Attorney-General 
declines to express an opinion upon the question submitted by 
the Civil Service Commission as to whether the Secretary of the 
Interior in employing persons to make the transcripts of records 
and plats in the General Land Office authorized by the act of 
April 28, 1904 (33 Stat., $853, may select snach persons without 
revard to the civil service act and rules, for the reason that the 
Secretary of the Interior and the Civil Service Comuussion have 
had no conference respecting the question and no disagreerent 
thereon, as is required by the Executive order of November 29, 
1904, before the matter may be submitted to the Attorney- 
General for his opinion, 492. 

2. Construction of a Departmental Regulation not a Question of Law.-- 
The question as to whether or not a citizen of Porto Rico, legally 
a resident of New York, Is cligible for appointment in the 
Marine-HHospital Service under a departmental regalation which 
requires the applicant to bea citizen of the United States, or, 
if of foreten birth, to tarnish proof of American citizenship, does 
not involve any question of law within the meaniny of section 
396, Revised Statutes, and is not, therefore, one properly calling 
foran opinion of the Attorney-General, The requirement not 
being demanded by law, its interpretation may properly be lett 
to the department or burcau responsible for its existence and 
execution, 18 Opin., 621; 20 Opin., 649; 21 Opin., 255, followed. 
183. 

8. Judicial Questions.—The Attorney-General declines to express an 
opinion as to the liability of the postmaster at Baltimore, Md., 
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fora sum of money paid by him to a former clerk in the Baltimore 
post-office, and for which no service was performed, for the 
reason that the question is essentially a judicial one, amounting 
to an inquiry whether in regular Jegal proceedings a court and 
jury would hold that officer Mable. fered, however, that the 
circumstances nay be regarded as showing a prima facie case of 
habilty, and calling for action in the way of securing a judicial 
determination of the question of Nability. 97. 

4. 8ame.— The Attorney-General declines to express an opinion upon 
the question whether a willful refusal to give true answers to 
Inquiries concerning statistics which, by section 6 of the perma- 
nent census act of March 6, 1902 (32 Stat., 52), the Department 
of Commerce and Labor is authorized to collect, would subject 
a person to the penalties preseribed by section 22 of the act of 
March 3, 1899 (30 Stat., 1020), for the reason that the question 
is preeminently one for judicial and not exceutive determina- 
tion, 369, 

5. Matters Belonging to the Department of Justice—Proceedings in a 
Civil Court for Assault—-Hazing.—The Attorney-General declines 
to express an opinion upon the question whether proceedings 
by court-martial would bar proceedings in the civil courts for 
an assault or other crime involved in the offense of hazing, for 
the reason that it would) be of no assistance to those officers in 
the proper discharge of their duties, and should such action 
be taken, the matter would peculiarly be one for the considera- 
tion of his Department. 545. 


¢, Question not Arising in the Administration of a Departmenit.—The 
Attorney-General declines to express an opinion upon the ques- 
tiog propounded by the Secretary of the Interior as to whether 
the preliminary draft of Tithe LN VIII, ‘Railway and Tele- 
graph Companies,’ submitted to him by the Commission to 
Revise and Codify the Laws of the United States, correctly 
embodies the provisions of existing kiuw upon the subject, for 
the reason that the inquiry does not present a question of Jaw 
arising In the administration of his Department. 584. 


7. Question not Involved in a Matter Pending before a Department.—The 
Attorney-General declines to answer the question whether citi- 
zens of the Philippine Islands are entitled to the benefits of the 
patent laws of the United States, there being no case involving 
that question pending before the Department making the 
inquiry. 179. 

8. Questions of Propriety Involving Executive Discretion.—The At- 
torney-General declines to express an opinion upon the ques- 
tion of the propriety of the Secretary of the Interior permitting 
one, Boysen, to go upon the Shoshone Indian Reservation and 
make examinations prior to the completion and approval of the 
surveys of the ceded portion (33 Stat., 1020), it not being within 
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his province to pass upon the propriety of the exercise by the 
Secretary of the Interior of his official discretion. 524. 


8. Same.—The Attorney-General declines to express an opinion as to 
the propriety of a proposed instruction to customs othcials to in- 
quire into the bona fides of the journey and the ownership of 
goods imported in such cases, as he is not authorized to express 
his views upon matters of propriety involving executive judg- 
ment and discretion; neither may he express an opinion as to 
whether the above provision can be enforced on proof that the 
object of the journey was to purchase goods, as the latter isa 
hypothetical as well as a judicial question. The legality of such 
an instruction, however, can not be seriously questioned. 94. 


10. Question Already Decided by the Comptroller Involving a Payment.— 
The Attorney-General declines to express an opinion upon the 
question whether a retired officer advanced in rank and pay hy 
the Executive under the act of April 23, 1904, may be paid at 
the advanced rate before the Senate has consented to the ad- 
vancement, as that question has been decided by the Comy- 
troller of the Treasury, whose decision, under section 8 of the 
act of July 31, 1804 (28 Stat., 208), is conclusive in law. 185, 

11. Questions of Unusual Importance Involving a Payment of money 
where the Comptroller concurs or joins in the request for an 
opinion, 271. 

12. Questions Involving Payments to be Made from Treasury—Rule not 
Without Exception. —Theauthority con‘erred upon the Comptroller 
of the Treasury by section 8 of the act of July 31, 1894 (28 Stat., 
208), to decide questions involving payments to be made from 
the Treasury is complete; but that act does not establish a rule 
which Is universal and without exception. Congress did not, 
by that enactment, intend to shorten the reach of sections 354 
and 356, Revised Statutes, or to repeal pro tanto those sections. 
aol, 


13. Same.— Where a question is presented to the Attorney-General in 
accordance with law for decision, and he is of epinion that the 
nature of the question is general and important in other respects 
than disbursement, and therefore conceives that it is proper for 
him to deliver his opinion, it is final and authoritative under 
the law, and should be so treated by the accounting ofticers of 
the Treasury, even though the question involves a payment to 
be made from the Treasury. 6. 


14. S8ame.—When the Comptroller of the Treasury waives his right to de- 
termine @ matter Involving disbursements within the scope of 
his authority under the law, and requests or suggests a ruling by 
the Attorney-General, the Attorney-General’s opinion should be 
controlling upon the accounting oflicers of the Treasury, and 
should be followed by them unless contrary to some atithorita- 
tive judicial Ceeision, fh. 
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ATTORNEY-GENERAL—Continued. 

15. Same.—The Attorney-General declines to express an opinion upon 
the question whether the rent of a letter box in a post-office by 
an officer of the Army can, under section 3648, Revised Statutes, 
be paid in advance, for the reason that the precise question, 
which involves a payment of money from the Treasury, has 
been passed upon by the Comptroller of the Treasury; and as 
the question is not one of importance in other directions than dis- 
bursements, the decision of the Comptroller will be regarded as 
conclusive. 614. : 


ATTORNEY’S FEES. 
In Craims AGAINST THE UNITED States. See TreEastry DEPARt- 
MENT, 3-6. 
In INpIAN Claims. See INprans, 14-17. 
BATTLE-SHIP CONTRACTS. See Navy, 36, 37. 
BOARD OF GENERAL APPRAISERS. “Se Customs Law, 17-19. 
BOARD OF INQUEST. We Navy, 4. 


BOARD OF SUPERVISING INSPECTORS OF STEAM VES- 
SELLS. Sce SreamBoat INSPECTION SERVICE. 
BOND. 
By AGENT MAKING Fentry. See Customs Law, 6, 7. 
BOUNTY. See Navy, 1. 


BOYSEN, ASMUS.) Ricut or SELECTION—SHOSHONE INDIAN Lanps. 
See INDIANS, 4-6. 


BRIDGES. 

1. Secretary of War—Power to Grant Revocable License-—Rock Island 
Bridge.—The Secretary of War has no authority under existing 
legislation to grant a revocable license to the Davenport and 
Stburban Street Railway Company, or to any other street rail- 
way company, to use jointly with the Tri-City Railway Com- 
pany the lower portion of the Government bridge across the 
Mississippi River, connecting the cities of Rock Island, H1., and 
Davenport, Iowa. 3&9. : 

2. Suggested, That since the question is not free from doubt, such 
permission might be granted in order that the matter may be 
brought before the courts jor judicial determination. Jb, 

See also NAVIGARLE WatTrERsS, 5-12. 
BRITISH VESSELS. “We (ivan, 4. 
BULLION. 

PURCHASE OF, FOR SUBSIDIARY COINAGE. See TreEAsURY DEpArRtT- 

MENT, 33. 

BUREAU OF ANIMAL INDUSTRY, ORDER NO. 124. Ne 
page 249. 

CABRAS ISLAND. 

1. Title to.—The facts contained in a certificate of the record issued 
by the registrar of property at Humacao are suthcient evidence 


s 
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CABRAS ISLAND—Continued. 
that the United States will, upon the purchase thereof, acquire 
from the grantors a good and unencumbered title to Cabras 
Island, Porto Rico. 226. 
2. The conveyance should be to the ‘‘United States of America” 
instead of to the “Department of Light-Houses of the United 
States.” Th. 


CANAL ZONE. Ser Panama, 1. 


CANNED AND CHOPPED MEATS. 
IMmporTATION OF, = See Foop Propucts. 


CASS LAKE INDIAN RESERVATION. 
IstroxreatinGc Liquors See INpians, 19, 20. 


CENSUS OFFICE. Sce DEPARTMENT oF COMMERCE AND Labor, ITT. 
CERTIFICATE OF NATURALIZATION. Se Citizensutp. 
CHEROKEE MINERAL LANDS. Ne INviAns, 0-11. 


CHINESE. 

1. Status of Chinese Exclusion Laws.—The expiration of the treaty of 
December 8, 1804, with China will in no way affect the validity 
of the laws now in force relating to Chinese immigration. 187. 

2. Same.—Theact of April 20, 1902 (32 Stat., 176), reenacting, extend- 
ing, and continuing in force for a period of ten years all laws 
relating to the exclusion of Chinese not inconsistent with treaty 
obligations, must be construed with reference to treaty obliga- 
tions existing between the United States and China at that time, 
and not with reference to treaty obligations which may exist at 
a future time. So construed, only such laws as were in condict 
with treaty obligations at the time of its passage, were not reen- 
acted or extended. //.. 

3. Same.—The treaty with Chika of L868, asamended by the treaty of 
ISSO, Was in part suspended by the terms of the treaty of 1S94 
fora period of ten years, at the end of which time (China hav- 
ing given notices of its final termination) the treaty obligations 
hetwWeen the United States and that Empire will be the same as 
they were immediately before the taking effect of that treaty. 74, 

4. Same.——Only such obligations as arose out of the treaties with China 
were referred to by the Janguage used in the act of April 29, 
Igor. Th, 

5. Returning Chinese Laborer—The ‘' Additional Period.’"—The ‘‘addi- 
tional pertod  ofone vear provided by Article IT of the eonven- 
tion of December 8, 1804, between the United States and China 
(28 Stat., 1210) bevond the pertod in whieh a registered Chi- 
nese daborer is required to return to this country, is only for 
such time as the disability therein) mentioned continues, the 
extreme limit of such extension under any cireumstances being 
one vear., #8. 


CHOCTAW AND CHICKASAW LANDS. Wee Inpians, 1. 


Digest. | 647 


CHOCTAW AND CHICKASAW CITIZENSHIP COURT. “vr 


Inprans, 12, 13. 
CIGARETTE COUPONS. See Lottery, 1-3. 
CIRCULAR TO PASSENGERS. Sr Treasury Department, 34, 35. 


CITIZENSHIP. ; 

Naturalization, Certificate of.—A certificate of naturalization which 
states “and said applicant having personally appeared in court, 
producing such evidence and affidavits, and making such dee- 
larations and renunciation, and taking such oaths as are by the 
said acts required; and all of said papers being filed and re- 
corded, it was ordered that he be admitted to citizenship,” 
mects the requirement of seetion 39 of the immigration act of 
March 3, 1903 (32 Stat., 1222). 23. 

See also INprans, 12. 


CIVIL SERVICE. 
ry 
I. Civin SERVICE COMMISSION, 


1. Detail of Clerks to the Civil Cervice Commission.—Xcction 3 of the 
civil-service act of January 16, 1883 (22 Stat., 405), authorizes 
the dctail of persons in the official service of the Executive 
Departments to be members of the boards of examiners in the 
Civil Service Commission, but does not authorize such detail 
for any other purpose or service, 379. 

Opinion of December 22, 1904 (emte, 301), adhered to. Ib. 

2. Return cf Clerks Detailed to Civil Service Commission.—The provision 
of the legislative, exceutive, and judicial appropriation act of 
February 3, 1905 (33 Stat., 645), prohibiting the detail of clerks 
or other emplovees from the Wxecutive: Departments in Wash- 
ington to the Civil Service Commission for duty in the District 
of Columbia, was not only intended to prohibit further details, 
but to secure the return to their respective Departments of all 
clerks now under detail. 3s2. 

3. Prosecution of Claims by Former Employee—Commission not a 
Department.—The inhibitions contained in section 190, Revised 
Statutes, respecting the prosecution of claims against the United 
States, are not appheable to the United States Civil Service 
Commission, its officers, clerks, or employees, said Comunission 
not being comprehended within the term ‘Department’? as” 
uscd in that section. — 6. 

4. Same.—Mr. A. R. Serven, formerty chief examiner of the United 
States Civil Service Commission, To not otherwise disqualified, 
is entitled to be enrolled as an attorney for the prosecution of 
claims against the United States before the Treasury Depart- 
ment. Lb. 

5. Opinion of Attorney-General — Executive Order.— The Attorney- 
Genéral declines to express an opinion upon the question 
submitted by the Civil Service Commission as to whether the 
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CIVIL SERVICE—(Continued. 
Secretary of the Interior in employing persons to make the 
transeripts of records and plats in the General Land Office 
authorized by the act of April 28, 1904 (33 Stat., 483), may 
select such persons without regard to the civil service act and 
rules, for the rea‘on that the Secretary of the Interior and the 
Civil Service Commission have had no conference respecting 
the question and no disagreement thereon, as is required bv the 
Executive order cf. November 29, 1904, before the matter may 
be submitted to the Attorney-General for his opinion. 492. 

I]. CuassrFiep SERVICE, 

6. Reinstatement of Former Clerk—-War Department.—.\ soldier's 
widow, formerly employed in the War Department under an 
appropriation for emergency clerical work made necessary by the 
war with Spain, who resigned from her position on December 
$1, 1900, which position was covered into the classitied service, 
by section Sof the aet of April 28, 1902 (32 Stat., 171), is eligible 
under Rule 9 of the Civil Service Regulations, to reinstatement 
in that Department. 618, 

7. Same.—Rule 9, as amended, which provides for the reinstatement of 
a person separated, without delinqueney or misconduet, froma 
‘Competitive position’? means the separation from: a position 
comnetitive’ at the time of the request for reinstatement, ani 
not that the position must have been competitive at tho time of 
such separation. — Tb, 

Opinions of June 23 and August 27, 1902 (24 Opin., 81, 105) ap- 
proved, Ib, 
TID. Usecvasstrrep SERVICE. 

8. Temporary Laborers not Transferred to Classified Service.—Section 3 
of the act of April 28, 1902 (32 Stut., 171), providing for the 
transfer to the classified service of the ‘additional clerks on the 
temporary rollyand other employees rendered necessary because 
of the increased work incident to the war with Spain,"' operated 
to classify only those employees occupying positions which at 
that time were within the purview of the civil service act and 
regulations, and did) not place within the classified service 
laborers employed on the temporary roll without regard to the 
character of their work. 487. 

9. Appointment of Engineer at Military Academy. 
ACADEMY. 

CLAIMS. 
DELAWARE IxNpian  CLAtms—ATTORNEYS’  FrEs. | Nr NDIANS 
17. | 
LoyanL Creek CLaimMs. See INDIANS, IS. 
PROSECUTION OF, BY ForMER OFFICER OF THE CIVIL 


Nee MALITARY 


SERVICE 


ComMisstox, See Crvit Service, 3, 4. 


RECONSIDERATION OF CLAIMS FOR INTERN AL-RevENCE TANF: 


Nee INTERNAL REVENUE, 3, 4. 
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CLASSIFICATION DECISIONS OF BOARD OF GENERAL 
APPRAISERS. See Customs Law, 17-19. 


CLERES. 
DeraiL OF Reuistry CLerk To Waite House. See Post-OFFICE 
DeEPARTMENT, 1. : 
Deratin OF CLERKS TO Civin SERVICE ComMisston, See Crivin 
Srervick, 1, 2. 
REINSTATEMENT OF FoRMER CLERK. See Crvib SERVICE, 6, 7. 
COLLECTORS OF CUSTOMS. Se Customs Law, 1, 2. 


COLON. 
Exports To. See PANAMA, 1. 


COMMERCIAL PACIFIC CABLE COMPANY. See Puivierixe 
-IsuANDS, 14. 


COMMISSION TO REVISE AND CODIFY THE LAWS OF 
THE UNITED STATES. ; 
Authority.—In authorizing the Commission to Revise and Codity 
the Laws of the United States of a permanent and general 
nature in force at the time when the same shall be reported, 
Congress invested the Commission with the discretion not only 
to codify and revise, but also to determine what existing laws 
are of a permanent and general nature. 584. 


COMMISSIONER OF INTERNAL REVENUE. We Usternxan 
REVENUE, 3, 4. 


COMPENSATION. Se Navy-Yarp EMpioyvegs. 
COMPTROLLER OF THE TREASURY. See Treasury Devarr- 


MENT, 25-28. 
COMPUTATION OF DRAWBACE. § Se Customs Law, 13, 14. 
CONCESSIONS. 


In Freiaur Rares. See INTERSTATE COMMERCE, 2. 
CONDEMNATION OF PROPERTY. “See (itam, 1. 


CONGRESS. 

Congress may fix the hours of labor upon all the works of the United 

* States, wherever conducted, and make the law binding upon the 
officers of the United States and, through the ageney of con- 
tracts, upon all contractors with the United States. 442. 

CopyrigHtT Laws. See Pituipprne Isuanps, 1-3. 

CONSENT OF, FOR CONSTRUCTION OF BRIDGE, See NAVIGABLE 
Waters, 12. 

MONEY ADVANCED ON CONTRACTS WHEREIN A MEMBER OF CONGRESS 
IS BENEFITED. Sve CONTRACTS, 2. 


CONSTITUTIONAL LAW. 

1. Appropriations.—The inhibition of Article I, section 8 clause 12, of 
the Constitution is confined to appropriations to raise and 
support armies in the strict sense of the word “support, and 
does not extend to approprintions for the various means which 
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CONSTITUTIONAL LAW—(Continued. 


2. 


3. 


4. 


5. 


an army may use in military operations, or which are deemed 
necessary for common defense. — 105. 


Guam.—The Constitution of the United States has not been 


extended to Guam. 61, 


Philippine Islands.—The Constitution and laws applicable to organ- 


ized territories are not in force in the Philippines. 25, 


Involuntary Servitude—Panama Canal Laborers.—A person held to 


labor or service against his will, althongh he may have volun- 
tarily contracted to submit himself to such control, Js 1a a con- 
dition of involuntary servitude within the meaning of the 
thirteenth amendment to the Constitution, 474. 


Same.—A laborer may agree to reside ina specitied place, to per- 


form only specific work, and to remain ina territory a specitied 
time; but if compelled by force or law to comply with his obli- 
gations in these respects he, while thas under compulsion, is In 
a condition of involuntary servitude. — 7h. 


CONSTITUTIONAL PROHIBITION. See Constititionar Law, 1. 
CONSTRUCTION. 


Or DEPARTMENTAL REGULATIONS. See EXECUTIVE DEPARTMENTS, 10. 


CONTRACT LABOR. “ee Panama, 12. 


CONTRACTS. 
1. Implied Warranty in Specifications.—In the specifications upon 


Which certain contracts were made for the construction of a sea 
wall, ete., at Annapolis, Mad., information was given as the 
resuit of test borings by the Government engineer officers, and 
a notition was placed upon the profile of the borings that the 
drawing was made to vive tothe biddera “graphic illustration of 
the conditions which itis believed will be found in doing the 
work: * * * that *Sthe conditions existing between and 


‘around the borings can not therefore be definitely known, and 


the architect or owner is not to beheld responsible for the accu- 
racy of the profile lines and levels of the various materials 
thereon shown’ * * * and that ‘tif the bidder wishes he 
may make sach farther borings as he may desire’? //feld, That 
no warranty or yuaranty was civen by the Government that the 
conditions represented therem existed, and that the drawings 
and phrascology of the notation are not expressive of any such 
contriet.. Gos 


2, Money Advanced on Contract—Members of Congress.—The word 


‘advanced in seetion 3739, Revised Statutes, whieh requires 
the return of money advanced by the Umited States on any con- 
tract Wherein a Member of Congress is benefited, is used in. its 
ordinary legal meaning, and does not apply to contracts that 
have been fully exeented and payment thereon fully made. 71. 


3. United States—Royaity on Guns, Carriages, ete.—The United States 


ix anthorized to enter into a contract for the payment of royalty 
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CONTRACTS—(ontinued. 
on account of the construction of certain guns, carriages, ete., 
payable out of appropriations ‘‘for the armament of fortifica- 
tions, and for other purposes,” approved May 25, 1900 (31 Stat., 
185), March 1, 1901 (31 Stat., 874), and June 6, 1902 (32 Stat., 
388), notwithstanding the fact that the fulfillment of such con- 
tract might extend over a period of more than two years. 105. 

4. Same.—The inhibition of Article J, section 8, clause 12, of the Con- 
stitution is contined to appropriations to raise and support arnues 
in the strict sense of the word ‘support,’? and does not extend 
to appropriations for the varions means which an army may 
use In military operations, or which are deemed necessary for 
common defense. Lh. 

For Batrie-Sinps, See Navy, 36. 
For CONSTRUCTION OF PANAMA CANAL. See PANama, 2-4. 
For Guys, CARRIAGES, ETC. See ARMAMENT OF FORTIFICATIONS. 
For SUPPLIES FOR DEPARTMENTS. See EXECUTIVE DEPARTMENTS, 13. 
For Money ExcHanGe PriviteGe at Euiis Isnanp. See Euiis 
ISLAND. 
COPYRIGHT LAW. See Puiviprixe [suanps, 1-3. 
COURT-MARTIAL. “Sv Navy, 3. 
COURT OF INQUIRY. Sw Navy, 4. 
CUBA. 

1, Guantanamo Naval Station—Proof of Title. —The provisions of sec- 

tion 555, Revised Statutes, are not applicable to theex penditures 

authorized by the act of Mareh 8, 19083 (32 Stat., 1188), for the 
erection of necessary improvements on lands at (iuantanamo, 
Cuba, leased by the United States from the Republie of Cuba 
for the purposes of a naval station. — 160, 

2. Same.—The advance payments of rental to the Government of Cuba 
provided for in article L of the agreement of July 2, 103, may 
lawtally be made without further proof of tithe than the certi- 
fied copies of the deeds conveying the lands to that Govern- 
ment.  Jh, 


CUSTOMS LAW. 
I. OrFricers oF CtusTroms. 


1. Correspondence with Collectors of Customs.—The Secretary of Com- 
merce and Labor is not required, in the execution of the duties 
posed upon him by the act of February 14, 1803 (52 Stat., 
825), to correspond with collectors of customs through the See- 
retary of the Treasury. 3. 

2. Same.—Collectors of customs continue to be officers of the Treasury 
Department, but the Secretary of the Treasury should not inter- 
fere in matters expressly transferred to the Department of Com- 
meree and Labor by the act creating that Department. Zh. 

3. Classification Decisions of the Board of General Appraisers—Binding 
Effect of. —The Secretary of the Treasury and collectors of cus- 
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CUSTOMS LAW—Continued. 
toms are bound by classification decisions of the Board of Gen- 
eral Appraisers, when unappealed from, only so far as such 
decisions affect the goods immediately before the Board tor 
classification. 81. 

4. Same.— The Secretary of the Treasury has authority, and it is his 
duty, to instruct collectors of customs to what extent, if at all, they 
are to be guided by the conclusions, general doctrines, and 
expressions contained in any opinion by the Board of General 
Appraisers, except as regards the merchandise concerning which 
the decixion was made. Jb. 

5. Same.— Where there is conflict between a decision of the circuit court 
on appeal from the Board of General Appraisers, and a subse- 
quent decision of the Board, the Secretary of the Treasury should 
give greater consideration to the decision of the court. J+. 


II. Extry, Bonps, ere. 


6. Penal Bond Required of Agent Making Entry.—Section 2787, Revised 
Statutes, requires collectors of customs to take from an agent or 
person other than the owner making an entry of imported mer- 
ehandise, a bond in the penal sum of $1,000, with condition 
that the actual owner or consignee of the merchandise shall 
delivera full and correct account thereof according to the term: 
and specifications of that section. 66. 

7. Same.—(CGeneral bonds of sufficiently large an amount may, in spe- 
cial cases, be lawfully accepted by collectors of customs in leu 
of the special bonds of $1,000 each required by section 2787, 
Revised Statutes, from agents making entries of imported mer- 
chandise for others, requiring them to produce the declaration 
of the owner in every case where goods may thereafter be 
imported without the same during a specified period. 177, 


VII. Dety—Goovs SuBiectr To. 


8. Picture frames, containing oil paintings which are imported into 
this country for exhibition purposes, are not to be treated as 
parts of “ works of art,’’? and are therefore not entitled te entry 
free of duty under paragraph 702 of the tariff act of July 44, 
1897 (30 Stat., 208). 276. 

IV. DrawsBack. 


9. Certain car brakes, springs, and lighting apparatus were imported 
into the United States for the purpose of ‘being used as parts of 
the equipment of certain railroad cars to be manufactured in 
this country for export. They were not installed in the ¢ars, 
but were present for inspection and were shipped in their 
original packages, or were repacked and shipped, with the 
parts of the cars to which they were subsequently to be attached: 
Held, That such articles were not used “in the manufacture of 
articles manufactured or produced within the United States” 
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CUSTOMS LAW—Contiuued. 
within the meaning of section 30 of the act of July 24, 1897 (30 
Stat., 211), and, as the articles were removed ‘‘ from the custody 
and control of the Government,” they are within the inhibition 
of section 3025, Revised Statutes, and are not now entitled to 
drawback under any provision of law. 125, 

10. Imported Canadian Wagat.—Where, upon the exportation of a pro- 
duct manufactured in the United States from a combination of 
domestic material and foreign material which has paid duty, 
the quantity or meavure of the foreign material actually present 
in th: completed article can be identified to the satisfaction of 
the customs officials, by the evidence of books of account, or 
otherwise, the exporter is entitled under section 30 of the tariff 
act of July 24, 1897 (30 Stat., 211), to drawback of the duties 
paid upon the imported material thus ascertained to be actually 
present in the completed article. 344. 

11. Same.—The word ‘‘ascertained,”’ as used in the proviso to said sec- 
tion 80, is obviously used to deseribe knowledge which is ob- 
tained from evidence, and not merely that which is obtained 
from the exercise of the senses, Th. 

12. Same.—The word ‘‘appear,"’ ax used in that section, does not require 
that the imported materials should appear in the sense of being 
seen in the completed articles, but only in the sense of being 
proven to be present in the completed articles. Jb. 

Opinion of Julv 13, 1898 (22 Opin., 111), athrmed. Jo. 

13. Same —Somputation of, on Imported Wheat.—In computing the draw- 
back on the export of flour made from imported wheat, the 
relative values of the flour and other products at the time and 
place of manufacture should be used as the basis of calculation, 
odd. 

14. Same. —Where only a part of the products from imported wheat is 
exported, the proportionate value of the same for drawback pur- 
poses should be determined without allowing anything for the 
increased price such part would bring in domestic markets 
because of the privilege of drawback. Jhb. 

15. Oil Cake Produced from Imported Linseed.—The prohibition con- 
tained in paragraph 285 of the tariff act of October 1, 1890 (26 
Stat., 586), prevents the allowance of drawback under section 
22 of the tariff act of August 27, 1894 (28 Stat., 551), on oil cake 
produced from linseed imported and entered for consumption 
under the provisions of the former act, but exported after the 
act of 1894 went into effect. 115. 


i 


V. Fines, PENALTIES, AND FORFEITUREs. 


16. The Treasury Department has jurisdiction of the remission of fines, 
penalties, and forfeitures imposed by section 2809, Revised Stat- 
utes, and of the issuing of instructions relating to the execution 
of sections 2779 to 2784, Revised Statutes, inclusive. 535. 
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VI. Boarp oF GENERAL APPRAISERS. 


17. Classification Decisions—Binding Effect of.—The Secretary of the 
Treasury and collectors of customs are-bound by classification 
decisions of the Board of General Appraisers, when unappealed 
from, only so far as such decisions affeet the goods immediately 
before the Board for classification. 81. 

18. Same.— The Secretary of the Treasury hax authority, and it is his 
duty, to instruct collectors of customs to what extent, if at all, 
they are to be guided by the conclusions, general doctrines, and 
expressions contained in any opinion by the Board of General 
Appraisers, except as regards the merchandise concerning which 
the decision was made, Zh, 

19. Same.—Where there is conflict between a decision of the cireuit 
court on appeal from the Board of General Appraisers, and a 
subsequent decision of the Board, the Secretary of the Treasury 
should vive greater consideration to the decision of the court. 7h. 

For Reetiations, CrRCULARS, ETc., OF THE Treastry Depart- 
MENT, 8ee TREASURY DEPAKTMENT, IIT. 
DELAWARE INDIAN CLAIMS. Gre InNpians, 15-17. 
DELEGATION OF LEGISLATIVE AUTHORITY. Xe Exrcr- 
tive DEPARTMENTS, 11. 


DELIVERY OF MAIL. See Postar Service, 2. 
DEPARTMENT OF AGRICULTURE. 
Seerctary of Agriculture. 


1. Importation of Meats from Germany.—The Secretary of Agriculture 
is not authorized under the act of March 3, 1908 (32 Stat., 1157), 
to request the Secretary of the Treasury to refuse admission 
into the United States of certain meats and meat preparations 
coming from Germany, because of the action of the German 
Government in prohibiting the importation of similar goods into 
that country, 62. ° 

2. Permit for use and occupancy of Alexander Archipelago Forest 
Reserve, See ALASKA, I. 

Bereat of ANimaL Ixprstry. Order No. 124. See page 249. 


DEPARTMENT OF COMMERCE AND LABOR. 
I. IN GENERAL. 


1. Transfer of Land to, for Light-House Reservation Purpéses.—The See 
retary of the Navy has authority to transfer control of certaln 
land at San Juan, P. R., reserved by Executive order for naval 
purposes, to the Department of Commerce and Labor, for the 
extension of the light-house reservation at that place. 269. 


co 
xt 
Or 
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DEPARTMENT OF COMMERCE AND LABOR—Continued. 


Jurisdiction. 


2. Anchorage and Anchorage Grounds.— Matters arising under the acts 


4. 


of May 16, 1888 (25 Stat., 151), February 6, 1893 (27 Stat., 431), 
March 6, 1896 (29 Stat., 54), and June 6, 1900 (31 Stat., 682), 
relating to anchorage and anchorage grounds, have been trans- 
ferred by the act of February 14, 1903 (32 Stat., $25), from the 
Treasury Department to the Department of Commerce and 
Labor. 37. 


Regulations Governing Steamboats, etc., at Yacht Races.—The makiny 


of rules and regulations under the act of May 19, 1896 (29 Stat., 
122), to Insure the safety of passengers on excursion steamers, 
ete., at regattas or vacht races, and their subsequent enforce- 
ment by revenne cutters, is ‘business within the jurisdiction ”’ 
of the Department of Commerce and Labor; and, when revenue 
vessels are detailed for that purpose, they are subject to the 
direction and control of the Secretary of that: Department in all 
matters relating to such business, 27. 


Revenue-Cutter Service—-Seal Protection.—The act of February 


14, 1903 (82 Stat., 825), giving the Department of Commerce 
and Labor jurisdiction and control of the seal fisherics, does 
not transfer to that Department the Revenue-Cutter Service or 
any of its vessels or officers, and the Secretary of the Treasury 
is not authorized by said act, or otherwise, to assign revenue 
vessels to the duty of seal protection. | 4. 


Same.—Vossels assigned bv authority of the President to the pro- 


tection of the seal fisheries will henceforth, while so assigned, 
be subject to the direction of the Secretary of Commerce and Labor 
in respect to those duties, but their internal government and 
duties concerning the revenue while thus engaged will be under 
the Secretary of the Treasury. Th. 


Same.—Appropriations for the Revenue-Cutter Service will eontinue 


to be expended by the Secretary of the Treasury, except such por- 
tions, if any, ag may be applied to extraordinary business con- 
cerning seal protection, which latter will be under the control 
of the Secretary of Commerce and Labor, Th, 


The general line of cleavage e-tablished by the act creating the 


Department of Commerce and Labor between it and the Treasury 
Department leaves ‘‘navigation’’ with the former, and little with 
the Treasury Department which does not concern the collee- 
tion, keeping, minting, and disbursing of the public treasure. 
29, 162. 

II. OFFIcers. 


Secretary of Commerce and Labor, 


Seal for Census Office.x—The Secretary of Commerce and Labor is 


authorized, under the act of February 14, 1903 (32 Stat., 825), 
which places the Census Office under his Jurisdiction, to require 
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DEPARTMENT OF COMMERCE AND LABOR —Continued. 


the Director of the Census to provide a seal for that office, as 
directed by section 31 of the act of March 3, 1899 (30 Stat., 1021), 
and to give it a device in accordance with his (the Secretary’s) 
views. I. 


9. Same.—There is nothing in the nature of this duty that is judicial 


or qnasi judicial, or of such a character that its performance 
should not be subject to the direction of the head of the De- 
partment. Jb. 


10. Correspondence with Collectors of Customs.—The Secretary of Com- 


merce and Labor is not required, in the execution of the duties 
Imposed upon him by t e act of February 14, 1903 (32 Stat., 
825), to correspond with collectors of customs through the 
Secretary of the Treasury. 3. 


11. Boarding of Vessels.—The execution of the act of March 31, 1900 


(31 Stat., 58), entitled ‘An act concerning the boarding of ves- 
sels,’? has been transferred by section 10 of the act of February 
14, 1903 (32 Stat., 825), from the Secretary of the Treasury to 
the Secretary of Commerce and Labor, 51. 


12. Certificates of Registry of Vessels.—The duty imposed upon. the 


= 


Secretary of the Treasury by section 4158, Revised Statutes, of 

ransmnitting to collectors of customs blank forms of certificates 
of registry of vessels, was, by the act of February 14, 1903 (32 
Stat., S25), transferred to the Secretary of Commerce and Labor 
49, 


18. Same—Expense—Comptroller of the Treasury.—The question as to 


whether the expense of preparing such blank forms and fur- 
nishing them to collectors can be paid out of the appropriation 
for defraying the expenses for collecting the revenue from cus- 
toms, is peculiarly one for the Comptroller of the Treasury to 
decide (23 Op., 468). Tb, 


14. Regulation of Steam Vessels.—The Secretary of Commerce and 


Labor is not authorized by section 4462, Revised Statutes, to 
ainend, modify, or repeal existing regulations, or to adopt new 
regulations for the enforcement of the provisions of Title 52, 
Revised Statutes, entitled “Regulation of Steam Vessels,”’ 
Without prior action thereon by the Board of Supervising 
Inspectors. The Secretary has, therefore, no authority what- 
ever in the matter, except as conferred by section 4405, Revised 
Statutes. 67, 


15. Same.—Called meetings of the Board of Supervising Inspectors may 


be held at places other than Washington, within the judgment 
of the Secretary of Commerce and Labor, section 4405 speci- 
fying merely the place where the annual meeting of the Board 
shall be held. 0, 
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16. 


17. 


18. 


19. 


21. 


24. 


Designation of River and Harbor Lines.—The power and authority 
to designate lines dividing the high seas from rivers, harbors, 
and inland waters, conferred upon the Secretary of the Treas- 
ury by section 2 of the act of February 19, 1895 (28 Stat., 672), 
was, by section 10 of the act of February 14, 1903 (32 Stat., 
829), transferred to the Secretary of Commerce and Labor. 
149. 

Penalties.—The Secretary of Commerce and Labor has no authority 
to direct the discontinuance of a suit for the recovery of a fine or 
penalty imposed for a violation of the New York Harbor act of 
June 29, 1888 (25 Stat., 209), nor did the Secretary of the Treas- 
ury have such power prior to the taking effect of the act of Feb- 
ruary 14, 1903 (32 Stat., 825), creating the Department of Com- 
merce and Labor. 220. 

The word ‘‘vessels,’”’ as used in the New York Harbor act (25 Stat., 
209), does not relate to vessels in the sense contemplated by 
sections 5292-5294, Revised Statutes, authorizing the remission 
of fines, penalties, and forfeitures, by the Secretary of the 
Treasury. Jb. 

Remission of Penalty—Improper Manifest.—The Secretary of Com- 
merce and Labor has no authority to remit or to reduce a fine 
or penalty imposed under section 15 of the act of March 3, 
1903 (32 Stat., 1217), for failure to comply with sections 12-14 
of that act in regard to the manifests or lists of alien passengers 
required to be furnished by masters of vessels arriving within 
the United States, such power not having been specifically con- 
ferred by Congress. 336. 


. Lease of. 8t. Paul and 8t. George Islands—Authority.—The act of 


February 14, 1903 (32 Stat., 829), transferred to the Secretary 
of Commerce and Labor the same authority over the islands of 
St. Paul and St. George, Alaska, that was theretofore possessed 
by the Secretary of the Treasury, and he inay therefore lease 
those islands to the North American Commercial Company for 
the propagation of blue foxes. 497. 

Same.—The Secretary of Commerce and Labor has authority to 
lease, for the purpose of propagating foxes, such other islands 
in the waters of Alaska as had been so leased by the Secretary 
of the Treasury prior to May 14, 1898. Jb. 

Same.—The Secretary of Commerce and Labor has no authority to 
regulate the killing of fur-bearing animals in Alaska, other 
than fur-bearing seals. Jb. 


. Light-House at Diamond Shoal. See Liunt-Hovse. 


The Secretary of Commerce and Labor has authority to sell a 
windmill formerly used for pumping water at the oyster claire, 
Lynnhaven, Va., but which is no longer needed or used for 
that purpose. 567. 
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25. 


26. 


27. 


28. 


III. Bureacs. 


Census Office. 


The Census Office is an integral part of the Department of Com- 


merce and Labor, and as such is subject to the direction of the 
Secretary of that Department. 11. 


Various objections thereto considered. Jb. 
Seal for.—The Secretary of Commerce and Labor is authorized, 


under the act of February 14, 1903 (32 Stat., 825), which places 
the Census Office under his jurisdiction, to require the Director 
of the Census to provide a seal for that office, as directed by 
section 31 of the act of March 3, 1899 (30 Stat., 1021), and te 
vive it a device in accordance with his (the Secretarv’s; 
views. 1. 


The special agents of the Census Office appointed to collect the 


statistics referred to in sections 7-9 of the act of March 6, 1902 
(32 Stat., 52), ‘Sto provide for a permanent Census Office,”’ are 
required, under section 18 of the act of March 3, 1890 (30 Stat., 
1019), to take an oath or affirmation before entering upon the 
discharge of their duties. 228. 


Reports. 


Printing of Special Bureau Reports—Beef Industry Report.—Section 


89 of the act of January 12, 1895 (28 Stat., 622), authorizes the 
printing of 2,500 copies of special as well as annual reports of 
Department bureau chiefs, when such printing is directed by 
the head of a Department. 377. 


DEPARTMENT OT THE INTERIOR. 


Secretary of the Interior. 


1. Approval of Patents to Choctaw and Chickasaw Lands.—The Secretary 


of the Interior is authorized to approve the patents executed by 
the principal chief of the Choctaw Nation and the governor of 
the Chickasaw Nation for the lands allotted to the members of 
those tribes of Indians in accordance with the provisions of the 
act of June 28, 1898 (30 Stat., 495, 507), and his approval thereof 
is essential to constitute such patents a transfer to the allottees 
of such title as was intended by that act. 460. 


2. Approval of Sale of Inherited Indian Allotment Lands.—The courts 


for the northern district of Indian Territory have no jurisdiction 
or power to decree partition and sale of an inherited Indian 
allotment covered by a patent. without the approval of the 
Secretary of the Interior, whese authority to approve or disap- 
prove such sales is not disturbed by section 2 of the act of April 
28, 1904 (53 Stat., 573). 582. 


° 
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8. Same.—The difference between a Quapaw allotment and others is aint 


title is not given to the United States in trust in the case of the 
Quapaws. 16. 


4. Attorneys’ Fees—Choctaw and Chickasaw Indian Funds.—The Xecre- 


10. 


11. 


tary of the Interior is without authority either to refuse to issue 
warrants to Messrs. Mansfield, McMurray, and Cornish for the 
amount fixed by the Choctaw and Chickasaw citizenship court 
as compensation for services rendered by them to the Choctaw 
and Chickasaw nations in preventing allotment or disposition 
of their tribal property to ‘‘court claimants,’’ or to delay the 
issnance of such warrants upon the ground that the amount. is 
excessive, or that proposed legislation may give the right of 
appeal in some of the cases determined by that court. 320. 


. Freedmen’s Hospital—Water Main.—The Secretary of the Interior 


has authority to prevent the Commissioners of the District of 
Columbia from laying a water main across the land upon which 
the Freedmen’s Hospital is to be erected. 515. 


. 8ame.—The permission granted the Commissioners of the District 


of Columbia by the Chief of Engineers in charve of the public 
buildings and grounds in the District to lay a water main across 
the land upon which the Freedinen’s Ifospital is to be erected 
was a mere license, without consideration, and, being still execu- 
tory, is revocable at will. Jb. 


. Lease of Cherokee Mineral Lands.—An instrument dated July 9, 


_ 1901, purporting to be a mineral lease from a Delaware Indian 
of certain lands in the Indian Territory, was void at its incep- 
tion, as the power to make such a lease was, at that time, vested 
exclusively in the Secretary of the Interior. Act of June 28, 
1898, seca. 13, 16 (30 Stat., 498). 168. 


. Same.—This authority was taken from the Secretary of the Interior 


by section 73 of the act of July 1, 1902 (32 Stat., 727), and it is 
now impossible for him to give validity to the lease, either in 
whole or in part. Jb. 


. Bame.—Under section 72 of the act of July 1, 1902 (32 Stat., 726), 


Cherokee citizens have the power, with the approval of the Secretary 
of the Interior, to lease their allotinents, when selected, for 
mineral purposes. Jb. 

Railroad Land Grants—Application of Case of Sjoli v. Dreschel (199 
U. 8., 664).—The Secretary of the Interior, in the adininistration 
of the several land grants to railroads, is not bound to follow the 
broad principles quoted in the decision of the Supreme Court 
in the case of Sjodi v. Dreschel (199 U.S8., 564), but may confine 
what is said therein to a state of facts similar to those then 
before the court. 632. 

Same.— No title passes to lien lands before approval by the Secretary 
of the Interior of the company’s list of selections; and, when so 
approved, the lands are to be considered as fully selected as of 
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the date of the listing, so as to give to the company superiority 
over the right of homestead or preemption claimants settling 
after the listing by the company. Jb. 
DEPARTMENTAL REGULATION. See Executive DEPARTMENTS, 
10-12. 
DEPOSIT OF SAVINGS. ‘ce Navy, 16. 
DESERTERS FROM GERMAN VESSELS. See Extrapition. 
DETAIL. 
Or CLERKS TO THE Civit SERVICE Commission. See Crviu SERVICE, 
12. 
Or RecistRy CLERK TO WHITE House. See Post-OrricE DEPaRT- 
MENT, I. 
DIAMOND SHOAL LIGHT-HOUSE. See Liant-Hovse. 


DIPLOMATIC OFFICERS. 

1. Head Tax—Alien Diplomatic Officers.—The act of March 3, 1903 (32 
Stat., 1213), which requires the payment by transportation 
companies of a duty of $2 for each and every passenger not a 
citizen of the United States, or of Canada, Mexico, or Cuba, 
who shall be brought into the United States by them, applies 
as well to alien officials coming into the United States on diplo- 
matic missions as to aliens who are private individuals and 
come here for other purposes. 370. 

2. Same—Charge upon Transportation Companies.—The duty thus im- 
posed is not a tax upon the officials of foreign governments, but 
is merely a charge imposed upon the transportation company 
for every passenger brought into the United States by it. Jb. 

DIRECTOR OF THE MINT. See Treascery DEPARTMENT, 33. 
DISBURSING AGENTS. See Treasury DEPARTMENT, 13-18. 
DISMISSAL. See Navan AcADEmMY, 2. 

DISTRIBUTION. ce Inprans, 18. 


DISTRICT OF COLUMBIA. 

1. Holidays—Hours of Labor in Executive Departments.—‘‘ Every Satur- 
day after 12 o’clock noon” is a holiday for all purposes within 
the District of Columbia, and is therefore one of the ‘days 
declared public holidays by law’? within the meaning of the 
statutes regulating the number of hours of labor which must be 
required of all clerks and employees in the Executive Depart- 
ments, Consequently, heads of Departments are not obliged to 
require labor of such clerks, etc., after the hour of noon on 
Saturdays. 40. 

2. 8ame—District Code.— Heads of Departments must require at least 
seven hours’ labor of all their clerks and other employees every 
day in the year except Sundays and days declared to be holi- 
days by section 138 of the Code of the District of Columbia, 
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and during authorized leave; and, if the public service requires 
it, the hours of labor may be extended by special order and 
may include holidays as well as ordinary days. Jb. 

3. Freedmen’s Hospital— Water Main.—The Secretary of the Interior 
has authority to prevent the Commissioners of the District of 
Columbia from laying a water main across the land upon which 
the Freedmen’s Hospital is to be erected. 515. 

4. Same.—The permission granted the Commissioners of the District 
of Columbia by the Chief of Engineers in charge of the public 
buildings and grounds in the District to lay a water main across 
the land upon which the Freedmen’s Hospital is to be erected 
was a mere license, without consideration, and, being still 
executory, is revokable at will. Jb. 

5. Eviction from Public Lands in the District of Columbia. Geel 
1797, Revised Statutes, ax amended by the act of April 28, 1902 
(32 Stat., 152), authorizes summary proceedings against those 
persons only who are in unlawful occupancy of public buildings 
or grounds in the District of Columbia. This involves the 
question of title of the United States to the property in question, 
and the officer charged with this duty must determine correctly, 
at his peril, that the occupant is such trespasser. 18. 

6. Same.— The above section does not authorize the summary depri- 
vation of a rightful possession without due process of law; and, 
except in a few rare instances, mere legislation, or ministerial 
acts under it, would not be due process. 7h, 

7%. Same.—Occupants of lands in the District of Columbia who have 
been in possession thereof for a number of years under claim 
of title are not required to establish their right in court, and 
thereby relieve the Government from the burden of first estab- 
lishing its own title or right to possession, as it must, if these 
are contested. Jb. 

8. Same.—The marshal has no discretion in the performance of the 
duty imposed upon him by the statute, and in so doing has the 
same right to summon assistance that he has in executing 
other lawful process. Jb. 

9. Unlawful Occupation of Public Grounds—Secretary of the Interior.— 
Section 1818, Revised Statutes, which direct the Secretary of the 
Interior to prevent the unlawful occupation of “the public 
streets, avenues, squares, Or reservations in the citv of Wash- 
ington,’’ is still in force and has not been modified by subse- 
quent legislation, including that portion of the act of April 28, 
1902 (32 Stat., 152), amendatory of section 1797, Revised Stat- 
utes, which imposes a similar duty on the Chief of Engineers in 
regard to ‘‘the public buildings and grounds in the District of 
Columbia.’’ 111. 

DRAWBACK. Se Cusroms Law, IV. 


DREDGE. We Navicasie Waters, 2, 3. 


~y 
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EIGHT-HOUR LAW. See Panama, 8-11, 14, 15. 
‘““ELEU,” STEAM TUG. See Hawan, 2. 


ELLIS ISLAND. 

1. Money Exchange Privilege—Construction of Contract.— A stipulation 
in acontract between the Government and a certain firm grant- 
ing to the latter the money exchange privilege at the Ellis 
Island immigrant station, New York Harbor, which provides 
that the contractors shall ‘‘cash all checks and drafts drawn on 
banks and banking houses in the city of New York of well- 
known standing’’ presented by aliens arriving at that station, 
can not be construed to refer to domestic drafts only. 138. 

2. Same.—The understanding between the officers of the Govern- 
ment and the contractors prior to the making of the contract 
that drafts drawn upon a certain individual need not be cashed, 
was equivalent to an agreement that his establishment was not 
of the standing referred to in the stipulation. 7h. 


EVICTION FROM PUBLIC LANDS IN THE DISTRICT OF 
COLUMBIA. “ee District oF CoLUMBLA, 5-8. 


EXAMINATIONS. 
MarRixe Corps. See Navy, 17-24. 
EXCLUSION. 


Or CANNED AND CHOPPED Meats. See Foop Propvucts, 4. 


EXECUTIVE DEPARTMENTS. 
I. IN GENERAL. 


1. The Civil Service Commission ix not an Executive Department within 
the meaning of section 190, Revised Statutes, respecting the 
prosecution of claims. — 6. 

2. Hours of Labor.—‘‘I:very Saturday after 12 o'clock nowon’’ is a 
holiday for all purposes within the District of Columbia, and is 
therefore one of the ‘days declared public holidays by law,” 
within the meaning of the statutes regulating the number of 
hours of labor which must be required of all clerks and em- 
ployees in the Executive Departments. Consequently, heads 
of Departments are not obliged to require labor of such clerks, 
etc., after the hour of noon on Saturdays. 40. 

3. 8ame.—I{eads of Departments must require at least seven hours’ 
labor of all their clerks and other employees every day in the 
year except Sundays and days declared to be holidays by sec- 
tion 1389 of the Code of the District of Columbia, and dunng 
authorized leave; and, if the public service requires it, the hours 
of labor may be extended by special order and may include holi- 
days as well as ordinary days. Ib. 

4. Printing of Special Reports of Bureau Chiefs.—Section 89 of the act 
of January 12, 1895 (28 Stat., 622), authorizes the printing of 
2,500 copies of special as well as annual reports of Department 
bureau chiefs, when such printing is directed by the head of a 
Department. 377. 
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5. Transfer of Land from One Executive Department to Another.—The 
Secretary of the Navy has authority to transfer control of cer- 
tain land at San Juan, P. R., reserved by Executive order for 
naval purposes, to the Department of Commerce and Labor, for 
the extension of the light-house reservation at that place. 269. 


II. OFFICERS. 


6. Heads of Departments—Subpona, Appearance, and Testirony.—The 
head of an Executive Department is not legally bound, in 
obedience to a subpcena of a court, to appear in a suit between 
private parties and testify to facts which have come to his 
knowledge officially; but he may appear and give such testi- 
mony as he shall deem proper. 326. 

7. Same.—The head of an Executive Department may properly decline 
to furnish official records of his Department, or copies thereof, or 
to give testimony in a cause pending in court between private 
parties, respecting facts which have come to his knowledge 
officially, whenever in his judginent the production of such 
papers or the giving of such testimony might prove prejudicial, 
for any reason, to the Government or to the public interest. 
Ih, 

8. Same.—The head of an Executive Department may legally prohibit 
the chief of a bureau from producing in court any official records 
of the Department, or certified copies thereof, in « bedience toa 
subpeaena duces tec, and from making or certifying copies of 
such official records. 1b, 

9. Same.—The records of Executive Departments are quasi confidential 
in their nature, and must be classed as privileged communica- 
tions whoxe production can not be compelled by a court without 
express authority of law. Jb. 


TI]. RuuLes ann REGULATIONS. 


10. Departmental Regulations—-Construction of.—The question as to 
whether or not a citizen of Porto Rico, legally a resident of New 
York, is eligible for appointment in the Marine-Hospital Service 
under a departmental regulation which requires the applicant 
to be a citizen of the United States, or, if of foreign birth, to 
furnish proof of American citizenship, does not involve any 
question of law within the meaning of section 356, Revised 
Statutes, and is not, therefore, one properly calling for an 
opinion of the Attorney-General. The requirement not being 
demanded by law, its interpretation may properly be left to the 
Department or bureau responsible for its existence and execu- 
tion. 18 Opin., 521; 20 Opin., 649; 21 Opin., 255, followed. 
183. 

11. Departmental Regulation—Delegation of Legislative Authority.—The 
order of the Department of Agriculture of April 26, 1904, pro- 
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hibiting the importation of hay and straw from continental Europe 
as a means of preventing the introduction of foot-and-mouth -dis- 
‘ease amony cattle in the United States, is a regulation of com- 
merce with foreign nations and an exercise of legislative power, 
and therefore void. 249. : 

12. Same.—The act of February 2, 1903 (32 Stat., 791), merely author- 
izes the Secretary of Agriculture to make such regulations an: 
take such measures as are administrative in their nature for the 
enforcement of the purposes of that law. J. 


IV. Contracts, 


18. Advertisement for Supplies.—In advertising for supplies for the 
various Departments of the Government as provided in section 
3709, Revised Statutes, as amended by the act of January 27, 
1894 (28 Stat., 33), the advertisement may be issued in the name 
of all the Departments, for supphes eommon to all, provided 
the advertivement contains the quantity of supplies required by 
each Department; but contracts for supplies can only be entered 
into by the appropriate officer of cach Department. 607. 

EXTRADITION. 

Deserters from German Vessels.—The question as to whether desert- 
ers or alleged deserters from German ships of war or merehant 
vessels must, under article 14 of the consular convention of 187] 
between the United States and Germany (17 Stat., 929), be 
given up without the examination authorized by section 5280, 
Revised Statutes, upon the written request of a German consul 
and the filing of certain papers named in that article, should be 
submitted to the proper court fora judicial determination. 77. 


FALSE LABELING OF FOOD PRODUCTS. Se Foop Propvets, 1. 


FINES, PENALTIES, AND FORFEITURES. “e DeprartMext 
OF COMMERCE AND Lanor, 17: AND TREASURY DEPARTMENT, 38. 


FOOD PRODUCTS. 

1. Imported—False Labeling.— Food products produced, manufactured, 
or put up at Marseille, France, but which are labeled ‘‘ Bor- 
deaux,”’ are falsely labeled within the meaning of that provision 
of the act of Mareh 3, 19038 (32 Stat., 1158), which forbids the 
importation of food products ‘falsely labeled in any respect in 
regard to the place of manufacture,’ and are therefore not 
entitled to admission Into the United States. 142. 

2. Same.—The words “ place of manufacture,” as used in that act, do 
not mean merely the “country of production,’’? but refer to the 
particular locality or district in which the goods are produced 
or manufactured. Jb, 

3. Importations of Meats from Germany.-—The Secretary of Agriculture 
ix not authorized under the act of March 3, 1903 (32 Stat., 1157), 
to request the Secretary of the Treasury to refuse admission 


Digest. 665 


FOOD PRODUCTS—Continued. 
into the United States of certain meats and meat preparations 
coming from Germany, because of the action of the German 
Government in prohibiting the importation of similar goods 
into that country. 62. 

4. Importation of Canned and Chopped Meats.—The provision in the act 
of April 23, 1904 (33 Stat., 288), authorizing the Secretary of 
the Treasury to refuse delivery to the consignee of any goods 
which the Secretary of Agriculture finds ‘‘are forbidden entry 
or to be sold, or are restricted in sale in the countries in which 
they are made or from which they are exported,’’ is not retalia- 
tory in its nature, and does not empower the Secretary of the 
Treasury to exclude meats brought from countries that refuse 
entry to, or restrict the sale of, similar meats from the United 
States. 244. 


FOOT-AND-MOUTH DISEASE.) Se Executive DEPARTMENTS, 11. 
FOREST RESERVE. See Punic LAnps. 

FORFEITURE. ee Givam, 4; Treastry DEPARTMENT, 36-38. 
FORTIFICATIONS. See ARMAMENT OF FORTIFICATIONS. 

FRAUD ORDERS. Se Post-Orrict DEPARTMENT, 2, 3. 

FREE REGISTRATION. See Postat Service, 15. 
FREEDMEN’S HOSPITAL. Se Disrricr of Co_umara, 3. 
FREIGHT RATES. See INTERSTATE CoMMERCE, 2. 

GENERAL APPRAISERS. See Customs Law, 17-19. 
GOVERNMENTAL BREGULATION. Se IXterstate CoMMEKCE, 3-9. 


GUAM. 

1. Governor of—Condemnation—Title.—In June, 1900, the military 
governor of Guam undertook to condemn, by proceedings not 
in conformity with Spanish law, certain private property in 
that island needed for publie use, and subsequently, on the 
23d of the same month, issued an order declaring abrogated, 
retroactively from the 3d of that month, all Spanish law con- 
cerning the condemnation of property in that island. On July 
9, 1900, the owner of the property accepted the amount awarded 
and gave a receipt therefor. //e/d, That such proceedings and 
the acceptance of the award thereunder by the owner, vested the 
title to the property in the United States. 59. 

2. Same—Power.—The power of the governor, under instructions 
dated January 12, 1899, was intended to be plenary, and he had 
authority to do what the exigencies of military government 
required. Jb. 

3. Same.—The Constitution of the United States has not been 
extended to Guam. Jb. 

4. Transportation of Cargoes from San Francisco to Guam in British Ves- 
sels.—Cargovs may be trausported from San Francisco to Guam 
in British vessels without incurring the penalty of forfeiture 
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under section 4347, Revised Statutes, as amended by the acts 
of June 19, 1886 (24 Stat., 79), February 15, 1893 (27 Stat., 455), 
and February 17, 1898 (50 Stat., 248). 128. 

5. Navigation Laws Not Extended to Guam.—Conyress has not yet 
extended the laws of the United States relating to entry, clear- 
ance, and manifests of steamships, and other similar laws to 
Guam. Jb, . 

6. Title to Lot 144, City of Agana.—Under Article VIII of the treaty 
of peace with Spain of 1898, the United States acquired by 
cession a valid title to lot 144, city of Agana, Island of Guam, 
which at that time belonged to the Spanish Government. 242. 

7. The Secretary of the Navy may issue commissions to the naval 
officers serving as military governors of the islands of Guam and 
Tutuila. 292. 

GUANTANAMO NAVAL STATION. 

1. Proof of Title.—The provisions of section 335, Revised Statutes, 
are not applicable to the expenditures authorized by the act of 
March 3, 1903 (32 Stat., 1188), for the erection of necessary 
improvements on lands at Guantanamo, Cuba, leased by the 
United States from the Republic of Cuba for the purposes of a 
naval station. 160. 

2. Same.—The advance payments of rental to the Government of Cuba 
provided for in article 1 of the agreement of July 2, 19038, may 
lawfully be made without further proof of title than the certi- 
fied copies of the deeds conveying the lands to that Govern- 
ment. Lh, 

Nee also NAVIGATION—TONNAGE TAX, 2-3. 
GUESSING CONTEST. See Lotrery, 4. 
GUNS, CARRIAGES, ETC. See ARMAMENT OF FORTIFICATIONS. 


HAWAII. 

1. Title to Kahauiki Military Reservation.—By the joint resolution of 
Congress of July 7, 1898 (30 Stat., 750), accepting the cession of 
the Hawaiian Islands and the transfer to the United States of the 
ownership of all public lands therein, and by acquiring by pur- 
chase from individuals the leases held by them covering the 
lands comprising the military reservation at Kahauiki, Oahu 
Island, the United States acquired complete title to that reser- 
vation, 225, 

2. Sale of Steam Tug ‘ Eleu.’’—The sale of the steam tug Eleu by the 
superintendent of public works of Hlawaii, which vessel became 
the property of the United States upon the annexation of the 
Hawaiian Islands in 1898, not having been authorized by Con- 
gress as provided in section 91 of the act of April 30, 1900 (31 
Stat., 159), is void. 522. 

HAZING. Sce Navan ACADEMY, 2. 
HEAD TAX. We IMeicration, 1-4. - 
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HOLDING OVER. Se Treastry DEPaArtTMENT, 30-32. 
HOLIDAYS. 
Navy-Yard Employees—Philippine Islands.—The resolutions of Jan- 
uary 6, 1885 (23 Stat., 516), and January 23, 1887 (24 Stat., 644), 
allowing pay to per diem employees ‘fon duty in the United 
States,”’ for services on certain legal holidavs, do not extend to 
the Philippine Islands. 127. 
Nee also District oF CoLumbBta, 1, 2. 
HOURS OF LABOR. See Executive DeparTMENTS, 2, 3; PANAMA, 
8-11; 14-15. 
HUDSON HIGHLAND BRIDGE AND RAILWAY COMPANY. 
Nee NAVIGABLE WaATERs, 12. 
HUMACAO, PORTO RICO. Se Carras ISLAND. 


IMMIGRATION. 

1. Head Tax.—Citizens of the Philippine Islands coming to the United 
States from foreign ports are not required to pay the head tax 
prescribed by section 1 of the act of March 3, 1903 (32 Stat., 
1213). 131. 

2. Same—Alien Diplomatic Officers.—The act of March 3, 1903 (32 
Stat., 1213), which requires the payment by transportation 
companies of a duty of $2 for each and every passenger not a 
citizen of the United States, or of Canada, Mexico, or Cuba, 
who shall be brought into the United States by them, applies 
as well to alien officials coming into the United States on dip- 
lomatic missions as to aliens who are private individuals and 
come here for other purposes. 370. 

3. Same—Charge upon Transportation Companies.—The duty thus 
imposed is not a tax upon the officials of foreign governments, 
but is merely a charge imposed upon the transportation com- 
pany for every passenger brought into the United States by it. 
Ib. 

4. Immigration Regulations—Head-Tax Deposit.—The requirement of 
Rule 15 of the Linmigration Regulations of August 26, 1903, for 
the enforcement of the act of March 3, 1903 (32 Stat., 1213), 
requiring a deposit of $2 each forahen passenger arriving at the 
port of San Franciseo on steamers from Sydney, New South 
Wales, and way ports, seeking admission into the United States 
and claiming to be in transit through the same, is not invalid. 
109. 

5. Same.—Ollicers charged with the enforcement of the above-named 
regulation must not, however, apply the rule with such strict- 
ness or harshness as to render the refunding of the sums paid 
thereunder, in proper cases, impossible or unreasonably difficult 
of attainment. Jb. 

6. Improper Manifest—Collection of Penalty.—Section 15 of the act of 
March 3, 1903 (32 Stat., 1217), and rule 24 of the Immigration 
Regulations prescribe a penalty of $10 for each alien on board a 
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vessel entering a port of the United States concerning whom 
the master has either not furnished a list or manifest or has 
furnished one which does not contain the information required 
by sections 12-14 of that act; and a collector of customs has no 
authority to impose a fine or to collect a sum of less than that 
amount for each such violation of the statute. 336. 

7. Seni —The proper method of enforcing collection of a penalty im- 
posed for a violation of sections 12-14 of the act of March 3 
1903, where payment is refused, is by prosecution for the offense 
or an action to recover the penalty. Jb. 

8. Same.—The Secretary of Commerce and Labor has no authority to 
remit or to reduce a fine or penalty thus imposed, such power 
not having been specifically conferred by Congress. Jb. 

IMMIGRATION ACT. (Act of March 3, 1903; 32 Stat., 1213.) 
IMPLIED WARRANTY. See Contracts, 1. 
IMPORTATION. 
Or CANNED AND CHOPPED Meats. See Foop Propucts, 4. 
Or MEATS FROM GERMANY. See Foop Proptcts, 3. 


IMPORTED WHEAT. 
DrawBack. See Customs Law, 10-14. 


IMPROPER MANIFEST. 
REMISSION OF PENALTY FoR. See IMMIGRATION, 6-8. 


INDIAN TERRITORY. 
Courts oF. See INDIANS, 12, 13. 


INDIANS. 
I. Lanps. 


1. Approval of Patents to Choctaw and Chickasaw Lands.—The Swre- 
tary of the Interior is authorized to approve the patents exe- 
cuted by the principal chief of the Choctaw Nation and the 
governor of the Chickasaw Nation for the lands allotted to the 
members of those tribes of Indians in accordance with the pro- 
visions of the act of June 28, 1898 (30 Stat., 495, 507), and his 
approval thereof is essential to constitute such patents a trans- 
fer to the allottees of such title as was intended by that act. 460. 

2. Approval of Sale of Inherited Indian Allotment Lands—BSecretary of 
the Interior.—The courts for the northern district of Indian Ter- 
ritory have no jurisdiction or power to decree partition and 
sale of an inherited Indian allotment covered by a patent with- 
out the approval of the Secretary of the Interior, whose au- 
thority to approve or disapprove such sales is not disturbed by 
section 2 of the act of April 28, 1904 (33 Stat., 573). 532. 

3. Same.—The difference between a Quapaw allotment and othera is 
that title is not given to the United States in trust in the case 
of the Quapaws. 7h, 

4. Boysen’s Right of Selectior—Shosaone Indian Lands.—The act of 
March 3, 1905 (33 Stat., 1016), which amends and ratifies an 


Digest. 669 


INDIANS—Continued. 


10. 


11. 


12. 


agreement with the Shoshone Indians for the cession of lands, 
does not, by Article II thereof (p. 1020), confer upon Asmus 
Boysen the right to make a selection of the 640 acres of land 
therein referred to, within the unceded or diminished reserved 
lands of those Indians. 524. : 


. S8ame.— That act does not confer upon Boysen the right to make 


examinations and selections within the ceded portion of the 
reservation outside the tract covered by the lease formerly held 
by him. J6. 


. S8ame.—The act confers upon Boysen the right to prospect for and 


to locate lands bearing minerals other than coal. Jb. 


. Same.—The Attorney-General declines to express an opinion upon 


the question of the propriety of the Secretary of the Interior 
permitting Boysen to go upon the reservation and make exam- 
inations prior to the completion and approval of the surveys of 
the ceded portion, it not being within his province to pass 
upon the propriety of the exercise by the Secretary of the Inte- 
rior of his official discretion. Jb. 


. Extension of Trust Patents to Indian Lands.—The allotment act of 


February 8, 1887 (24 Stat., 388), does not contemplate that the 
President may extend the period of twenty-five years as to all 
trust patents issued to Indian allottees of land, but only that 
such extension may be made in particular cases, in the discre- 
tion of the President. 483. 


. Lease of Cherokee Mineral Lands—Secretary of the Interior.—An 


instrument dated July 9, 1901, purporting to be a mineral lease 
from a Delaware Indian of certain lands in the Indian Territory, 
was void at its inception, as the power to make such a lease was, 
at that time, vested exclusively in the Secretary of the Interior. 
Act of June 28, 1898, secs. 13, 16 (30 Stat., 498). 168. 

Same.—This authority was taken from the Secretary of the Interior 
by section 73 of the act of July 1, 1902 (33 Stat., 727), and it is 
now impossible for him to give alii to the ‘lease: either in 
whole or in part. Jb. - 

Same.— Under section 72 of the act of July 1, 1902 (32 Stat., 726), 
Cherokee citizens have the power, with the approval of the Secre- 
tary of the Interior, to lease their eee when selected, 
for mineral purposes. Jb. 


II. INpran Cocrts. 


Choctaw and Chickasaw Citizenship Court—Annulment of Judgment of 
Citizenship.—The annulment by the Choctaw and Chickasaw 
citizenship court of a judgment of the United States court for 
Indian Territory affirming a favorable decision of the Commis- 
sion to the Five Civilized Tribes, upon an application for enroll- 
ment as a citizen, as provided in the act of June 10, 1896 (29 
Stat., 339), so far deprived the applicant of a favorable judg- 
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ment us to devolve upon him the duty of transferring his cause 
to the citizenship court for hearing therein, as provided in sec- 
tion 31 of the act of July 1, 1902 (32 Stat., 641), in order to pro- 
tect and to preserve his claimed rights. 1452. 

13. Same.—The anntlment of such a judgment of the United States 
court did not revive and put into force and effect the judgment 
of the Commission admitting an applicant to citizenship, and an 
enrollment by the Commission based upon such a theory would 
be a clear violation of the rights of the Indian nations. J+. 


III]. CLains. 


14, Attorneys’ Fees—Choctaw and Chickasaw Indian Funds.—The Secre- 
tary of the Interior is without authority either to refuse to issue 
warrants to Messrs. Mansfield, MeMurray and Cornish for the 
amount fixed by the Choctaw and Chickasaw citizenship court 
as compensation for services rendered by them to the Choctaw 
and Chickasaw nations in preventing allotment or disposition 
of their tribal property to ‘court claimants,”’ or to delay the 
issuance of such warrants upon the ground that the amount is 
excessive, or that proposed legislation may give the right of 
appeal in some of the cases determined by that court. 320. 

15. Attorneys’ Fees—Delaware Indian Claims.—The attorneys for the 
Delaware tribe of Indians mentioned in the resolution passed 
by the Delaware Indians in council on October 13, 1904, are 
entitled to be paid, ag therein directed, out of the $150,000 
appropriated by the act of Congress of April 21, 1904 (33 Stat., 
222), for services rendered by them in behalf of said Indiana. 
308, 


16. Same.—The ‘‘writing’’ executed by the ‘‘ business committee"’ of the 
tribe on October 13, 1904, declaring the $150,000 to be in full 
settlement of all claims and demands of the Delaware Indians 
against the United States, and authorizing the dismissal of all 
pending actions, conforms to the requirement of the act of Con- 
gress of April 21, 1904, and should receive the approval of the 
President; and the Secretary of the Treasury may disburse the 
fund in accordance with the terms of the resolution of the Indian 
counen. Lb. 


17. Same.—The proceedings of the Delaware Indian council held on 
October 13, 1904, were regular, and the motions were carried by 
a sufficient number of voters, though less than a majority of 
those present. /h, 


18. Payment of Loyal Creek Claims.—The money appropriated by the 
act of Congress of March 3, 1903 (32 Stat., 996), for the pay- 
ment of the so-called ‘loyal Creek claims’’ should be paid, in 
the case of a claimant dying before January 1, 1898, to the dis- 
tributees of such claimant determined according to the Creek 


\ 
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laws; and in the case of a claimant dying on or after that date, 
to his distributees according to the laws of Arkansas in force in 
Indian Territory. 163. 


IV. Trapr, INTERCOURSE. 


19. Intoxicating Liquors.—The introduction of intoxicating lHdquors 
within the former Cass Lake Indian Reservation, though sold by a 
white man upon lands purchased from the heirs of a deceased 
allottee, isa violation of Article VIT of the treaty of February 22, 
1855 (10 Stat., 1165), with the Chippewa Indians, and of section 
2139, Revised Statutes, ax amended (27 Stat., 260; 29 Stat., 
506). 416. 

20. Same.—In case of a violation of those laws, proceedings may he 
taken under section 2139, Revised Statutes, as amended, and 
under section 2140, Revised Statutes. 7b. 

Citizenship. See II. IxNpran Courts, 
INSPECTION OF STEAM. VESSELS. ‘ee STEAMBOAT-INSPECTION 
SERVICE, I. 
INSPECTOR-GENERAL’S DEPARTMENT. See War Derarrt- 
MENT, 10-14. 


INTERNAL REVENUE. 

1. Free Withdrawal of Spirituous Liquors from Bond.—Spirits purchased 
for the National Soldiers’ Home at Washington, D. C., are pur- 
chased ‘for the use of the United States”? within the meaning 
of section 3464, Revised Statutes, and may be withdrawn from 
bonded warehouses without payment of internal-revenue tax. 
449. 

2. Withdrawal of Spirits from Bond for Exportation to Panama and 
Colon for Canal Zone.—Thie effect of the order of the President 
of December 3, 1904, is to prevent the direct shipment of 
goods, wares, and merchandise into the Canal Zone of Panama; 
and distilled spirits withdrawn for shipment to Panama or 
Colon, although ultimately to go to the Canal Zone, are with- 
drawn for shipment to a foreign country within the letter and 
spirit of the statutes. 324. 

8. Reconsideration of Claims for Taxes after Jadgment.—The Commis- 
sioner of Internal Revenue has no power, under section 3220, 
Revised Statutes, to reopen and allow the claim of the New 
York and Cuba Mail Steamship Company for taxes voluntarily 
paid under a mutual mistake of law, as the judgment of the 
Supreme Court (200 ©. 8., 488), in sustaining the ruling of the 
Commissioner that the company had no legal claim against 
the Government, deprived the Commissioner of jurisdiction to 
again entertain the claim. 609, 

4. Same.—The Commissioner may, however, allow similar claims 
where no legal protest has been made; but such cases must 
arise under a misapprehension of fact und not of law. Lh, 
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INTERNATIONAL BANKING CORPORATION. See Panama, 
6, 7. 
INTERSTATE COMMERCE. 

1. Term of Office of Commissioners.— A member of the Interstate Com- 
merce Commission whose term of office, as fixed by law, has 
expired, can not thereafter lawfully continue to act as such Com- 
missioner and perform the duties of that office. 332. 

2. Concessions in Freight Rates to the United States—lIrrigation.— The 
act of February 4, 1887 (24 Stat., 379), to regulate commerce, is 
not violated by a reduction in freight rates, authorized by section 
22 of that act as amended by the act of March 2, 1889 (25 Stat., 
862), on materials and machinery used by the United States, or 
by parties contracting with them, for work upon irrigation sys- 
tems under construction in the arid regions of the West, pro- 
vided the Government receives the whole benefit of the reduced 
rate or concession; but it is violated if the contractor receives 
any portion of such benefit. 408. 

3. Governmental Regulation of Railway Rates.—There is a govern- 
mental power to fix the maximum future charges of carriers by 
railroad, vested in the legislatures of the States with regard to 
transportation exclusively within the States, and vested in Con- 
gress with regard to all other transportation. 422. 

4. 8ame.— Although legislative power, properly speaking, can not be 
delegated, the law-making body, having enacted into law the 
standard of charges which shall control, may intrust to an 
administrative body, not exercising in the true sense judicial 
power, the duty to fix rates in conformity with that standard. [h. 

5. Same.—The rate-making power is not a judicial function and can 
not be conferred constitutionally upon the courts of the United 
States, either by way of original or appellate jurisdiction. Jb. 

6. Same.—The courts, however, have the power to investigate any rate 
or rates fixed by legislative authority and to determine whether 
they are such as would be confiscatory of the property of the 
carrier, and if they are judicially found to be confiscatory i in their 
effect, to restrain their enforcement. 6. 

7. Same.—Any law which attempts to deprive the courts of this 
power is unconstitutional. Jo. 

8. Same.—Any regulation of land transportation, however exercised, 
would seem to be so indirect in its effect upon the ports that it 
could not constitute a preference between the ports of different 
States within the meaning of Article I, section 9, paragraph 6, 
of the Constitution. Jb. 

9. Same.—Reasonable, just, and impartial rates, determined by legis- 
lative authority, are not within the prohibition of Article I, 
section 9, paragraph 6, of the Constitution, even though they 
result in a varying charge per ton per mile to and from the 
ports of the different States. Jb. 


INTOXICATING LIQUORS. See INprans, 19, 20. 
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INVOLUNTARY SERVITUDE. See Panama, 12, 13. 


IRRIGATION. 
Concessions IN FREIGHT Rates. See INTERSTATE COMMERCE, 2. 


ISTHMIAN CANAL COMMISSION. Sce Panama, 9. 
JEOPARDY. See Navy, 5. 
JUDGE-ADVOCATE-GENERAL OF THE NAVY. See Navy, 11. 


JURISDICTION. Sce NorrotK Harsor Powper OFFicer; Porto 
Rico, 5. 


KAHAUIKI MILITARY RESERVATION. See RESERVATIONS, 3. 
LAND GRANTS. See Raitroaps, 1-3. 


LEASE. 
Or CHEROKEE MINERAL LANps. See INpIANsS, 9-11. 


LIEU LANDS. See Rai_roaps, 3. 


LIGHT-HOUSE. 

1. Diamond Shoal Light-House—Approval of Plans.—The approval by 
the Secretary of Commerce and Labor of the plans and specifi- 
cations submitted for the construction of a light-house and fog 
signal at Diamond Shoal, upon the condition that they are to 
be changed to mect the objections raised by the Light-House 
Board, will constitute an acceptance within the provisions of 
the act of March 3, 1905 (33 Stat., 1266), providing for the con- 

. struction of such light-house and fog signal. 548. 

2. Same.—The conditions upon which the approval of the plans and 
specifications for such light-house and fog signal is given should 
be recited in the approval itself. Jb. 


LIGHT-MONEY TAX. See Navicartion, 1. 
LIVE STOCK. 


TRANSPORTATION OF. See RAILROADS, 4. 
LOS BANOS MILITARY POST. “Se Reservations, Posts, ete., 4. 


LOTTERY. 

1. Cigarette Coupons—Plug-Tobacco Tags.—The scheme of the Ameri- 
can Tobacco Company to inclose in each package of their ciga- 
rettes a coupon or certificate upon which the company agrees to 
pay a premium for the return of each complete set of coupons, 
numbered from 1 to 10, there being but one complete set. in 
each thousand coupons issued, is a violation of section 2 of the 
act of July 1, 1902 (32 Stat., 714), such coupon being a “ certiti- 
cate, or Instrument purporting to be or represent a ticket, 
chance, share, or interest in, or dependent upon the event of a 
lottery.’” 266. 

2. Samoe.—The phrase ‘‘event of a lottery,’ above quoted, was not in- 
tended by Congress to refer to a drawing alone, but to any 
scheme or plan whereby the value of the certificate is made to 
depend upon lot or chance. 1b. 
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3. Same.—The question as to whether or not a scheme to coneval in 
one of a large number of plugs of tobacco a tin tag entitling the 
finder to a prize is a violation of section 2 of the act of July 1, 
902 (32 Stat., 714), admits of considerable doubt and should be 
judicially determined. Jb. 


4. Guessing Contest.—The scheme of the World’s Fair Contest Com- 
pany, under which a large number of cash prizes are offered to 
the persons submitting the nearest estimates of the total number 
of paid admissions to the World’s Fair at St. Louis, Mo., from its 
opening to its close, a charge being made for the privileze of 
submitting each estimate; and the scheme of the National Con- 
test Company, which proposes to distribute a large number of 
cash prizes to the persons who can estimate nearest tothe popular 
vote cast for the winning candidate for the Presidency of the 
United States in 1904, a charge being made for each guess, are 
in effect lotteries under the guise of ‘‘ynessing contests,’” and 
the Postmaster-General is authornzed, under sections 3929 and 
4041, Revised Statutes, to deny the use of the mails in further- 
ance of those schemes. 286, 


6. Same.—To bring such schemes within the inhibition of the statutes 
it is not necessary that the distribution of the prizes should be 
dependent wholly upon chance, but it is sufficient if the scheme 
is not a “legitimate business enterprise’’ and the distribution 
is dependent largely upon chance. — /b. 

Opinions of October 31, 1890 (19 Opin., 679); of September 4, 1900 

(23 Opin., 207), and of August 19, 1901 (23 Opin., 492), disre- 
garded. Ih, 

LOYAL CREEK CLAIMS. See INnrans, 18. 

MAIL. See Postat Service, 2-4. 

MANILA. See PHILIPPINE IsLANDs, 13. 

MANSFIELD, McMURRAY AND CORNISH. Se Innrans, 14. 

MARINE CORPS. Sve Navy, III. 

MARINE-HOSPITAL SERVICE. See Porto Rico, 1. 

MEATS. See Foop Propucts, 3, 4. 


MEDALS OF HONOR. ‘ 

1. Surrender of Old Medals in Exchange for New.—It is not within the 
authority of the Secretary of War, in replacing the medals 
issued to oflicers and privates for gallantry in action, under the 
joint resolution of July 12, 1863 (12 Stat., 623), and section 6 of 
the act of March 3, 1863 (12 Stat., 751), as provided in the act 
of April 23, 1904 (33 Stat., 274), to allow a particular grantee, 
who is entitled to a new medal, to receive it and at the same 
time retain the old medal in his possession. 629. 

2. Same.—The word ‘‘replace,” ax used in the act of 1904, implies the 
loss, destruction, or surrender of the old medal. J. 
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8. Same.—It is optional with the holder of a medal whether he shall 
surrender his old medal for the new. Jb. 


MIDSHIPMEN. Sce Navat ACADEMY. 


MILITARY ACADEMY. 

1. Appointments of Engineer and Assistant Engineer—Civil Service.— 
The Superintendent of the United States Military Academy, in 
making the appointments of engineer and assistant envineer 
authorized by the act of April 28, 1904 (33 Stat., 445), is limited 
in his selection to those who have qualified under the civil- 
service law and rules, 341. 

2. 8ame.—The words ‘‘to be selected and appointed by the Superin- 
tendent of the United States Military Academy,’’ used in the 
appropriation act of March 3, 1905 (33 Stat., 854), providing for 
the appointment of an engineer and an assistant engineer of 
steam, electric, and refrigerating apparatus for the cadets’ mess 
at the Academy, authorize that othcer to make such appoint- 
ments witbout reference to the civil-service law. 413. 


MILITARY RESERVATIONS, POSTS, ETC. See Reservations. 


MINNESOTA. 
Swamp-Lanp Grants. See Pusuic Lanps. 


MTRAFLORES ISLAND. 

Title to.—The United States possesses a valid and complete title 
to the whole of Miraflores Island. That island did not belong 
to Porto Rico before the cession, and by the treaty of peace 
title to it was transferred by Spain to the United States. 193. 


MISBRANDED SEEDS. See Steps. 

MISTAKE OF LAW. See INTERNAL REVENUE, 3, 4. 
MONEY ADVANCED ON CONTRACT. Sce Contracts, 2. 
MONEY BENEFITS. See Navau Pension Funp. 
MONEY-EXCHANGE PRIVILEGE. See Exuis Isuanp. 


NAVAL ACADEMY. 

1. Congressman—Number of Midshipmen Allowed.—A Congressional 
district is not entitled to have more than two midshipmen at 
the Naval Acadeiny at any one time; and a Representative in 
Congress can nominate a midshipman for appointment to that 
Academy only when there is none or but one from his district. 
333. 

2. Hazing—Summary Dismissal of Cadet.—The statutes on the subject 
of hazing do not confer upon the Superintendent of the Naval 
Academy, or the Secretary of the Navy, or upon both con- 
jointly, the power summarily to dismiss from the Academy, 
Without trial by court-martial, a midshipman guilty of that 
offense. 543. 

8. Bame.—The Attorney-General declines to express an opinion upon 
the question whether proceedings by court-martial would bar 
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proceedings in the civil courts for an assault or other crime 
involved in the offense of hazing, for the reason that it would 
be of no assistance to those officers in the proper discharge of 
their duties, and, should such action be taken, the matter would 
peculiarly be one for the consideration of his department. J6. 

4. Reinstatement of Midshipman Dismissed for Misconduct.—The Secre- 
tary of the Navy has no authority to reinstate to the Naval 
Academy a midshipman whose appointment has been revoked 
because of accumulated demerits and the revocation thereof 
duly promulgated. 579. ° 

5. Same.—A midshipman is an officer. Jb. 

6. 8ame.—An officer who has resigned or been dismissed can not be 
restored to the office formerly held by him except by reappoint- 
ment. Ih. 

7. 8ame.—Opinion of Attorney-General Miller of July 8, 1889 (19 
Opin., 351), holding that the resignation of a naval cadet could 
not be recalled except by reappointment, confirmed and ex- 
tended to the case of a dismissal for misconduct. Jb. 

8. Resignation of a Midshipman—Reappointment.—A midshipman at 
the Naval Academy who, being found deficient in studies, pre- 
sented his resignation, which was accepted, can not be reap- 
pointed to fill the vacancy thus created if he is more than 20 
years of age. 585. . 

SEA WALL AT ANNAPOLIS. See Contract, 1. 

NAVAL PENSION FUND. 

Money Benefits Due Deceased Beneficiary.—There is no authority 
of law for the payment to the personal representatives of a de- 
ceased beneficiary of money benefits which may have accrue 
under sections 4756 and 4757, Revised Statutes, between the 
date of the last quarterly payment and the date of death; nor 
may such money be paid to the Naval Home in cases where the 
beneficiary has been cared for and subsisted by that institution 
between the date of the last quarterly payment and the date of 
death. 85. 


NAVAL RESERVATION. See Porto Rico, 2. 
NAVIGABLE WATERS. 
I. In GENERAL. 


1. Porto Rico—Jurisdiction.—The United States may establish aids to 
navigation 01. submarine sites under navigable waters of Porto 
Rico without cession of jurisdiction having first been made by 
Porto Rico to the United States. 166. 


II. Rivers anp Harpors. 


2. Secretary of War—Authority to construct Dredge.—The authority 
conferred upon the Secretary of War by the river and harbor 
act of June 13, 1902 (32 Stat., 371), to prosecute or complete, 
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‘*by contract or otherwise,’’ all river and harbor improvements 
which theretofore or therein were authorized to be constructed 
or completed under contract, vested in that officer the power 
to construct the dredge now nearing completion, for use on Lake 
Michigan, and to pay the cost of the same by allotment from 
the sums appropriated for the improvement of the various har- 
bors of that lake. 145. 


3. Same.—The fact that Congress has in other instances made specific 
appropriations for dredging plants, can not be held to limit the 
meaning of the words ‘‘by contract or otherwise,’’ as used in 
the act of 1902, by restricting the Secretary to the hiring of a 
dredge as the only alternative of a contract, nor to forbid that 
officer from using such dredge upon improvemente other than 
those authorized by appropriations from which the moneys for 
its construction have been taken. Jb. 


4. The power and authority to designate lines dividing the high seas 
from rivers, harbors, and inland waters, conferred upon the Sec- 
retary of the Treasury by section 2 of the act of February 19, 
1895 (28 Stat., 672), was, by section 10 of the act of February 
14, 1903 (32 Stat., 829), transferred to the Secretary of Commerce 
and Labor. 149). 


III. Osstrectrions. 
Bridges. 


5. Ohio River Bridges—Alteration of.— The owners of bridges constructed 
across the Ohio River under the authority of the act of Congress 
of July 14, 1862 (12 Stat., 569), which contained no reservation 
of power in Congress to alter, amend, or repeal the act so as to 
prevent or remove obstructions to navigation arising from the 
construction of bridges thereunder (including the Steubenville 
bridge), can not be required to alter or modify them at their own 
expense, without compensation. 194. . 


6. 8ame.—If the Ohio Falls bridge, which was constructed under the 
act of July 14, 1862 (12 Stat., 569), and the amendatory act of 
Febrnary 17, 1865 (13 Stat., 451), at the time of its construction 
complied with all the requirements of those acts and did not 
then interrupt the navigation of the river, there being in neither 
of those acts any reservation of power to alter, amend, or repeal 
the acts, the owners thereof can not be required to make such 
changes therein as the interests of navigation may now demand, 
at their own expense, without compensation. J/h. 195. 


7. Same.—The question whether that bridge was so constructed as 
not to interrupt the navigation of the river, was necessarily to 
be determined by the requirements of navigation at that time, and 
could not be made dependent upon the interests of future navi. 
gation. Ib. 
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8. Same.—-The express reservation in the act of December 17, 1872 (17 
Stat., 398), and the amendatory act of February 14, 1883 ( 22 Stat., 
414), of the power to require the alteration of any bridge con- 
structed under their authority, places beyond question the power 
in Congress to compel the owners toalter any bridge constructed 
under the authority of those acta, at their own expense, without 
compensation, so as to remove all material obstructions to navi- 
gation. Jb. 

§. Same.—The authority conferred upon the Secretary of War by sec- 
tion 18 of the act of March 3, 1899 (30 Stat., 1153), to require 
any bridge constructed over any navigable water of the United 
States which is an unreasonable obstruction to navigation to be 
so altered as to render navigation under it reasonably free, easy, 
and unobstructed, applies to bridges constracted under the author- 
ity of acts of Congress, provision having been made in the pre- 
vious sections of that act for the case of structures of that nature 
unauthorized by Congress. J. 

10. Same.—The power conferred upon the Secretary of War by section 
18 of the act of March 3, 1899, is administrative in character and 
is a lawful delegation of power. Jb. 

11. Same.—The obstructions to navigation which the Secretary of War 
by section 18 of the act of March 3, 1899, is authorized to pre- 
vent or to remove at the expensé of the owner, without compen- 
sation, are ‘‘material’’ obstructions. Jb. 

12. Hudson River Bridge—Construction of —Consent of Congress.—Tlie 
Hudson Highland Bridge and Railway Company, a corporation 
created by the legislature of the State of New York, with au- 
thority to construct a bridge across the Hudson River between 
two points in the State of New York .can not lawfully build 
such bridge without first obtaining the consent of Congress, as 
required by section 9 of the act of Congress of March 3, 1899 
(30 Stat., 1155). 601. 

NAVIGATION. 

1. Tonnage Tax—Light-Money.—Through inadvertence, no ‘‘light- 
money’ tax was demanded of the Tarantula, a foreign built 
American-owned steam yacht on her arrival in this country at 
Newport News, Va., but the tax was assessed and collected at 
her next port, New York, where the master presented a bill of 
sale to an American owner, acknowledged before the United 
States consul at London. leld, That since the Torantula was 
not a vessel of the United States, and, on entering the port of 
Newport News, did not carry ‘a sea letter or other regular 
document issued from a custom-house of the United States 
proving the vessel to be American property,’’ as provided by 
section 4226, Revised Statutes, she therefore became liable to 
the “light-money’’ tax of 50 cents per ton, imposed by section 
4225, Revised Statutes. 7). 
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2. Tonnage Tax—Vessels from Guantanamo Naval Station.—A vessel 
coming to the United States from the United States naval sta- 
tion at Guantanamo, Cuba, with freight therefrom or in ballast, 
is not subject to the tonnage tax imposed by section 11 of the 
act of June 19, 1886 (24 Stat., 81). 157. 


3. Same.—A vessel, however, which loads at a foreign port and merely 
touches at the naval station en route is subject to the tonnage 
tax. Jb. 


4. Navigation Laws not Extended to Guam.—Congress has not yet ex- 
tended the laws of the United States relating to entry, clear- 
ance, and manifests of steamships, and other similar laws to 
Gruam. 128. 

OsstTrRUCcTIONS TO. See NAVIGABLE Waters, III. 


NAVY. 
I. In GENERAL. 


1. Bounty—Navy Regulations.—The regulations of the Secretary of the 
Navy issued July 1, 1901, pursuant to the act of March 1, 
1889 (25 Stat., 781) which act provides a bounty to each per- 
son enlisting as an apprentice in the United States Navy, are 
inconsistent with law and void in so far as they require a refund 
of the bounty, or any portion of it, in case an apprentice is 
discharged within a year after his enlistment for disability not 
incurred in the line of duty. 270. 


2. Same.— Under section 1547, Revised Statutes, all navy regulations 
issued since July 14, 1862, require the approval of the President. 
Ib, 


II. OFrFicers. 


3. Private Reprimand no Bar to Court-Martial.— A private reprimand, 
administered by the commander in chief of a fleet to a naval 
officer in accordance with the recommendation of a court of 
inquiry, as a punishment for an offense, such as negleet of duty, 
is no bar to a subsequent trial of such officer by general court- 
martial for the same offense. 623. 


4. Same.—The proceedings of a board of inquest or of a court of inquiry 
are in no sense a trial of an issue or of an accused person. These 
boards perform no real judicial function, and are convened only 
for the purpose of informing the Department in a preliminary 
way as to the facts involved in the inquiry. Zh, 

5. Same.—The jeopardy of the law means real peril, originally of life 
or limb, and always of substantial punishment or penalty. 
There must be a trial upon an indictment for an offense, or upon 
some equivalent charge and presentment, as by court-martial, 
submitting a definite issue and involving conviction or acquittal, 
th, 
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6. Retirement, Order of.—The voluntary retirement of officers of the 
Navy under section 8 of the navy personnel act of March 3, 
1899 (30 Stat., 1006), and the compulsory retirement of such 
officers under section 9 of that act, are to be made in the order 
of the rank of the applicants, regardless of the grade they are 
in. 452. 

7. 8ame.—The word ‘casualties’ in section-9 of the above-named 
act refers, as ordinarily understood, to death, resignation, or 
dismissal, and does not include promotion. Th. 

8. Same.—The vacancies caused by promotion to extra numbers, under 
the act of March 3, 1901 (31 Stat., 1108), should not be counted 
in determining the average vacancies enumerated in section 8 
of the navy personne] act of 1899. 6. 

9. The titles of the heads of the existing staff bureaus of the Navy are 
positively tixed by law [Rev. Stat., sec. 1471] and are unchanged 
by the later legislation [navy personnel act of 1899, 30 Stat., 1004] 
which confers the advanced rank and pay upon all bureau chieis 
below the rank of rear-admiral. 122. 

10. Same.—Under those laws, construed in connection with the stat- 
utes relating to retirement and with past usage in the service, 
the designated titles of staff bureau chiefs carry over from the active 
to the retired list. Jb. 

11, Same.—Respecting bureaus which, though aiding in central admin- 
istration, are not technically of the staff; and line or staff officers 
serving as chiefs of those bureaus or retired as such; and line or 
staff officers in the grade or having the rank of captain and 
entitled to be retired (sec. 11, personnel act) ‘in the next 
higher gvrade,’’ i.e, as rear-admiral; and the special cases of 
the Judge-Advocate-Creneral and the secretary to the Admiral— 
in all these cases the Jaw lays down no explicit rule relative to 
titles, and hence in those situations and aspects the subject may 
be and should be disposed of by Executive order or navy regulation 
or usage. Jhb. 

12. Titles of Retired Staff Bureau Chiefs.—The evident meaning of the 
opinion of March 4, 1904 (25 Opin., 122), is that the legal title 
of the head of astaff bureau is carried on into his retirement 
When that step occurs or the right to be retired accrues, while 
he is at the head of the staff bureau. 294. 

13, Same.— When the retirement of an officer occurs during service as 
the head of one of the staff bureaus, the retired officer is entitled 
under the law to be borne upon the Navy Register as a retired 
officer under that title permanently. Zh. 

14. Same.—.\ pay director of the Navy who by appointment has be- 
come a Paymaster-General, and who while holding that office 
reaches the retiring age, has the right to bear the title of Pay- 
inaster-General not only after he has reached the retiring age 
but is still performing the duties of that office, and not only 
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15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


28. 


24. 


after he is actually retired and detached from the office and be- 
fore his term of appointment as Paymaster-General has expired, 
but also after the latter date, and permanently, upon the retired 
list. Jb. 

Relative rank of officers of the Marine Corps and officers of the 
line of the Navy. See Navy, 30-33. 


Il]. Marine Corps. 


Deposit of Savings of Enlisted Men.—Sections 1305-1308, Revised 
Statutes, which provide for the deposit with any army pay- 
master by any enlisted man of the Army of his savings, have 
no application to the Marine Corps, and the enlisted men of that » 
corps have not the right or privilege of making such deposits 
with a paymaster of that branch of the service. 190. 

Examinations of Officers for Promotion.— Examinations for promo- 
tion of officers in the Marine Corps should be held anterior to 
the date upon which a vacancy is expected to occur. 568. 

Same.— Where an officer entitled to promotion upon examination is 
required to be absent from any place where an examining board 
can be convened, as provided by section 32 of the act of Feb- 
ruary 2, 1901 (31 Stat., 756), the President may promote the 
officer subject to future examination. Jb. 

Same.—Should such officer upon examination be found disqualified, 
he should be treated in the same manner as if he had been 
examined prior to promotion. Ib. . 

Same.—An officer who fails to pass his examination should be sus- 
pended from promotion for one year from the date of the 
approval of the proceedings of the examining board by the 
Secretary of the Navy, during which period he is ineligible for 
reexamination.  [h, 


Same.—If, however, a vacancy occurs during such period of suspen- 
sion for which, owing to death, resignation, or other cause, there 
should be no senior ofticer eligible, then the suspended officer 
must, of necessity, take the vacancy. Ib. 


Same.—The Secretary of the Navv may make the date of such sus- 
pension coincident with the «date of the vacancy by delaying the 
approval until the vacancy occurs. Ib. 


Same.— Where an examination is held before the vacancy occurs and 
the officer fails in such examination for other than physical cause, 
he can not be reexamined until one year from the date of the 
approval of the proceedings of the examining board. Jb. 


Same.—Should the examination be held after the date of the vacancy 
and the officer fail in such examination, he should be suspended 
from promotion for one year from the date of the vacancy to 
which he was promoted by the President subject to examina- 
tion. Jb. 
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25. 8ame.—The period of ‘‘loss of date’’ is not necessarily contempora- 
neous with the period of suspension, but it should correspond 
in length of time with the period of suspension. Jb. 

26. Same.— While the period of suspension from promotion begins to 
run from the date of the approval of the examining board, the 
period of ‘‘loss of date’? begins to run from the date of the 
vacancy to which the suspended officer would have been pro- 
moted had he passed his examination. J0. 

27. Same.—Several questions concerning suspensions from promotion, 
appointment, and rank of certain designated officers of the 
Marine Corps, involving a complicated chain of circumstances, 
considered in the light of the above rulings and decided. Jb. 

28. Retirement of Officers of the Marine Corps.—In the matter of retire- 
ment, officers of the Marine Corps with creditable records who 
served during the civil war, are governed entirely by the act of 
April 27, 1904 (33 Stat., 324, 349), which provides that they shall 

’ be retired ‘‘in like manner and under the same conditions as 
provided for officers of the Navy who served during the civil 
war.”’? To this extent that act alters and amends section 1622, 
Revised Statutes. 262. 

29. Same.— The retirement provision of the act of April 23, 1904 (33 
Stat., 259, 264), has no application, by virtue of section 1622, 
Revised Statutes, to officers of the Marine Corps who served 
with credit during the civil war. Jb. 

30. Relative Rank of Officers of the Marine Corps and Officers of tho Line 
of the Navy.—There is no express provision of law which fixes 
the relative rank and precedence of officers of the Marine Corps . 
and officers of the line of the Navy. 517. 

31. Same—Army and Navy Officers.— By an unwritten law of the Army 
and Navy, officers of the Army and officers of the Navy take 
relative rank, as respects the two classes, according to their 
respective grades; and if of similar grade, then according to 
dates of commission. Jb. 

32. Same.—Officers of the Marine Corps, who are ‘‘in relation to rank 
on the same footing as officers of similar grades in the Army,” 
take rank and precedence relatively to line officers in the Navy 
according to grade; and if of similar grade, then according to 
dates of commission. Jb. 

33. Same.—There is no law making any distinction as to relative rank 
and precedence between the officers of the Marine Corps who 
are, and those who are not, graduates of the United States Naval 
Academy, either as respects themselves or officers of the line of 
the Navy. Jb. 


IV. Navy REGULATIONS. 


34, Bounty—Refand of.—The regulations of the Secretary of the Navy 
issued July 1, 1901, pursuant to the act of March 1, 1889 (29 
Stat., 781), which act provides a bounty to each person enlist- 
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ing as an apprentice in the United States Navy, are inconsistent 
with law aud void in so far as they require a refund of the 
bounty, or any portion of it, in case an apprentice is discharged 
within a year after his enlistment for disability not incurred in 
the line of duty. 271. 

35. Same.— Under section 1547, Revised Statutes, all Navy regulations 
issued since July 14, 1862, require the approval of the President. //). 


V. CONTRACTS. 


86. Battle-Ship Contracts—Allowance for Change of Plans.—The Secre- 
tary of the Navy is authorized to embody in the contracts for 
building battle ships Nos. 26 and 27, a provision to the cffect that 
the contract time for the completion of the vesscls shall cover 
changes ordered by the Government, not exceeding an increased 
cost of 5 per cent of- the contract price; and that should the 
increased cost occasioned by such changes exceed 5 per cent of 
the contract price, the Secretary may allow the contractors such 
reasonable sums for each ship delayed beyond the time of com- 
pletion as shall be caused by such additional changes, the 
allowances in no case to exceed the amount of the penalties for 
delay due to the contractor as prescribed by the contract. 588. 

87. Same.—The explicit recognition in the act of March 3, 1893 (27 
Stat., 731), of similar authority in regard to former speed pre- 
miums and penalties affected by speed, is not to be regarded as 
applicable to those particular contracts alone, but is the recogni- 
tion of an authority inherent in the Secretary’s discretion 
respecting all naval constructions. Jb. 


NAVY DEPARTMENT. 
Secretary of the Navy. 


1. The Secretary of the Navy may issue commissions to the naval offi- 
cers serving as military governors of the islands of Guam and 
Tutuila, 292. 

2. Hazing, Naval Academy—Summary Dismissal.—The statutes on the 
subject of hazing do not confer upon the Superintendent of the 
Naval Academy, or the Secretary of the Navy, or upon both 
conjointly, the power summarily to dismiss from. the academy, 
without trial by court-martial, a midshipman guilty of that 
offense. 6543. 

8. Reinstatement to Naval Academy of Midshipman Dismissed for Mis- 
conduct.—The Secretary of the Navy has no authority to rein- 

~~ state to the Naval Academy a midshipman whose appointment 
has been revoked because of accumulated demerits and the 
revocation thereof duly promulgated. 879. 

4. The Secretary of the Navy has authority to transfer control of certain 

land at San Juan, P. B., reserved by Executive order for naval 
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purposes, to the Department of Commerce and Labor, for the ex- 
tension of the light-house reservation at that place. 269. 
BaTrLe-suip Contracts. (See Navy, 36-37.) 


NAVY PERSONNEL ACT. (Act of March 3, 1889; 30 Stat., 1006.) 

NAVY REGULATIONS. (See Navy, IV.) 

NAVY-YARD EMPLOYEES. 

Philippine Islands—Compensation on Holidays.—The resolutions of 

January 6, 1885 (23 Stat., 516), and January 23, 1887 (24 Stat., 
644), allowing pay to per diem employees ‘‘on duty in the 
United States,’’ for services on certain legal holidays, do not 
extend to the Philippine Islands. 127. 2 

NEW YORK HARBOR ACT. See DEPARTMENT OF COMMERCE AND 
LaBor, 17. ‘ 


NEWSPAPERS. 

Sunpay MaGazineE Sections. See Postar SERvIcE, 5-7. 
NOMINATIONS. sSce Army Orricers, 7; NAVAL ACADEMY, L. 
NORFOLK HARBOR POWDER OFFICER. 

The powder officer for the harbor of Norfolk, Va., appointed under 
the act of March 3, 1880. of that State, has no authority over 
powder belonging to the Federal Government, and the United 
States is not liable for any charge for services performed by him 
under the authority of that law. 234. 


NORTH AMERICAN COMMERCIAL COMPANY. See Alaska, 3. 


NORTHERN PACIFIC RAILROAD COMPANY. se Rait- 
ROADS, 1-3. 
OATH OF OFFICE. 
SPECIAL AGENTS, CENSUS OFFICE. See DEPARTMENT OF COMMERCE 
AND Labor, 27. 
OBSTRUCTION TO NAVIGATION. See NavicaBLe Waters, [JI. 
OFFICE. 
Retired Army Officers—Advancement-—Office.-—Officers of the Army 
on the retired list hold public office; but an advancement of 
such an officer, as authorized by the act of April 23, 1904 (38 
Stat., 264), does not create an office, and is not accomplished 
by an exercise of the appointing power. 185. 


OFFICERS OF MARINE CORPS. See Navy, 16-32. 
OFFICIAL MAIL. Sce Postat Servicr, 15. 


OFFICIAL POWER. 

Authority for Exercise of.—As a general rule, when it is sought to 
exercise any official power or function, explicit authority must 
be found in the law; but the application of this doctrine is not 
necessarily universal, and depends upon the character and rela- 
tions of the particular power and all the germane circumstances. 
98. 


Digest. 685 


OFFICIAL RECORDS. See Executive DEPARTMENTS, 7, 8. 
OHIO RIVER BRIDGES. See NavicaBLe WarTEnrs, 5. 


OKLAHOMA. 

1. Surety Companies—Process Agents.— A surety company authorized 
by the act of August 13, 1894 (28 Stat., 279), to transact a surety 
business, which has appointed an agent at Guthrie, Okla., upon 
whorn all lawful process issued against it may be served, and 
has filed copies of such appointment at all places in that Ter- 
ritory where court is held, thereby consents to accept serv- 
ice upon such agent of & summons issued from any county in 
that Territory, and effectuates the purpose of section 2 of that 
act. 598. 

2. S8ame.—Section 5 of that act does not so qualify section 2 thereof as 
to make the appointment of a process agent in the district only 
where the bond is returnable or filed a compliance with the 
statute. The purpose is also to require the appointment of an 
agent in the district where the contract is to be performed. Jb. 

8. Same.—The Government can enforce a contract between it and a 
surety company in Oklahoma, although the company has not 
made the deposit required by the Territorial act of Oklahoma 
of March 15, 1905. Jb. 


PANAMA. 

1. Exports to Panama or Colon for Canal Zone.—The effect of the order 
of the President of December 3, 1904, is to prevent the direct 
shipment of goods, wares, and merchandise into the Canal 
Zone of Panama; and distilled spirits withdrawn for shipment 
to Panama or Colon, although ultimately to go to the Canal 
Zone, are withdrawn for shipment to a foreign country within 
the letter and spirit of the statutes. 324. 

2. Panama Canal—Authority of the President to Make Contracts for 
Construction of.—The President is authorized under existing law 
to make contracts for the construction and completion of the 
Panama Canal in excess of the appropriation at present avail- 
able, so long as such contracts do not involve the Government 
in the ultimate expenditure of moneys for its construction and 
completion in excess of the amount designated in section 5 of 
the act of June 28, 1902 (32 Stat., 483), limiting the total cost 
of the canal. 557. 

8. Same.—The authority thus granted by the act of June 28, 1902, 
remains unaffected and unimpaired by the provision in the 
act of December 21, 1905 (34 Stat., 5), prohibiting the expend- 
iture of any money for the construction of such eanal, “except 
in accordance with appropriations made by Congress. Jb. 

4. 8ame.—The phrase ‘no money shall be expended except in accord- 
ance with appropriations made by Congress,’’ as used in the act 
of 1905, means nothing more than that no money shall be 
expended in excess of appropriations made by Congress. Lb. 


686 Digest. 


PANAMA—Continued. 

5. Panama Canal—Expenses Incident to Project.—The President is Au- 
thorized by section 5 of the Atlantic and Pacific canal act of 
June 28, 1902 (32 Stat., 481, 483), to provide by proper order 
for carrying into effect certain reeommendations of Admiral 
Walker, and direct the payment of expenses necessarily in- 
curred in accomplishing the purposes of that act, to wit, the 
support of Major Black’s party on the Isthmus, the mainte- 
nance of an office in Washington to supervise his work, receive 
his reports, preserve records, etc., of the old Isthmian Canal 
Comunission, and the storage of certain machinery, boats, etc., 
at Greytown. 54. 

6. Panama Canal—Deposit of Funds in Bank—Authority of the Presi- 
dent.—Section 5 of the act of June 28, 1902 (32 Stat., 483), appro- 
priating $10,000,000 for use in the construction of the Panama 
Canal, does not authorize the President to deposit $1,506,000 of 
that sum with the International Banking Corporation of New 
York, upon the condition that the bank will maintain the new 
coinage of the Republic of Panama at. its legal parity with gold, 
supply the Isthmian Canal Commission with said coinage, and 
sell foreign and domestic exchange at reasonable rates—a deposit 
upon such conditions not being an incident of the financial 
operations to be carried on for the Government by the bank, 
but a distinct deposit of public money with a private bank for 
its own purposes, 484. : 

7. Same.—The President may enter into a similar contract with that 
company which would not involve the deposit of the money 
in question, but provide for payment, out of the sum appropri- 
ated, for the services which it is desired to have the bank per- 
form. Lh, 

8. Panama Canal—Eight-Hour Law.—The act of August 1, 1892 (27 
Stat., $40), which limits and restricts to eight hours the daily 
service of laborers and mechanics emploved by the Government 
of the United States or by any contractor or subcontractor upon 
the publie works of the United States, applies to the employ- 
ment of laborers and mechanics in the construction of the Panama 
Canal. 441. 

9. Same.—That act, however, does not apply to the office force of the 
Isthmian Canal Commission stationed on the Isthmus of Pan- 
ana, or to any of the employees of the Government who are 
not within the ordinary meaning of the words ‘‘ laborers and 
mechanies.’”? Tb, 

10. Same.—The scope of the act is not limited by the territorial juris- 
diction of Congress, but is coextensive with the subject-matter 
to which it was directed, to wit, the conduct of officers and 
agents of the United States in respect to the hours of labor of 
mechanics and laborers upon all public works of the United 
States. Ib. 
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11. Same.—Congress may fix the hours of labor upon all the works of 
the United States, wherever conducted, and make the law binding 
upon the officers of the United States and, through the agency 
of contracts, upon all contractors with the United States. Jb. 

12. Panama Canal—Contract Labor—Involuntary Servitude.—A person 
held to labor or service against his will, although he may have 
voluntarily contracted to submit himself to such control, is ina 
condition of involuntary servitude within the meaning of the 
Thirteenth Amendinent to the Constitution, £74. 

18. Same.— A laborer may agree to reside in aspecified place, to perform 
only specific work, and to remain ina territory a specified time; 
but if compelled by force or law to comply with his obligations 
in these respects he, while thus under compulsion, is in a con- 
dition of involuntary servitude. 7b. 

14. Panama Railroad—Eight-Hour Law.—The words ‘laborers and 
mechanics,’? as used in the eight-hour law of August 1, 1892 
(27 Stat., 340), apply to all persons who may fairly come within 
the deseription of laborers and mechanics, whether they are 
paid by the year, by the month, or by the day. 465. 

15. Bame.-—-The above-named act does not apply to laborers and 
mechanics in the employment of the Panama Railroad and 
Steamship Line, such persons being employed by the corpora- 
tion and not by the United States. Jb. 

16. Panama Raiiroad— Power of the President to Redeem Bonds of.—The 
President has the power, under section 5 of the act of June 28, 
1902 (32 Stat., 483), providing for the construction of a canal 
connecting the waters of the Atlantic and Pacific oceans, to 
turn over to the Panama Railroad Company money sutticient 
to redeem certain bonds of that company recently sold to raise 
money to pay for necessary improvements to the railroad. 550. 

PATENT LAWS. Se PHivippine ISLANDs, 7. 

PAY. See Army OFFICERs, 2, 4, 5. 

PENAL BOND. See Customs Law, 6, 7. 

PENSIONS. Sce Navan Pension Funp. 

PEOPLE’S UNITED STATES BANE, OF ST. LOUIS, MO. Se 
Post-OFFICE DEPARTMENT, 2. 

PHILIPPINE ISLANDS. 

1. Copyright Law.—The provisions of the copyright act of March 3, 
1891 (26 Stat., 1107), which requires that the two copies of 
books, photographs, chromos, or lithographs required to be 
deposited with the Librarian of Congress shall be printed from 
type set within the hmits of the United States are not complied 
with by depositing with that officer copies of publications 
printed from type set within the Philippine Islands. 25. 

2. Same—Constitution not extended.—Congress has not extended the 
copyright laws to the Philippines, but has enacted, in setting 
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10. 


up a separate government for those islands, that section 1891 
of the Revised Statutes, extending the Constitution and appli- 
cable laws to organized Territories, is not to be in force in the 
Philippines. Jo. 

Copyright and Trade-Mark Laws.—The Philippine Islands are not 
‘‘a foreign state or nation’’ within the meaning of the copyright 
laws, and the inhabitants of those islands are entitled to avail 
themselves of the benefits of those laws within the United 
States. Opinion of December 2, 1898 (22 Opin., 268), overruled. 
179. 


. Same.— The proviso contained in section 4956, Revised Statutes, that 


the two copies of books, photographs, chromos, or lithographs 
required to be deposited with the Librarian of Congress shall 
be printed from tye set within the limits of the United States, 
is not complied with by depositing with that officer copies of pub- 
lications printed from type set within the Philippine Islands. 
Opinion of July 28, 1903 (25 Opin., 25), adhered to. Jb. 


. 8ame.—The Librarian of Congress in determining what fees should 


be charged under section 4958, Revised Statutes, for the record- 
ing, etc., of copyrights, should treat a citizen or resident of the 
Philippine Islands as ‘‘a person not a citizen or resident of the 
United States.’ Jb. 


. Same.—Owners of trade-marks who are residents of the Philippine 


Islands are not entitled to obtain registration thereof under our 
laws, for the reason they are not ‘‘domiciled in the United: 
States or located in any foreign country or tribes, ete.,’’ as re- 
quired by the act of March 3, 1881 (21 Stat., 502). Opinion of 
February 19, 1902 (23 Opin., 634), adhered to. Jb. 


. Patent Laws.—The Attorney-General declines to answer the question 


whether citizens of the Philippine Islands are entitled to the 
benefits of the patent laws of the United States, there being no 
case involving that question pending before the Department 
making the inquiry. Jb. 


. Head Tax.—Citizens of the Philippine Islands coming to the United 


States from foreign ports are not required to pay the head tax 
prescribed by section 1 of the act of March 3, 1903 (32 Stat., 
1213). 131. 


. Philippine Land Purchase Bonds.—The issue and form of bonds pro- 


posed by the Secretary of War for carrying out the provisions 
of sections 63, 64, and 65 of the Philippine civil government act 
of July 1, 1902 (32 Stat., 706, 707), are in strict conformity with 
the statute and are legal in all respects. 89. 

Same.—There is no legal objection to the Treasurer of the United 
States receiving the principal and interest of the Philippine land 
purchase bonds from the Philippine government, and distributing 
the same to the holders of the securities, nor to the Register of 
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the Treasury of the United States registering and recording said 
bonds, provided the officers in question are willing and the Sec- 
retary of the Treasury consents and approves; but there is no 
specific provision of law authorizing the performance of such 
services, 98. 

11. Same.—As a general rule, when it is sought to exercise any oflicial 
power or function, explicit authority must be found in the law; 
but the application of this doctrine is not necessarily universal, 
and depends upon the character and relations of the particular 
power and all the germane circumstances. J6. 

12. Same.—Suggested that Congressional action be sought to provide for 
the various features of expense, compensation to the Govern- 
ment or its officers, official liability for the faithful performance 
of the trust, ete. J. 

13. Bond Issue, Validity of.—Act No. 1323 of the Philippine Commivs- 
sion, to provide funds for the construction of sewers, etc., in the 

‘ city of Manila, contemplates an issue of bonds to the amount of 
$4,000,000, which will be in striet conformity with the provi- 
sions of the act of July 1, 1902 (32 Stat., 708), authorizing the 
issuance of such bonds. 419. 

14. Taxation—Philippine Government—Power to Tax Gross Receipts of 
the Commercial Pacific Cable Company.— Act No. 1189 of the Phil- 
ippine Commission does not confer upon the Philippine govern- 
ment the power to impose a tax upon the gross receipts of the 
Commercial Pacific Cable Company, nor has Congress conferred 
upon that Commission the authority to enact a law imposing 
such a tax upon that company. 563. 

15. Same—Power to Tax Imports.—The Philippine government has no 
power, under section 139 of the internal-revenue law of 1904 
enacted by the Philippine Commission, to impose a tax upon 
meat brought into the Philippine Islands from Australia and 
delivered to the United States on board its vessels in the harbor of 
Manila. 582. 

16. Same.— A tax upon such a sale would be equivalent toa tax on imports, 
which the Philippine Commission, under the present law, have 
no power to impose. Ih, 

17. Title to Land for Los Banos Military Post, Laguna.—The title 
acquired from Dona Saturnina Rizal y Alonzo to certain lands 
at Los Banos, Laguna, P. L., for a military post, will be good, 
the land in question having been made the subject of possessory 
proceedings under the roval order of February 13, 1894, and her 
title thereto in fee having been upheld by the deerce of the court 
of land claims under act No. 627, Philippine Commission, which 
decree binds the land and quiets the title thereto, except as to 
liens, claims, or rights defined in section 39 of land registration 
act No. 496, Philippine Commission. 238. 
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PHILIPPINE ISLANDS—Continued. 

18. Same.— Under articles 2 and 42 of the mortgage law, articles 24-31 
of the regulations thereunder, and the royal decree of November 
14, 1885, ete., nearly everything that could possibly affect the title 
is required to be registered, and any governmental or public 
claim to the land would probably be notorious. Jb. 

19. Navy-Yard Employees—Compensation on Holidays.—The resolutions 
of January 6, 1885 (23 Stat., 516), and January 23, 1887 (24 
Stat., 644), allowing pay to per diem employees ‘‘ on duty in the 
United States,’’ for services on certain legal holidays, do not 
extend to the Philippine Islands. 127. 


PHILIPPINE LAND PURCHASE BONDS. See Paiiprixe 
IsLaNnps, 9-12. 

PICTURE FRAMES. See Customs Law, 8. 

PLUG-TOBACCO TAGS. ‘See Lottery, 1. 

PORTO RICO. 

1. Marine-Hospital Service—Eligibility of Citizen of Porto Rico.—The 
question as to whether or not a citizen of Porto Rico, legally a 
resident of New York, is eligible for appointment in the Marine- 
Hospital Service under a departmental regulation which  re- 
quires the applicant to be a citizen of the United States, or, if 
of foreign birth, to furnish proof of American citizenship, does 
not involve any question of law within the meaning of section 
356, Revised Statutes, and is not, therefore, one properly call- 
ing for an opinion of the Attorney-General. The requirement 
not being demanded by law, its interpretation may properly 
be left to the department or bureau responsible for its exist- 
ence and execution. 18 Opin., 521; 20 Opin., 649; 21 Opin., 
255, followed. 183. 

2. Naval Reservation—Shore Line.— By proclamation of the President 
of June 26, 1903, the following-deseribed lands were reserved 
for naval purposes: ‘‘All public lands, natural, reclaimed, partly 
reclaimed, or which may be reclaimed in the island of Porto 
Rico, embraced within the following boundaries.’’ The bound- 
aries to the north and west are definitely described. On the 
south it was to be bounded by ‘the shore of the harbor, and 
to extend east 2,400 feet, more or less, to include 80 acres.”’ 
The eastern boundary was not defined. /Zeld, That this area 
can not be made up in part of submerged lands or harbor areas 
which may be reclaimed, but that the southern beundary 
should run along the present shore of the harbor, extending as 
far easterly as is necessary to include 80 acres within the area 
deseribed. 172. 

3. Same.—The word ‘‘shore,’’ in Spanish law, means that space of land 

_ which the waters in the movement of the tide alternately cover 
and uncover, the limit of the inner or land line being at the 
point of the highest equinoctial tides. Where the tides are 
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perceptible, the shore line begins on the land side at the line 


reached by the waters in storins. Jb. 

4. Same.—The ‘‘seashore,” in the United States, is that space of land 
on the border of the sea which is alternately covered and left 
dry by the rising and falling of the tide; the space of- land be- 
tween high and low water mark. Jb. 

5. Navigable waters—Jurisdiction.—The United States may establish 
aids to navigation on submarine sites under navigable waters of 
Porto Rico without session of jurisdiction having first been made 
by Porto Rico to the United States. 166. 


6. Title of United States to Cabras Island.—The facts contained in a 
certificate of the record by the registrar of property at Huma- 
cao are sufficient evidence that the United States will, upon the 
purchase thereof, acquire from the grantors a good and unen- 
cumbered title to Cabras Island, Porto Rico. 226. 

7. Bame.—The conveyance should be to the ‘‘ United States of Amer- 
ica’’ instead of to the ‘‘Department of Light-Houses of the 
United States.” Jb. ° 

8. Title to Miraflores Island.— The United States possesses a valid and 
complete title to the whole of Miraflores Island. That island 


did not belong to Porto Rico before the cession, and by the 


treaty of peace title to it was transferred by Spain to the United 
States. 195. 


POSTAGE. See PostaL Service, IIT. - 


POSTAL SERVICE. 
I. OFFICERS. 


1. Postmaster’s Liability for Money Paid for Clerk Hire where no 
Service was Rendered.—The Attorney-General declines to 
express an opinion as to the liability of the postmaster at Balti- 
more, Md., for a sum of money paid by him to a former clerk 
in the Baltimore post-oflice, and for which no service was per- 
formed, for the reason that the question is essentially a judicial 
one, amounting to an inquiry whether in regular legal proceed- 
ings a court and jury would hold that officer liable. Adrised, 
however, that the circumstances may be regarded as showing a 
prina facie case of liability, and calling for action in the way of 
securing a judicial determination of the question of liability. 97. 


JJ. DeEnivery. 


2. Delivery of Mail of Disputed Ownership.—Mail addressed to the 
‘National Life Insurance Company, Chicago, I}linovis,’’? should 
be delivered by the postmaster to the Vermont corporation 
bearing that name, whose principal office is in Chicago, and 
not to the ‘‘ National Life Insurance Company of the United 
States of America,’’ an Hlinois corporation, also located in that 
city. 494. 
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POSTAL SERVICE—Continued. 
8. Same.—Under the law, postmasters are confined to an inspection of 


10. 


11. 


12. 


. Same. 


the outside of an envelope in determining for whom a letter is 
intended. Jb. 

Same. —The burden of establishing claim to a letter should be placed 
upon the person claiming it, to whom it is not addressed, rather 
than upon the person to whom it is addressed. Ib. 


HII. PostaGe. 


Second-Class Postage—Sunday Magazine Sections.— A magazine 
which is issued with a newspaper, but which is a separate and 
distinct periodical having no connection whatever with the 
newspaper, either in its physical form or in the nature of its 
contents, is not an integral part of the paper, and can not be 
considered a supplement within the meaning of section 16 of 
the act of March 3, 1879 (20 Stat., 358-361). 594. 

Such newspaper and magazine are, however, entitled to 

second-class rates of postage under section 14 of that act, as being 

au publication ‘tissued at stated intervals, and as frequently as 
four times a year.’’ Jb, 





. 8ame.—The fact that the magazine part of the publication is edited 


and printed in one place and the newspaper in another is not 
material if they are both issued from the same place. Zh. 


. Beturn-Postage Clearing Company—Plan of.—The Postmaster-General 


is without authority to put into operation the plan of the Return- 
Postage Clearing Company, designed to relieve advertisers and 
others from paving postage on return cards and envelopes until 
they are actually deposited in the mails and reach the office of 
destination, and giving to that company the exclusive control 
of the sale of such return envelopes and postal cards, for the 
reason that its adoption would violate the spirit and aleo the 
letter of many of the provisions of the postal laws. 354. 


. 8ame.—The long-established policy of the Government is to exercise 


exclusive control over the postal service. Under the plan pro- 
posed there would be a divided responsibility. 6. 

Same.—Section 3896, Revised Statutes, requires postage on all mail 
matter to be prepaid by stamps at the time of mailing, except 
in certain cases specially provided for by law. Jo. 

Same.——Section 14 of the act of July 12, 1876 (19 Stat., 82), pro- 
hibits the Post-Oflice Department from selling stamped envel- 
opes and paper for less than its face value, including the cost 
of production. Jb. 

Same.—Section 3915, Revised Statutes, provides that stamped 
envelopes shall be sold as nearly ax may be at the ccst of produc- 
tion, with the value of the postage stamps impressed thereon, 
and that ‘‘no stamped envelope furnished by the Government 
shall contain any lithographing or engraving, nor any printing 
except a printed request to return the letter to the writer.’? Jb. 
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18. Same.—Section 3920, Revised Statutes, as amended by the act of 
June 17, 1878 (20 Stat., 141), provides that no postmaster or other 
person connected with the postal service shall sell or dispose of 
postage stamps or postal cards for any larger or less sum than the 
values indicated on their faces. 7b. 

44. Same.— While it might not be a violation of section 32 of the act 
of March 3, 1879 (20 Stat., 362), which forbids payment of 
money for royalty or patent on any double postal card or envel- 
ope, the carrying into effect of the scheme would be to give the 
company an absolute monopoly of the sale of all such envelopes 
and cards, and to place it ina position to exact tribute from the 
public. Jb. 

TV. Reaisrerep Main. 


15. United States pension agents are entitled to free registration of their 
official mail matter. 617. 


POSTMASTER-GENERAL. See Postr-Orrick DrErparTMENT 
POSTMASTERS. Ser PostaL Service, 1-3. 
POST-OFFICE DEPARTMENT. 


Postmaster-General, 


1. Detail of Registry Clerk to the White House.—The Postmaster- 
(general had no authority to detail a registry clerk from the 
Washington post-othce on detached service at the White House; 
and the accounting officers of the Treasury having refused to 
allow credits to the postmaster for salary paid such clerk for 
the period covered by the detail, that oflicer must be remitted 
to Congress for an appropriation for his relief. 302. 

2. Fraud Orders.—The Postmaster-General is legally justitied in issu- 
ing a fraud order against the People’s United States Bank, of St. 
Louis, Mo., under the facts set forth in the papers submitted, 
which show that by the published false representations of its 
officers, acquiesced in and accepted by the bank, it is conduct- 
ing a scheme or device for obtaining money through the mails 
by falxe and fraudulent pretenses. 503, 

3. 8Same.—The evidence upon which a fraud order may issue must, un- 
der section 3929, Revised Statutes, as amended, be satisfactory 
to the Postmaster-General, and when he is. satistied, it lies 
within his discretion to issue or not issue the order. Jb. 

4. Return Postage Clearing Company, Plan of.—The Postmaster-General 
1s Without authority to put into operation the plan of the Return- 
Postage Clearing Company, designed to relieve advertisers and 
others from paving postage on return cards and envelopes until 
they are actually deposited in the mails and reach the office of 
destination, and giving to that company the exclusive control 
of the sale of such return envelopes and postal cards, for the 
reason that its adoption would violate the spirit and also the 
letter of many of the provisions of the postal laws. 354, 
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PRESIDENT 

1. Acceptance of Presents.—In view of section 1784, Revised Statutes, 
the President can not properly accept presents from persons in 
the public service. 46. 

2. Appointment—Temporary Recess Appointments.—The President has 
the right under the Constitution, and impliedly under section 
181, Revised Statutes, to make a temporary appointment, 
designation, or assignment of one officer to perforin the duties 
of another in the case of a vacancy caused by death, disability, 
or otherwise, during the recess of the Senate, and such tempo- 
rary appointment, designation, or assignment is not limited by 
law to any particular period. 258. 

8. Indian Allotment Lands, Extension of Trust Patents to.—The allot- 
ment act of February 8, 1887 (24 Stat., 388), does not contem- 
plate that the President may extend the period of twenty-five 
years as to all trust patents issued to Indian allottees of land, 
but only that such extension may be made in particular cases, 
in the discretion of the President. 483. 


4. Panama Canal Project, Expenses Incident to.—The President is 
authorized by section 5 of the Atlantic and Pacific canal act of 
June 28, 1902 (32 Stat., 481, 483), to provide by proper order 
for carrying into effect certain recommendations of Admiral 
Walker, and direct the payment of expenses necessarily 
incurred in accomplishing the purposes of that act, to wit, the 
support of Major Black’s party on the Isthmus, the mainte- 
nance of an office in Washington to supervise his work, receive 
his reports, prcserve records, etc., of the old Isthmian Canal 
Commission, and the storage of certain machinery, boats, etc., 
at Greytown. 54. 

5. Panama Canal Funds, Deposit of, in Bank.—Section 5 of the act of 
June 28, 1902 (32 Stat., 483), appropriating $10,000,000 for use 
in the construction of the Panama Canal, does nt authorize 
the President to deposit $1,500,000 of that sum with the Inter- 
national Banking Corporation of New York, upon the condition 
that the bank will maintain the new coinage of the Republic of 
Panama at its legal parity with gold, supply the Isthmian Canal 
Commission with said coinage, and sell foreign and domestic 
exchange at reasonable rates—a deposit upon such conditions 
not being an incicent of the financial operations to be carried 
on for the Government by the bank, but a istinct deposit of 
public money with a private bank for its own purposer. 4&4. 

6. 8ame.—The Presicent may enter into a similar contract with that 
company which would not involve the deposit of the money 
in question, but provide for payment, out of the sum appro- 
priated, for the services which it is desired to have the bank 
perform. Jb. 
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7. Panama Canal, Authority to Make Contracts for Construction of.— 
The President is authorized under existing law to make con- 
tracts for the construction and completion of the Panama Canal 
in excess of the appropriation at present available, so long as 
such contracts do not involve the Government in the ultimate 
expenditure of moneys for its construction and completion in 
ex sof the amount designated in section 5 of the act of June 
28, 02 (32 Stat., 483), limiting the total cost of the canal. 557. 

8. 8ame.—The authority thus granted by the act of June 28, 1902, 
remains unaffected and unimpaired by the provision in the act 
of December 21, 1905 (34 Stat., 5), prohibiting the expenditure 
of any money for the construction of such canal ‘‘except in 
accordance with appropriations made by Congress. JO. 

9. 8ame.— The phrase ‘‘no money sball be expended except in accord- 
ance with appropriations made by Congress,”’ as used in the act 
of 1905, means nothing more than that no money shall be ex- 
pended in excess of appropriations made by Congress. Jb. 

10. Panama Railroad Bonds— Power to Redeem.—The President has the 
power under section 5 of the act of June 28, 1902 (32 Stat., 483), 
providing for the construction of a canal connecting the waters 
of the Atlantic and Pacific oceans, to turn over to the Panama 
Railroad Company money sufficient to redeem certain bonds of 
that company, recently sold to raise money to pay for necessary 
improvements to the railroad. 550. 

Order in regard to importations of goods into Canal Zone, see 
Panama, 1. 


PRINTING. See Pusiic PRINTING. 

PROCESS AGENTS. See OKLAHOMA. 

PROMOTION. See War DEPARTMENT, 10-14. 
PROSECUTION OF CLAIMS. See Civin Services, 3, 4. 


PUBLIC LANDS. | 

1. Swamp Land Grants, Minnesota-—Forest Reserve.—The act of March 
12, 1860 (12 Stat., 3), granting to the State of Minnesota all 
swamp and overflowed lands unfit for cultivation within its 
limits, was a grant in presenti, the intention of Congress being 
to give the beneficial title immediately to the State of all the 
lands thereby granted, as against claimants attempting to ini- 
tiate rights afterwards, except under laws theretofore enacted. 
626. 

2. Same.—The requirement of the second section of that act (partly 
contained in section 2490, Revised Statutes), that the selection 
of surveyed lands should be made within two years from the 
adjournment of the legislature of the State at its next session 
after the date of the act, and as to all unsurveyed lands within 
two years after such adjournment aiter notice by the Secretary 
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of the Interior to the govenor of the State that the surveys 
have been completed and confirmed, was not a condition or 
limitation of the grant, but merely a direction to the Secretary 
of the Interior. Jb. 

3. Same.— By section 2490, Revised Statutes, selections are to be made 
under section 2480 (the act of September 28, 1850), and not as 
provided by the act of March 12, 1860, and the act of March 2, 
1849, relating to swamp lands in Louisiana. Th, 

4. 8ame.— The authority conferred by the act of June 27, 1902 (32 
Stat., 400, 402), upon the Forester of the Department of Agri- 
culture to select lands from certain Indian reservations to con- 
stitute a forest reserve, did not authorize him to reserve the 
swamp lands conveyed to the State of Minnesota by the act of 
March 12, 1860. J6. 

5. 8ame.—The creation, subsequent to the passage of the act of March 
12, 1860, of an Indian reservation upon the lands which were free 
public lands at the date of the passage of that act, did not give 
the Indians such title to swamp lands embraced within the 
limits of the reservation as will prevent the fulfillment of the 
Government’s grant of lands to Minnesota. Jb. 


Nee also RAILROADS, 


PUBLIC PRINTING. 
Printing of Special Reports of Department Bureau Chiefs.—Section 
89 of the act of January 12, 1895 (28 Stat., 622), authorizes the 
printing of 2,500 copies of special as well as annual reports of 
Department bureau chicts, when such printing is directed by 
the head of a Department. 377. 


QUAPAW ALLOTMENT LANDS. We INpIANs, 3. 


RAILROADS. 

1. Northern Pacific Railway Company.—The Northern Pacitic Railway 
Company, by virtue of the foreclosure proceedings had in 1896 
and the sale thereunder to it of all the property, rights, and 
franchises of the Northern Pacific Railroad Company. became 
the successor in interest of the latter conipany, and the Seere- 
tary of the Interior should continue to issue to the new com- 
pany patents for lands granted by the Government to the old 
company, upon the same conditions which wou d govern in 
ease there had been no foreclosure and sale, and the applica- 
tions were made by the old company. 401, 

Opinion of February 6, 1807 (21 Opin., 486), followed. J4. 

2. Railroad Land Grants— Application of case of Sjoli v. Dreschel ‘199 
U. 8., 564).—The Secretary of the Interior, in the administration 
of the several land grants to railroads, is not bound to follow the 
broad principles quoted in the eee of the Supreme Court 
in the case of Njoli ye Dresehel (199 CU. 82, 564), but may confine 
what is said therein to a state of fee similar to those then 
before the court. 652. 
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$3. Same.—No title passes to lieu lands before approved by the Secretary 
of the Interior of the company’s lists of selections; and, when so 
approved, the lands are to be considered as fully selected as of 
the date of the listing, so as to give to the company superiority 
over the right of homestead or preemption claimants settling 
after the hsting by the company. Jb. 

4, Transportation of Live Stock—Twenty-eight Hour Law.—The accept- 
ance at St. Louis by the Terminal Railroad Association of 
St. Louis, or the St. Louis Merchants’ Bridge Terminal Railway 
Company, of live stock consigned to the National Stock Yards, 
lving directly across the Mississippi River from St. Louis, in 
Hlinois, and the carriage and delivery there of livestock which 
has been confined in the cars of connecting railways for a 
period longer than twenty-cight hours without having been 
unloaded for rest, water, and feed, unless prevented by storm 
or other accidental causes, or unless the live stoek is carried in 
vars In which it can and does have opportunity for feed, rest, 
and water, is a violation of the provisions of section 4586, 
Revised Statutes. 411. 

5. Same. —Section 4586 is unambiguous, and is clearlydesigned to pre- 
vent any railroad company within the United States, whose 
road forms any part of a line of road over which live stock is 
conveyed from one State to another, from = transporting such 
animals except in accordance with its provisions. Jb, 


RAILWAY RATES. er [Nrerstate ComMercE, 2-9. 
RANK AND PAY. Sve Anwy OFricers, 1, 2, 4. 
RECESS APPOINTMENTS. “Se Prestpent, 2. 
REFUND. . 
Or Duttes. See Customs Law, TV Drawnack. 
ENTRANCE AND CLEARANCE FEES. Sve VESSELS, 5. 
INTERNAL-REVENUE Taxes, Seo INTERNAL REVENUE, 3, 4. 
REGISTRATION. See Postan Service, 15, 
REGISTRY CLERK. Wer Post-Orrick DevartMent, I. 
REGISTRY OF VESSELS. Se VeEsets. 
REGULATION OF STEAM VESSELS. We Sreampoar. Ixsrrc- 
TION Servick, 3; DEPARTMENT OF CoMMERCE AND Lapor, 3. 
REINSTATEMENT. Ne Civit. Servicer, 6, 7; Navan AcApEMY, 4. 
RELATIVE RANK. We Navy, 50-35. 
REMISSION OF FINES, PENALTIES, AND FORFEITURES. 
See DerpakrMENT OF COMMERCE AND Labor, 19: Durer artos, 
8; Treastry DEPARTMENT, 38, 
RENT OF LETTER BOX. Se Arronxey-GeNEKAL, OPINIONS, 15, 


RESERVATIONS, POSTS, ETC. 
1. Forest Reserve, Alexander Archipelago, Alaska—Permit for Use and 
Occupancy.— The Secretary of Agriculture has authority under 
the act of June 4, 1807 (50 Stat., 350, to grant a permit for the 


695 Diqest. 


RESERVATIONS, POSTS, ETC.—Continued. 
use and occupancy of certain land within the Alexander Archi- 
pelago Forest Reserve, Dall Island, Alaska, for the purpose of 
conducting a fish saltery, oil, and fertilizer plant. 470. 

2. Same.—The Secretary may grant such privilege for a longer period 
than one year, and may charge and collect a reasonable sum 
for the privilege granted. Jb. 

3. Kahauiki, Military Reservation—tTitle to.— By the joint resolution 
of Congress of July 7, 1898 (30 Stat., 750), accepting the cession 
of the IHlawaiian Islands and the transfer to the United States of 
the ownership of all public lands therein, and by acquiring by 
purchase from individuals the leases held by them covering the 
lands comprising the military reservation at Kahauiki, Oahu 
Island, the United States acquired complete title to that reser- 
vation. 225. 

4. Los Banos Military Post, Title to.—The title acquired from Dona 
Saturnina Rizal y Alonzo to certain lands at Los Banos, Laguna, 
P. I., for a military post, will be good, the land in question 
having been made the subject of possessory proceedings under 
the royal order of February 13, 1894, and her title thereto in 
fee having been upheld by the decree of the court of land claims 
under Act No. 627, Philippine Commission, which decree binds 
the land and quiets the title thereto, except as to liens, claims, 
or rights defined in section 39 of land registration Act No. 496, 
Philippine Commission. 238. 

5. Same.— Under articles 2 and 42 of the mortgage law, articles 24-31 
of the regulations thereunder, and the royal decree of Novem- 
ber 14, 1885, etc., nearly everything that could possibly affect 
the title is required to be registered, and any governmental or 
public claim to the land would probably be notorious. Jb. 


RESIGNATION. Sce Nava. AcApDeEmy, 8. 
RETIRED ARMY OFFICERS. Sce Army Orricers, 2, 3, 5, 7. 


RETIREMENT. 
Or Army Orricers. See Army, 1. 
Or Navan OFFricers. See Navy, 6. 
Or OFFICERS OF THE MARINE Corps. See Navy, 28, 29. 


RETURN POSTAGE CLEARING COMPANY. See Postar SeErv- 
cE, II], 8. 


REVENUE-CUTTER SERVICE. 

1. Not Transferred to Department of Commerce and Labor.—The act of 
February 14, 1903 (32 Stat., 825), giving the Department of 
Commerce and Labor jurisdiction and control of the seal fish- 
eries, does not transfer to that Department the Revenue-Cutter 
Service or any of its vessels or officers. 4. 

2. The Secretary of the Treasury is not authorized by said act, or 
otherwise, to ascign revenue vessels to the duty of seal 
protection. Jl. 
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3. Same.—Vessels assigned by authority of the President to the pro- 
tection of the seal fisheries will henceforth, while so assigned, 
be subject to the direction of the Secretary of Commerce and Labor 
in respect to those duties, but their internal government and 
duties concerning the revenue while thus engaged will be under 
the Secretary of the Treasury. Jb. 

4. Same.—Appropriations for the Revenue-Cutter Service will continue 
to be expended by the Secretary of the Treasury, except such por- 
tions, if any, as may be applied to extraordinary business con- 
cerning seal protection, which latter will be under the control 
of the Secretary of Commerce and Labor. Jb. 


RIVERS AND HARBORS. Sve NavigaBLe Waters, IT. 
ROCK ISLAND BRIDGE. See BRIDGEs. 
BALARY. Sve ARMY OFFICERS, 8. 


SALE. 
Of Windmill Formerly Used by Bureau of Fisheries.—The Secretary 
of Commerce and Labor has authority to sell a windmill formerly 
used for pumping water at the oyster claire, Lynnhaven, Va., 
but which is no longer needed or used for that purpose. 567. 
Of Steam Tug Eleu. See Hlawan, 2. 


SEAL FOR CENSUS OFFICE. See DEPARTMENT OF COMMERCE AND 
Labor, ITI, 26. 


SECOND-CLASS POSTAGE. See PostTau Service, 5-7. 

SECRETARY OF AGRICULTURE. See DEPARTMENT oF AGRI- 
CULTURE. 

SECRETARY OF COMMERCE AND LABOR. We DerrartmMent 
OF COMMERCE AND LABOR. 

SECRETARY OF THE INTERIOR. See DEPARTMENT OF THE 
INTERIOR. 


SECRETARY OF THE NAVY. See Navy DEPARTMENT. 
SECRETARY OF THE TREASURY. Sve Treasury DEPARTMENT. 
SECRETARY OF WAR. See War DerartTMEnt. 

SECRETARY TO THE ADMIRAL. Se Navy, 11. 


SEEDS. 

1. Adulterated or Misbranded Seeds—Publication of Names of Vendors. — 
The provision in the act of Congress of March 3, 1905 (33 Stat., 
869), directing the Secretary of Agriculture to obtain in the 
open market seeds of grass, clover, or alfalfa, test the same, and 
if found to be adulterated or misbranded to publish the result 
of the tests, with the names of the persons by whom the seeds 
were offered for sale, is a valid law. 553. 

2. Same.—That provision can not properly be regarded as an attempt 
to regulate the sale, shipment, and transportation of seeds; it 
provides merely for the dissemination of information regarding 
seeds. Jhb, 
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3. Same. The fact that the effect of the publication of the informa- 
tion may be to lessen the sale of misbranded or adulterated seed 
is not sufficient to transform a measure intended for the educa- 
tion of the public into a regulation of commerce or police. 1h. 


SENATE. See UNITED Srates SENATE. 


SHIPPING.. 

Anchorage and Anchorage Grounds.— Matters arising under the acts 
of May 16, 1888 (25 Stat., 151), February 6, 1893 (27 Stat., 451), 
March 6, 1896 (29 Stat., 54), and June 6, 1900 (31 Stat., 682), 
relating to anchorage and anchorage grounds, have been trans- 
ferred by the act of February 14, 1903 (32 Stat., 825), from the 
Treasury Department to the Department of Commerce and 
Labor. 37. 


SHIPPING COMMISSIONERS. 

Offices for.—The duty of assigning suitable offices and rooms in 
public buildings for the use of United States shipping commis- 
sioners, Imposed upon the Secretary of the Treasury by the act 
of March 8, 1897 (29 Stat., 687), was not affected by the act of 
February 14, 1903 (32 Stat., 825), establishing the Department 
of Commerce and Labor. 117. 

SHOSHONE INDIAN LANDS. See Inprans, 4. 
SJOLI v. DRESCHEL (199 U.8., 564). See Rattroaps, 2. 
SOLDIERS’ HOME. 

Free Withdrawal of Spirituous Liquors from Bond.—Spirits purchased 
for the National Soldiers’ Home at Washington, D. C., are pur- 
chased ‘for the use of the United States’? within the meaning 
of section 3464, Revised Statutes, and may be withdrawn from 
bonded warehouses without payment of internal-revenue tax. 
449). 

SPECIAL AGENTS. Ne DervartMentr or CoMMERCE AND Lasor, 27. 
SPECIAL DISBURSING AGENT. 
APPOINTMENT OF, Sco TREASURY DEPARTMENT, 15, 
STAFF BUREAU CHIEFS. Sw Navy, 9-14. 
STATE POWDER OFFICER. 
At Norro“tk, Va.—Jtrispictios, See UNItEp Strates, 3. 


STATUTES INTERPRETED. 


Act of — Page. 
IS6O, March 12 (12 Stat., 3). Swamp land grants .... 326 
1862, July 14 (12 Stat., 569). Ohio River bridges .... 194 
Is64, July 2 (13 Stat., 365). Railroad land grants... . G32 
1865, February 17 (18 Stat., 431). Ohio Falls bridge . 195 
1872, December 17 (17 Stat., 398). Bridges—power of 

CAT ORS hs oh eee a eink in bloat Bad 195 


Is7v4, June 25 (18 Stat.. 205). Hazing .............2. 44 


STATUTES 
Act of— 
1875, 


1804, 
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INTERPRETED—(Continued. 
March 3 (18 Stat., 415). Disbursing agents. .... 
March 3, section 2 (18 Stat., 469). Reversal or 
modification of ruling of Secretary of the 
Treasury. ..ccoscheviewstecewaeaeut wens sens 
July 12, section 14 (19 Stat., 82). Sale of stamped 
CNVEIONEH o.oo th onc O ete euned otenee cused 
June 17 (20 Stat., 141). Sale of postage stamps. 
March 3, sections 14, 16, and 20 (20 Stat., 3459- 
OGL): (PORE 6 cicccermiwesewudeossicaloues 
March 3, section 32 (20 Stat., 362). Payment of 
royalty on patented double postal card. ...... 
August 7 (22 Stat., 306). Disbursing agents .... 
January 16, section 3 (22 Stat., 405). Detail of 
clerks to Civil Service Commission .......... 
February 14 (22 Stat., 414). Bridges—power of 
CONRTOSS ijn dees edoe caine oetccahketenwesns 
March 3 (22 Stat., 553). Appointment of super- 
intendent of State, War, and Navy Building... 
June 26, section 26 (23 Stat., 59). Refund of en- 
trance and clearance fees. .....0.....2.0..2.-26- 
June 19, section 11 (24 Stat., 81). Tonnage tax. . 


February + (24 Stat., 379). Interstate Com- 
Inerce—concessions in freight rates 2.2.2.2... 
February 8 (24 Stat., 388). Allotment of Indian 
lands—extension of trust patents to.......... 


June 29 (25 Stat., 209). New York ITarbor act - 
March 2, section 22 (25 Stat., 862). Interstate 
commerce—concessions in freight rates ....... 
June 10, section 14 (26 Stat., 137). Refund. .... 
October 1 (26 Stat., 562). Retired army officers— 
advancement—rank and pay .............--- 
October 1, paragraph 285 (26 Stat., 586). Draw- 
back—oil cake froin imported Hnseed.. 2.2... 
March 3 (26 Stat., 1107). Copyright aet....2... 
July 23 (27 Stat., 260). Intoxicating liquors to 
DAV AUG ersten Sete Geka ara Ge eee ane 
August 1 (27 Stat., 340). Eight-hour law—Pan- 
ama Canal—Panama Railroad ....2...2...... 
January 27 (28 Stat., 33). Contracts for supplies 
for Departments—advertisements.........-.-- 
July 31, section 8 (28 Stat., 208). Decisions of 
(hECOmpirOners cnn usen diets seb ctaededn te 
August 13 (28 Stat., 279). Oklahoma —surety 
companies—process agents ...........-2..--- 
August 27, section 22 (28 Stat., 551). Drawback— 
oi] cake produced from imported linseed ..... 
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Page. 


158, 4 


441, 
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Act of— 
1895, January 12, section 89 (28 Stat., 622). Printing. 
February 19, section 2 (28 Stat., 672). River and 


Harbor nes 226i06c2eawetet hoc eas 

March 2 (28 Stat., 808, 844). Assistant treasurer 

of the United States ............-.....-....-- 

1896, May 19 (29 Stat., 122). Regulations steamboats 
° Al Vacht TACCS ve veces oene eco ceeded 
June 10 (29 Stat., 339). Choctaw and Chickasaw 
citizenship court ...............--------0--e- 

1897, January 30 (29 Stat., 506). Intoxicating liquors— 
VOU ans oc. caldeceuase eee eeaeeses 

March 3 (29 Stat., 687). Offices for shipping 
commissioner ...... bugeseeceuteweeanesates 


June 4 (30 Stat., 35). Permit for use and occu- 
pancy of Alexander Archipelago—Forest re- 
BOIVGx versie cas tecere ceases tee eet ekes 

July 24, section 30 (30 Stat., 211). Drawback— 
car brakes, springs, and lighting apparatus. . . - 

July 24, section 30 (30 Stat., 211). Drawback— 


liiported Wheaties o. 10225. 6onagsdhd eee weds 
1898, June 28 (30 Stat., 507). Choctaw and Chickasaw 
land patents—approval of................-..-- 
1899, March 3 (30 Stat., 1004). Navy personnel act— 
titles of naval officers. .......-...-.-....----- 


March 3 (30 Stat., 1004). Navy personnel act— 
appointment of superintendent to State, War, 


and Navy building .............--.-.------.- 
March 3, section 8 (30 Stat., 1006). Navy person- 
nel act—order of retiretient Rae Giese eatecteetss 
March 3 (30 Stat., 1019). Special agents, Census 
Office—oath of office .................--.---- 


March 3 (30 Stat., 1021). Seal for Census Office. 
March 3, section 18 (30 Stat., 1153). Bridges— 


Power of Secretary of War................--- 

March 3 (30 Stat., 1155). Bridges—consent. of 
CONGTOSS 2205585 148 ens oneceseeeeGeocse esas 

1900, April 30, section 91 (31 Stat., 159). Hawaii— 
sale of steam tug Elew .... 22.22. e eee eee eee 

May 25 (31 Stat., 185). Payment of Sole on 
WIS ClO 2S eee Coe ie Pee Gale eee lables a 

1901, February 2 (31 Stat., 748). Inspector-General’s 
Deparencnt-promotion Seu se tesco toss 

March 1 (31 Stat., 874). Payment of rovalty on 
SOG 5S es tte tata tate tices eg a leh er cto 


March 3 (31 Stat., 1108) Naval officers—promo- 
Te wear Vat ace ete cna cutee esuts 


STATUTES 
Act of— 
_ 1902, 


1903, 
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March 6, sections7-9 (32 Stat.,52). Specialagents, 
Census Office—oath of office..............-.. 
April 28 (32 Stat., 152). Unlawful occupation of 
pablic buildings and grounds in the District 
OP COMM Dias 3 5.4 tases ee awe ude 
April 28, section 3 (32 Stat., 171). Civil service— 
transfer to classified service..............-..-- 
April 29 (32 Stat., 176). Chinese exclusion. ..... 
June 6 (32 Stat., 388). Payment of royalty on 


June 13 (32 Stat., 371). River and harbor im- 
provement—construction of dredge. .......... 
June 27 (32 Stat., 400, 402). Forester—swamp 
lid Pralt8s ence toes ewes Sesewemaeloune 


June 28, section 5 (32 Stat., 483). PanamaCanal—. 


June 28, section 5 (32 Stat., 483). Deposit of 
Panama Canal funds in bank .......2........ 
June 28, section 4 (32 Stat., 483). Panama Rail- 
rad. DOnd S25. 4sc2ee Aes eu onsen a Sees 
June 28, section 5 (32 Stat., 483). Panama Canal— 
power of President to make contracts ........ 
July 1, section 31 (32 Stat., 641). Choctaw and 
Chickasaw citizenship court ..............--- 
July 1, sections 63-65 (32 Stat., 706), Philippine 
land purchase bonds ...............0.....46- 
July 1, sections 70-73 (32 Stat., 708). Manila— 
DONG SSC 22262 e i tore Secchi eke see hewe dx 
July 1, section 2 (32 Stat., 714). Lottery—cigar- 
CliG-COUDONS:2.2 2c. ecesebosceesewmeuneseceubige 
July 1, sections 72 and 73 (32 Stat., 726). Lease 
of Cherokee mineral lands .................. 
February 2 (32 Stat., 791). Secretary of Agricul- 
ture—departmental regulation. ...........-.. 
February 14 (32 Stat., 825). Offices for shipping 
COMMUSSIONCD 2.2... ee ee ee ee eee 
February 14, (32Stat.,825). Department «fCom- 
merce abu Labor sccuidecece le cie usec 
February 14, section 10 (32Stat., 829). Shipping— 


ANCHONIVCs 244. 2c uel se ewes cuetdeueneta ce 
February 14, section 10 (32 Stat., 829). Shipping— 
boarding of vessels...............-2.--------- 
February 14, section 10 (32 Stat., 829). Riverand 
Harbor NiGss..n ce btewetces act don ie cle ae 


February 14, sections 7 and 10 (32 Stat., 828, 
$29), St. Panland St. George islands, Alaska. 
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Act of— Page. 

1903, March 3 (32 Stat., 982, 995). Choctaw : nd Chick- 
asaw Indians—attorneys’ fees...............- 320 

March 3 (32 Stat., 996). Distribution of Loyal 
Creek claims fund ..................2.-....- 163 

March 3 (32 Stat., 1109). Subsidiary coinage— 
Director of the Mint.................---.--- 170 

March 3 (32 Stat., 1157.) Importation of meats 
from Germany ............-...- esas ocmae: 62 

March 3 (32 Stat., 1158). False labeling of food 
PROUUCS 4 oes cbateiee sv eccenee ee toe 142 

March 3 (32 Stat., 1188). Guantanamo naval 
station, Cuba—proof of title ................ 160 

March 3 (32 Stat., 1177, 1179). Midshipmen— 
NODIMANONS .cocdweeee ees ovens coun ck sucex 333 
March 3 (32 Stat., 1198). Hazing.............. odt 


March 3, section 1 (32 Stat., 1213). Head tax. 109, 131, 370 
March 3, section 15 (32 Stat., 1217). Improper 


manifest—remission of penalty.............- 336 
March 3, section 39 (32 Stat., 1222). Immigra- 
HON CETUINCALES: o ue2 See ats ee aoseins cee 23 
1904, April 21 (33 Stat., 189, 222). Payment of Indian 
claims—attorneys fees ..........--2..---.--- 308 
April 23 (33 Stat., 259, 264). Retired army otti- 
COIS—=PAY 5 cu co soce esos he oer lee se 36s 299 
April 23 (33 Stat., 264). Retired army officer, 
deceased—nomination for adyancement...... 312 
April 23 (33 Stat., 264). Retired army officers— 
advancement—rank and pay ................ 108 
April 23 (33 Stat., 264). Retired army officer— 
ad vancement—office ...............----2.00- 185 
April 23 (33 Stat., 264). Retirement provision— 
otticers Marine Corps _............-.......-- 263 
April 23 (33 Stat., 259, 274). Medals of honor... 529 
April 23 (33 Stat., 288). Importation of canned 
and chopped meats ...............------0--- 244 
April 27 (33 Stat., 324,349). Retirement of ofti- 
cers of the Marine Corps.............--.----- 262 
April 28 (33 Stat., 445). Appointmentof engineer 
at Military Academy..................-2..--- 31, 413 
April 28, section 2 (33 Stat., 573). Indian allot- 
ment lands—approval of sale..............-. 532 
1905, March 3 (33 Stat., 854). Appointment of engi- 
neer at Military Academy ..................-- 413 
March 3 (33 Stat., 643). Detail of clerks ....... 382 


March 3 (33 Stat., 869). Adulterated or mis- 
branded seeds .. cc cece ccc ccc cece cence ceceee 53 
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Act of— 


1905, March 3, Article II (33 Stat., 1020). Shoshone 
Indian lands. ......... 0.020.000.2220 e eee eee 
March 3 (33 Stat., 1266). Diamond. Shoal light- 


house—approval of plans...................- 
December 21 (34 Stat., 5). Panama Canal— 
expenditures................ Sir eran eater oe 


Resolutions of— 


1885, January 6 (23 Stat., 516). Navy-yardemployees— 
compensation on holidays—Philippines ...... 

1887, January 23 (24 Stat., 644). Navy-yard employ- 
ees—compensation on holidays—Philippines . 

1898, July 7 (30 Stat., 750). Cession of Hawaiian 
Islands—title to Kahauiki Military Reserva- 

(Ol col eeceetevewks sniacer eee eee eesti 

Revised Statutes— 


Section 190. 
255. 
354. 
350. 


306. 
1305-1308. 


1622. 


1797. 


1818. 
1891. 


2139. 
2490. 
2787. 
3220. 
3464. 
3477. 
3654: 
3697. 
3658. 
3709, 


S739, 


139843-— <a, 


Prosecution of claims.................. 
Disbursing agents ....... dg tooesche se 
Opinions of Attorneys-General ........-. 
Expenditure of money on Guantanamo 

Naval Station ..................-.. oe 


Opinions of Attorneys-General........- 
Deposit of savings—enlisted men of Ma- 
PING: COFPS 'y.2.c.05.c.oseeanex Sanwa tenses 
Retirement of officers of the Marine 
COR ee osiressu ces oicee sees 


Summary proceedings against unlawful 
occupants of land in the District of 
COMMDIis2 at.4e ose sence staetesams 

Unlawful occupation of public grounds 
in the District of Columbia .........- 

Constitution and laws applicable to or- 


Sale of intoxicating liquors to Indians. .. 
Swamp-land grants.........-...-0 --... 
Bond of agent making entry ........... 
Reconsideration of claim for taxes after 

MUIPMCNG ahs fo Sele eee ee acage ees ee 
Withdrawal of spirituous liquors from 

DONG ocaicaee Siew Jabs teak Peary ee 
Attorneys’ fees—power of attorney ....- 
Disbursing agents .........-...--.----- 
Disbursing avents .................---- 
Special disbursing agent ..........2---- 
Contracts for supplies for Departments— 

advertisements .......0...2.2---2006- 
Money advanced on contracts— Member 

CO CONOTCSS:-<5.0:ond bases ee te ated 
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537 
301 


160 
183, 301 


190 


263 


18,111 
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Revised Statutes— 5% Page. 
Section 3896. Postage ...2.2....0.20. 2.2 eee eee eee eee . 354 
3915. Sale of stamped envelopes.............. 354 
3920. Sale of postage stamps................- 354 
Ooo: LOUSY 65.650 e ds ets Seccutuce 286 
AOAUS AGUOCEN c 2 Woe aC re oe ee a ter 286 
4136. American registry. .................--- 384, 385 
4347. Transportation of goods to Guam in : 
British vessels ....................0. 128 
4386. Transportation of live stock—28-hour 
LAW eerie d Suen tbh eet ots 411 
4405. Called meetings of Board of Supervising 
Inspectors of Steam Vessels ........-. 56, 67 
4462. Regulations for steam vessels. .......... 67 
4756. Naval pension fund...............0.2... R5 
4757. Naval pension fund...................-- ° 85 


STATUTORY CONSTRUCTION. 


Ls 


The construction of a statute in departmental practice is entitled to 
great weight in its interpretation, if that construction is fairly 
settled and uniform. 585. 

Great weight should be given to a long and consistent construction 
yviven by an Executive Department to a statute which it was its 
province to administer. 437, 

In every statute authorizing or requiring a certain act, there is 
implied, as if there written, the direction that such act shall be 
done with reference to, and in conformity with, existing laws on 
the subject. 341. 


. When a general law prescribes what persons may be appointed to 


any class or kind of office or place, the time or manner of their 
appointment, the tenure of their office, their qualifications or 
the test of their qualifications and fitness, any appointment of the 
kind thereafter authorized, must, unless otherwise provided, be 
made with reference to and in conformity with the requirements 
of such general law. 341. 


. The general rule is that laws speak from the date of their enact- 


ment, and where something remains to be done, not inconsistent 
with a relation back when it is done, the general rule may be 
applied. 299. 


. A legislature is presumed to know decisions of the courts construing 


its language, so that if the tribunals have given a certain con- 
struction and the legislature in a new law uses the same or 
practically the same language, without negativing the construc- 
tion adopted by the courts, it will be presumed that the legis- 
lature means what the courts have said. 308. 

Repeals by implication are not favored, and when two statutes cover 
in Whole or in part the same matter, and are not absolutely 
irreconcilable, effect should be given, if possible, to both. (U.S. 
Vv. Greathouse, 166 UL S., 605.) 112. 
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8. Words having a well-defined meaning will be presumed to have 
been used by the legislature to express that meaning and no 
other, unless a contrary intent is disclosed. 71. 

STEAMBOAT-INSPECTION SERVICE. 

1. Board of Supervising Inspectors of Steam Vessels—Delegation of Au- 
thority. —The Board of Supervising Inspectors of Steam Vessels 
alone is authorized, under section 4405, Revised Statutes, to 
determine what shall constitute ‘‘a full complement of licensed 
officers and full crew,’’ of steamers carrying passengers, before 
leaving port, as required by section 4463, Revised Statutes. 
This duty can not be delegated to the local inspectors of hulls 
and boilers. 6. 

2. Called Meetings.—Called meetings of the Board of Supervising 
Inspectors may be held at places other than Washington, within 
the judgment of the Secretary of Commerce and Labor, section 
4405 specifying merely the place where the annual meeting of 
the Board shall be held. — 67. 

8. Modification of Regulations.—The Secretary of Commerce and Labor 
is not authorized by section 4462, Revised Statutes, to amend, 
modify, or repeal existing regulations, or to adopt new regula- 
tions for the enforcement of the provisions of Title 52, Revised 
Statutes, entitled ‘‘Regulation of Steam Vessels,’ without 
prior action thereon by the Board of Supervising Inspectors. 
The Secretary has, therefore, no authority whatever in the 
matter except as conferred by section 4405, Revised Statutes. 7b. 

STEAMBOATS. 
REGULATIONS GOVERNING AT Yacut Races. See DEPARTMENT OF 
CoMMERCE AND LaBor, 3. 


SUBSIDIARY COINAGE. “Se Treasury Department, 33. 
SUIT. 


AUTHORITY TO DISCONTINUE. See DEPARTMENT OF COMMERCE AND 
Lagor, 17. 


SUNDAY MAGAZINE SECTIONS. 
Or Newspapers, See PostaL SERvIcE, 5-7. 
SUPERINTENDENT OF STATE, WAR, AND NAVY 
BUILDING. 

1. Appointment—Former Officer of the Engineer Cotps.—The transfer of 
the Engineer Corps (steam) of the Navy to the line by the navy 
personnel act of March 3, 1899 (30 Stat., 1004), does not pre- 
clude the appointment of a naval officer on the active list, for- 
merly an otficer of that corps and now restricted to the perform- 
ance of engineer duty, to the superintendency of the State, War, 
and Navy building as provided in the act of March 3, 1883 (22 
Stat.,5543.) 508. 

2. Same.—The act of March 3, 1883, does not authorize the detail as 
superintendent of the State, War, and Navy building of a 
retired officer of the Navy, transferred from the Engineer Corps 
to the line for engineer duty only, by the navy personnel act 
of March 3, 1899, Zh. 


SUPERINTENDENT OF STATE, WAR, AND NAVY 
BUILDING—Continued. 

3. Same.—The act of March 3, 1883, does not contemplate that an 
officer of the Corps of Civil Engineers of the Navy shall be eligible 
for appointment as superintendent ot the State, War, and Navy 
building. Jo. 


SUPERVISING INSPECTORS OF STEAM VESSELS. Sec 
STEAMBOAT INSPECTION SERVICE. 


SUPPLIES. See Executive DerparTMENts, 13. 
SURETIES. See Treasury DePARrMENT, 31; OKLAHOMA, 1-3. 
SWAMP-LAND GRANTS. See Pusiuic LAanps. 


‘‘*TARANTULA,’’ THE. See Navication, 1. 
TAXATION. Sce Puiviepine Is_tanps, 14-16. 


TEMPORARY RECESS APPOINTMENTS. See PRESIDENT, 2. 
TERM OF OFFICE. See INTERSTATE CoMMERCE, 1. 


TESTIMONY. 
Or Heap oF AN Executive DEPARTMENT. See Executive De- 
PARTMENTs, 6, 7. 
TITLE. 
To Casras Istanp. See Canpras ISLtann. 
To GUANTANAMO MiLitary Station. See GUANTANAMO NAVAL 


STATION, 
To Kanavuigr1 Minirary RESERVATION, HAWAIIAN IsLaNps. See 
RESERVATIONS. 4 


To Los Baxos Mititrary Post. See RESERVATIONS, 3. 
To Lot 144, City or AGana. See Guam, 6. 
To MIRAFLORES Isuanp. See MiIrAFLORES ISLAND. 
Or Stare Bureau Crier. See Navy, 9-14. 
TONNAGE DUTIES. We Navication, 1-3. 
TRADE-MARK LAWS. See PHILIPPINE ISLANDs, 3. 
TRANSFER. 
Or Temporary LABORERS TO CLASSIFIED SERVICE. See CIVIL 
SERVICE, 8. 
Or LAND FROM ONE EXECUTIVE DEPARTMENT TO ANOTHER. See 
EXECUTIVE DEPARTMENTS, 5. 
TRANSPORTATION. 
Or Live Srock. See RAILROADS, 4. 
TREASURER OF THE UNITED STATES. ee Treasury Depart- 
MENT, 29. 


TREASURY DEPARTMENT. 
I. In (GENERAL, 


1. Jurisdiction—Anchorage and Anchorage Grounds.—Matters arising 
under the acts of May 16, 1888 (25 Stat., 151), February 6, 1893 
(27 Stat., 481), March 6, 1896 (29 Stat., 54), and June 6, 1900 
(31 Stat., 682), relating to anchorage and anchorage grounds, 
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3. 


10. 


11. 


have been transferred by the act of February 14, 1903 (32 Stat., 
825), from the Treasury Department to the Department of Com- 
merce and Labor. 37. 

Attorney’s Fees.—A contract between an attorney and a client for 
the collection of a claim against the United States, in which it is 
stipulated that the attorney shall present, prosecute, and recover 
the claim as the agent and attorney of the client, 1s ‘‘a power 
of attorney, order, or other authority for receiving payinent’’ of 
the money so recovered within the meaning of section 3477, 
Revised Statutes, and unless executed in accordance with the pro- 
visions of that section is absolutely null and void. 279. 


. Same—Warrants.—The practice of the Treasury Departinent of 


delivering warrants to attorneys who have prosecuted claims 
before the Department, except under the safeguards of section 
’ 3477, Revised Statutes, is not warranted by law. Jb. 


. Same.—The Secretary of the Treasury may recall his action in de- 


livering a warrant to an attorney not entitled under the law to 
receive it, and may take necessary measures, by issuing a new 
warrant or otherwise, to pay the money involved to the ale 
for whom it was appropriated by Congress. Jh. 


. Same.—In so recalling a warrant and issuing «a new one, the Gov- 


ernment does not become liable to the attorney for the amount of 
his fee for recovering the claim. 1. 


Lk. Orricrers. 


Secretary of the Treasury. 


. Boarding of Vessels,—The execution of the act of March 31, 1900 


(31 Stat., 58), entitled “An act concerning the boarding of ves- 
sels,’? has been transferred by section 10 of the act of February 
14, 1903 (32 Stat., 825), from the Secretary of the Treasury to 
the Secretary of Commerce and Labor. 41. 


. Canned and Chopped Meats, Exclusionof. See Foop Propucts. 244. 
. Certificates of Registry of Vessels.—The duty imposed up the Sec- 


retary of the Treasury by section 4158, Revised Statutes, of 
transmitting to collectors of customs blank forms of certifi- 
cates of registry of vessels, was, by the act of February 14, 1903 
(32 Stat., 825), transferred to the Secretary of Commerce and 
Labor. 49. 

Same—Expense—Comptroller of the Treasury.—The question as to 
whether the expense of preparing such blank forms and furnish- 
ing them to collectors can be paid out of the appropriation for 
defraying the expenses for collecting the revenue from customs, 
ig peculiarly one for the Comptroller of the Treasury to decide 
(23 Opin., 468). Jb. 

Classification Decisions of the Board of General Appraisers—Binding 
Effect of.—The Secretary of the Treasury and collectors of cus- 
toms are bound by classification decisions of the Board of Gen-. 
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TREASURY DEPARTMENT—Continued. 
eral Appraisers, when unappealed from, only so far as such 
decisions affect the goods immediately before the Board for 
classification. 81. 

12. Same.—The Sccretary of the Treasury has authority, and it is his 
duty to instruct collectors of customs to what extent, if at all, 
they are tobe guided by the conclusions, general doctrines, and 
expressions contained in any opinion by the Board of General 
Appraisers, except as regards the merchandise concerning which 
the decision was made. Jb. 

18. Same.—Where there is conflict between a decision of the circuit 
court on appeal from the Board of General Appraisers and a 
subsequent decision of the Board, the Secretary of the Treasury 
should give greater consideration to the decision of the court. 
Ib. 

14. 8ame.—Section 2 of the act of March 3, 1875 (18 Stat., 469), in re- 
gard to the reversal or modification adversely to the United 
States of a ruling or decision of the Secretary of the Treasury, 
by the same or a subsequent Secretary, is in force and its pro- 
visions must, of course, be obeyed. Jb. 

15. Special Disbursing Agents, Public Buildings—Appointment of.—The 
Secretary of the Treasury is given authority, by section 3658, 
Revised Statutes, to appoint agents for the disbursement of 
moneys appropriated for the construction of public buildings 
where there is no collector of customs at the place of the loca- 
tion of such buildings. 536. 

16. Same.—The words ‘the place of location of any public work,”’ as 
used in that section, means some place, city, or town within a 
collection district, and not the whole district. 76. 

17. Same.—The doctrine announced by the Supreme Court of the 
United States in the case of Bartlett v. United States (197 U.S, 
230), should not be extended beyond the particular facts in that 
case, Ib, 

18. Same.—Sections 255, 3654, 3657, and 3658, Revised Statutes, and the 
acts of March 3, 1875 (18 Stat., 415), and of August 7, 1882 
(22 Stat., 306), relating to the appointment of disbursing agente 
for the payment of moneys appropriated for the construction 
of public buildings, are not inconsistent, and, except as one 
modifies another, may all stand together. J. 

19. Revenue Vessels, Assignment of—Seal Protection,—The Secretary of 
the Treasury is not authorized by the act of February 14, 1903 
(32 Stat., 825), or otherwise, to assign revenue vessels to the 
duty of seal protection. 4. 

20. Same.—Vessels as=igned by authority of the President to the pro- 
tection of the seal fisheries will henceforth, while so assigned, 
be subject to the direction of the Secretary of Commerce and 
Labor in respect to those duties, but their internal government 
and duties concerning the revenue while thus engaged will be 
under the Secretary of the Treasury. Jh. 
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21. Same.—Appropriations for the Revenue-Cutter Service will con- 
tinue to be expended by the Secretary of the Treasury, except 
such portions, if any, as may be applied to extraordinary busi- 
ness concerning seal protection, which latter will be under the 
control of the Secretary of Commerce and Labor. Jb. 

22. ‘Rulings or Decisions—Reversal or Modification of.—Section 2 of the 
act of March 3, 1875 (18 Stat., 469), in regard to the reversal or 
modification adversely to the United States of a ruling or deci- 
sion of the Sécretary of the Treasury, by the same or a subse- 
quent Secretary, is in force and its provisions must, of course, 


be obeyed. 81. 


28. Power to Recall Warrant.—The Secretary of the Treasury may recall 
his action in delivering a warrant to an attorney not entitled 
under the law to receive it, and may take necessary measures, 
by issuing a new warrant or otherwise, to pay the money 
involved to the party.for whom it was appropriated by Congress. 
279. 

24. United States Shipping Commissioners.—The duty of assigning suit- 
able offices and rooms in public buildings for the use of United 
States shipping commissioners, imposed upon the Secretary of 
the Treasury by the act of March 3, 1897 (20 Stat., 687), was not 
affected by the act of February 14, 1903 (32 Stat., 825), estab- 
lishing the Department of Commerce and Labor. 117. 


Comptroller of the Treasury. 


25. Question Involving Payment of Money.—The question as to whether 
the expense of preparing blank forms and furnishing them to 
collectors can be paid out of the appropriation for defraying the 
expenses for collecting the revenue from customs is peculiarly 
one for the Comptroller of the Treasury to decide (23 Opin., 
468). 50. 

26. Same.— Rule not Without Exception.—The authority conferred upon 
the Comptroller of the Treasury by section 8 of the act of July 
31, 1894 (28 Stat., 208), to decide questions involving payments 
to be made from the Treasury is complete; but that act does not 
establish a rule which is universal and without exception. Con- 
gress did not, by that enactment, intend to shorten the reach of 
sections 354 and 356, Revised Statutes, or to repeal pro tanto 
those sections. 301. 


27. Same.—W here a question is presented to the Attorney-General in 
accordance with law for decision, and he is of opinion that the 
nature of the question is general and important in other respects 
than disbursement, and therefore conceives that it is proper for 
him to deliver his opinion, it is final and authoritative under | 
the law, and should be so treated by the accounting officers of 
the Treasury, even though the question involves a payment to 
be made from the Treasury. Jb. 
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28. Same.—When the Comptroller of the Treasury waives his right to 
determine a matter involving disbursements within the scope of 
his authority under the law, and requests or suggests a ruling by 
the Attorney-General, the Attorney-General’s opinion should be 
controlling upon the accounting officers of the Treasury, and 
should be followed by them unless contrary to some authorita- 
tive judicial decision, Ib. 


Treasurer of the United Statea, 


29. Philippine Land Purchase Bonds.—Thiere is no legal objection to 
the Treasurer of the United States receiving the principal and 
interest of the Philippine land purchase bonds from the Philip- 
pine government, and distributing the same to the holders o 
the securities, nor to the Register of the Treasury of the United 
States registering and recording said bonds, provided the ofti- 
cers in question are willing and the Secretary of the Treasury 
consents and approves; but there is no specific provision of law 
authorizing the performance of such services. 98. 


clssestant Treasurer. 


80. Holding Over—Qualification of Successor.—An assistant treasurer 
of the United States may lawfully continue to perform the 
duties of his otlce after the expiration of his term of four vears, 
and until the qualification of his successor, Congress having 
expressly provided in the acts of March 2, 1895 (28 Stat., 808, 
844), for the continuance in office of all officers of the Treasury 
Department under similar conditions. 636. 

31. Same.—The sureties on the bond of an assistant treasurer continue 
Hable for his acts while continuing in office after the expiration 
of his term and until the qualification of his successor. Jb. 

32. Same.—The Secretary of the Treasury may defer the qualification of 
an assistant treasurer until a proper count can be made of the 
funds in the subtreasury under a predecessor, in accordance 
with the custom of the Treasury Department. Jhb. 


Director of the Mint, 


38. Purchase of Bullion for Subsidiary Coinage.—The Director of the 
Mint is authorized, with the approval of the Secretary of the 
Treasury, to purchase bullion for subsidiary coinage, and this 
authority, under the act of March 3, 1903 (32 Stat., 1109), is 
without limitation, express or implied. 170. 


THI. ReGuLaTions AND CIRCULARS. 


$4. Circular to Passengers.—The provisions of a ‘‘Circular to Passen- 
gers’? proposed to be issued by the Secretary of the Treasury 
regarding the right of residents of the United States returning 
from foreign countries to bring with them free of duty articles 
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purchased abroad, and not intended for sale, of a total value not 
exceeding $100, etc., are in harmony with paragraph 697 of the 
tariff act of July 24, 1897 (30 Stat., 202), and legal. 93. 

35. Same.—The Attorney-General declines to express an opinion as to 
the propriety of a proposed instruction to customs officials to 
inquire into the bona fides of the journey and the ownership of 
goods imported in such cases, as he is not authorized to express 
his views upon matters of propriety involving executive judg- 
ment and discretion; neither may he express an opinion as to 
whether the above provision can be enforced on proof that the 
object of the journey was to purchase goods, as the latter is a 
hypothetical as well as a judicial question. The legality of 
such an instruction, however, can not be seriously questioned. 
94. 

IV. Fines, PENALTIES, AND FORFEITURES. 


36. Remission of. ae to thetaking effect of the act of February 14, 
1903 (32 Stat., 825), creating the Department of Commerce and 
Labor, the Secretiny of the Treasury had no authority to remit 
a fine or penalty imposed for a violation of the New York Harbor 
act of June 29, 1888 (25 Stat., 209), nor to discontinue a suit 
instituted by the Government to recover a penalty under that 
act, and therefore the Secretary of Commerce and Labor has no 
authority to direct the discontinuance of such a suit. 220. 

37. Same.—The word ‘‘vessel,”’ ax used in the New York Harbor act 
(25 Stat., 209), does not relate to vessels in the sense contem- 
plated by sections 5292-4204, Revised Statutes, authorizing the 
remission of fines, penalties, and forfeitures by the Secretary of 
the Treasury. Jb. 

88. Same.—The Treasury Department has jurisdiction of the reniussion 
of fines, penalties, and forfeitures imposed by section 2809, Revised 
Statutes, imposing penalties upon masters of vessels for not pre- 
senting a correct manifest of merchandise imported, and also of 
the issuing of instructions relating to the execution of sections 
2779 to 2784, inclusive. 535. 

TREASURY WARRANT. See Treasutry DEPARTMENT, 4. 


TREATIES. 

1. China—Treaty of December 8, 1894 (28 Stats., 1210)—Returning 
Chinese Laborer.—The ‘‘additional period” of one year provided 
by Article IL of the convention of December 8, 1894, between 
the United States and China (28 Stats., 1210) beyond the period 
in which a registered Chinese laborer is required to return to this 
country, is only for such time as the disability therein men- 
tioned continues, the extreme limit of such extension under any 
circumstances being one year. 48. 

2. Same.—Treaty of December 8, 1894 (28 Stats., 1210)—Chinese Exclu- 
sion.—The expiration of the treaty of December 8, 1894, with 
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China will in no way affect the validity of the laws now in force 
relating to Chinese immigration. 137. 

8. Same.—The Act of April 29, 1902 (32 Stat., 176), reenacting, extend- 
ing, and continuing in force for a period of ten years all laws 
relating to the exclusion of Chinese not inconsistent with treaty 
obligations, must be construed with reference to treaty obli- 
gations existing between the United States and China at 
that time, and not with reference to treaty obligations which — 
may exist at a future time. So construed, only such laws as 
were in conflict with treaty obligations at the time of its pass- 
age, were not reenacted or extended. Jb. 

4. Same.—tTreaty of July 28, 1868 (16 Stat., 739)—Chinese Exclusion.— 
The treaty with China of 1868, as amended by the treaty of 1880, 
was in part suspended by. the terms of the treaty of 1894 fora 
period of ten years, at the end of which time (China having given 
notice of its final termination), the treaty obligations between 
the United States and that Empire will be the same as they 
were immediately before the taking effect of that treaty. Jb. 

5. Same.—Only such obligations as arose out of the treaties with 
China were referred to by the language used in the act of April 


29, 1902. Jb. 
6. Chippewa—tTreaty of February 22, 1855, Article VII (10Stats., 1165). 
416. 


7. Germany—Treaty of December 11, 1871, Article XIV (17 Stat., 924)— 
Deserters from German Vessels.—The question as to whether 
deserters or alleged deserters from German ships-of-war or mer- 
chant. vessels must, under article 14 of the consular convention 
of 1871 between the United States and Germany (17 Stat., 929), 
be given up without the examination authorized by section 5280, 
Revised Statutes, upon the written request of a German consul 
and the filing of certain papers named in that article, should be 
submitted to the proper court for a judicial determination. 77. 

8. Spain—tTreaty of December 10, 1898, Article VIII (30 Stat., 1758)— 
Cession of Guam—Public Domain.—Under Article VIII of the 
treaty of peace with Spain of 1898, the United States acquired 
by cession a valid title to lot 144, city of Agana, island of Guam, 
which at that time belonged to the Spanish Government. 242. 


TUTUILA. See Guan, 7. 
TWENTY-EIGHT-HOUR LAW. See Raitroans, 4, 5. 


UNITED STATES. : 

1. Congress may fix the hours of labor upon all the works of the United 
States, wherever conducted, and make the law binding upon the 
officers of the United States and, through the agency of con- 
tracts, upon all contractors with the United States. 442. 

2. Exercise of Official Power, Authority for.—As a general rule, when 
it is sought to exercise any official power or-fuanction, explicit 
authority must be found in the law; but the application of this 
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doctrine is not necessarily universal, and depends upon the 
~ character and relations of the particular power and all the 
germane circumstances. 938. 

8. The powder officer for the harbor of Norfolk, Va., appointed under 
the act of March 3, 1880, of that State, has no authority over 
powder belonging to the Federal Government, and the United 
States is not liable for any charge for services performed by 
him under the authority of that law. 234. 

4. Not Liable for Recall of Warrant Issued to an Attorney Not Entitled 
to Receive it.—The Secretary of the Treasury may recall his 
action in delivering a warrant to an attorney not entitled under 
the law to receive it and may take necessary measures, by 
issuing a new warrant or otherwise, to pay the money involved 
to the party for whom it was appropriated by Congress. The 
Government does not become liable to the attorney for the 
amount of his fee for recovering the claim. 279. 

5. Title to Lot 144, City of Agana, Guam.—Unider Article VIII of the 
treaty of peace with Spain of 1898, the United States acquired 
by cession a valid title to lot 144, city of Agana, island of Guam, 
which at that tine belonged to the Spanish Government. 242. 

Concessions IN FREIGHT Rates To. See INTERSTATE COMMERCE, 2, 
TITLE TO RESERVATIONS. See RESERVATIONS, 3. 
TITLE TO Various Isuanps. See separate heading for each island. 


UNITED STATES MARSHAL. ‘See District oF CoLtumsia, 8. 
UNITED STATES PENSION AGENTS. W“e Postau Service, 15. 


UNITED STATES SENATE. 

Nomination for Advancement of Deceased Army Officer—Approval 
by Senate.—The President may send to the Senate for approval 
of his action the names of officers on the retired lst of the Army 
nominated by him for advancement under the act of April 23, 
1904 (33 Stat., 264), after the adjournment of the last session 
of Congress, but who died before the convening of the present 
session; and, upon approval by the Senate, the personal repre- 
sentatives of the deceased oflicera will be entitled to receive the 
advanced pay due such officers without further action by Con- 
gress. 312. 


UNITED STATES SHIPPING COMMISSIONERS. See Surprinei 


COMMISSIONERS. 


VESSELS. 

1. American Registry—Repaired Foreign-built Vessels.—A foreign- 
built vessel wrecked in the United States, repaired here by her 
foreizn owners, and subsequently sold toa citizen of the United 
States, is entitled, under section 4136, Revised Statutes, to 
American registry if the repairs made upon the vessel after 
the wreck equal three-fourths of the cost of the vessel when so 
repaired. 384. : 

Opinion of September 29, 1891 (21 Opin., 253), followed. Ib. 
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2. Same.—To entitle a foreign-built vessel wrecked in the United 
States, repaired here by her foreign owners and sold toa citizen 
of the United States, to American registry it must appear that 
the repairs ‘‘equal to three-fourths the cost of the vessel when 
so repaired’? were occasioned by one wreck, section 4136, Revised 
Statutes, not permitting the aggregating of the cost of repairs 
occasioned by different wrecks in making up that amount. 385, 

8. American Registry—Steamship Athos.—The nonaction of the 
American owners of the steamship Affos in failing tu avail of 
the privilege of registry conferred upon that vessel by the act 
of Congress of January 16, 1895 (28 Stat., 625), and the subse- 
quent transfer of the vessel to foreign owners who for several 
years sailed her under foreign tlags must be taken as a waiver 
of the privilege conferied by Congress, and she is not now 
entitled to American registry, although at present owned by 
American citizens, 5091, 

4. Boarding of Vessels—Secretary of Commerce and Labor.-——The exe- 
cution of the act of March 31, 1900 (31 Stat., 58), entitled ‘An 
act concerning the boarding of vessels,’’ has been transferred 
by section 10 of the act of February 14, 1903 (32 Stat., 825), 
from the Secretary of the Treasury to the Secretary of Com- 
merce and Labor. 51. 

5. Refund of Entrance and Clearance Fees—Canadian Vessels.—The 
right to a refund of entrance and clearance fees improperly ex- 
acted by the collector of customs at Pembina, N. Dak., from 
Canadian vessels entering and clearing that port after the pas- 
save of the act of March 3, 1897 (29 Stat., 689), abolishing such 
charges, is governed by section 26 of the act of June 26, 1884 
(23 Stat., 59). 376. 

VIRGINIA. | 
The powder officer for the harbor of Norfolk, Va., appointed under 
the act of March 3, 1880, of that State, has no authority over 
powder belonging to the Federal Government, and the United 
States is not liable for any charge for services performed by him 
under the authority of that law. 254. 


WAR DEPARTMENT. 
I. OrFricers. 


Secretary of War. 


1, ‘Authority to Construct a Dredge—River and Harbor Improvement.— 
~The authority conferred upon the Secretary of War by the 
river and harbor act of June 13, 1902 (32 Stat., 371), to prose- 

cute or complete, ‘‘by contract or otherwise,’ all river and 
harbor improvements which theretofore or therein were au- 
thorized to be constructed or completed under contract, vested 

in that officer the power to construct the dredge now nearing 
completion for use on Lake Michigan and to pay the cost of 
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the same by allotment from the sums appropriated for the im- 
provement of the various harbors of that lake. 14. 


2. Same.—The fact that Congress has in other instances made specific 


appropriations for dredging plants, can not be held to limit the 
meaning of the words ‘‘by contract or otherwise,’’ as used in 
the act af 1902, by restricting the Secretary to the hiring of a 
dredge as the only alternative of a contract, nor to forbid that 
officer from using such dredge upon improvements other than 
those authorized by appropriations from which the moneys for 
its construction have been taken. Jb. 


3. Authority to Require Bridge to be Altered.— The authority conferred 


sa 


upon the Secretary of War by section 18 of the act of March 38, 
1899 (30 Stat., 1153), to require any bridgeconstructed over any 
navigable water of the United States which is an unreasonable 
obstruction to navigation to be so altered as to render naviga- 
tion under it reasonably free, easy, and unobstructed, applies to 
bridges constructed under the authority of acts of Congress, provi- 
sion having been made in the previous sections of that act for 
the case of structures of that nature unauthorized by Congress. 
195. 


Same.—The power conferred upon the Secretary of War by section 


18 of the act of March 3, 1899, is administrative in character ani! 
ix a lawful delegation of power. Jb. 


Bame.—The obstructions to navigation which the Secretary of War 


by section 18 of the act of March 3, 1899, is authorized to prevent 
or to remove at the expense of the owner, without compensa- 
tion, are ‘‘material’’ obstructions. /b. 


Reck Island Bridge—Power to Grant Revocable License.—The Secre- 


- tary of War has no authority under existing legislation to grant 
a revocable license to the Davenport and Suburban Street Rail- 
way Company, or to any other street railway company, to use: 
jointly with the Tri-City Railway Company the lower portion 
of the Government bridge across the Mississippi River, con- 
necting the cities of Rock Island, Il]., and Davenport, Iowa. 
389, 


7. Same.—Sugyested, That since the question is not free from doubt, 


© 


such permission might he granted in order that the matter may 
be brought before the courts for judicial determination. Jb. 


. Medals of Honor—Surrender of Old Medals.— It is not within the au- 


thority of the Secretary of War, in replacing the medals issued 
to officers and privates for gallantry in action, under the joint 
resolution of July 12, 1863 (12 Stat., 623), and section 6 of the 
act of Maren 3, 1863 (12 Stat., 751), as provided in the act of 
April 23, 1904 (33 Stat., 274), to allow a particular grantee, who 
is entitled to a new medal, to receive it and at the same time 
retain the old medal in his possession. 529. 


Same.—It is optional with the holder of a medal whether he shall 


surrender his old) medal for the new. Jb. 
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II. BureEavs. 


10. Inspector-General’s Department—Promotion.— Where a right to an 


1] 


12 


13 


14 


appointment or promotion in the Inspector-General’s Depart- 
ment existed on a certain date but the appointment was not 
actually made unttl later, the office can not be held to have 


_vested until the appointment was actually made. 591. 
. Same.—The fact that such officer is allowed pay for the higher 


grade from the date of the vacancy to the date of commission 
does not alter the situation. Jb. 


. Same.— Rank and office are not identical. The former is an inci- 


dent of office and is used as a designation or distinction con- 
ferred upon an officer in order to fix his relative position with 
reference to other officers, or to determine his pay and emolu- 
ments. Ih. 


. Same.—Such practice in the War Department rests upon the imme- 


morial custom of that Department and not upon atatutory 
authority. Jb. 


. Same.—A complicated chain of events considered and held that 


under the act of February 2, 1901 (31 Stat., 748), the office of 
lieutenant-colonel in the Inspector-General’s Department vested 
in Major Chamberlain on March 11, 1901, and that he was not 
entitled to be appointed to the oflice left vacant by the retire- 
ment of Colonel Knox on April 13, 1903. Jb. 


THI. Currican Force, 


15. Reinstatement of Former Clerk.—<A soldier's widow, formerly em- 


ployed in the War Department under an appropriation for 
emergency clerical work made necessary by the war with Spain, 
who resigned from her position on December 31, 1900, which 
position was covered inty the classified service by section 3 of 
the act of April 28, 1902 (32 Stat., 171), is eligible under Rule 9 
of the Civil Service Regulations, to reinstatement in that De- 
partment. 618. 


16. State.—Rule 9, ax amended, which provides for the reinstatement 


of a person separated, without delinquency or misconduct, from 
a ‘‘competitive position,”’ means the separation from a position 
‘‘competitive’’ at the time of the request for reinstatement, and 
not that the position must have been competitive at the time 
of such separation. Jb. 


Opinions of June 23 and August 27, 1902 (24 Opin., 81, 103), 


approved. 


WARRANT. 


Recautit or, See TREASURY DEPARTMENT, 4-6. 


WHITE HOUSE. 


Deraty oF ReGistry CLERK To, See Post-OFrFICE DEPARTMENT, 1. 
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WINDMILL. “ve Sate. 
WITHDRAWAL FROM BOND. “ee INTERNAL REVENUE, 1, 2. 
WORDS AND PHRASES. 

1. ‘‘Advanced.”’—The word ‘‘advanced,”’ in section 3739, Revised 
Statutes, which requires the return of money advanced by the 
United States on any contract wherein a member of Congress is 
benefited, is used in its ordinary legal meaning, and does not 
upply to contracts that have been fully executed and payment 
thereon fully made. 71. 

2. ee *—The word ‘‘appear,’’ as used in section 30 of the tariff 
act of July 24, 1897 (30 Stat., 211), does not require that the 
imported materials should appear in the sense of being keen in 
the completed articles, but only in the sense of being proven 
to bepresent in the completed articles: 344, 

3. “Ascertained.”—The word ‘‘ascertained,’’ as used in the proviso 
to section 30 of the tariff act of July 24, 1897 (30 Stat., 211), is 
obviously used to describe knowledge which is obtained from 
evidence, and nut merely that which is obtained from the ex- 
ercise of the senses, 344. 

4. ‘‘Casualties.’"—The words ‘‘ casualtics’’ in section 9 of the Navy 
personnel act of March 3, 1899 (30 Stat., 1006), refers, as ordi- 
narily understvod, to death, resignation, or dismissal, and does 
not include promotion, 452. 

5. “Country of Production.”,—The words ‘‘place of manufacture,” as 
used in the act of March 3, 1908 (32 Stat., 1158) , do not mean 
merely the ‘‘country of production,’’ but refer to the particular 
locality or district in which the goods are produced or manu- 
factured. 142. 

6. ‘‘Event of a Lottery.”’-—The phrase ‘‘event of a lottery,’’ in sec- 
tion 2 of the act of July 1, 1902 (32 Stat., 714), was not intended 
by Congress to refer to a drawing alone, but to any scheme or 
plan whereby the value of the certificate 1s made to depend 
upon lot or chance. 266. 

7. “Jeopardy.”.—The jeopardy of the law means real peril, originally 
of life or limb, and always of substantial punishment or penalty. 
There must bea trial upon an indictment for an offense, or 
upon some equivalent charge and presentment, as by court- 
martial, submitting a definite issue and involving conviction or 
acquittal. 623. 

8. ‘‘Laborers and Mechanics.’’—The words ‘laborers and mechanics, ”’ 
as used in the eight-hour law of August 1, 1892 (27 Stat., 340), 
apply to all persons who may fairly come within the description 
of laborers and mechanics, whether they are paid by the vear, 
by the month, or by the day. 465. 

9. ‘‘No Money shall be Expended except in Accordance with Appropria- 
tions Made by Congress.’—The phrase ‘‘no money shall be 
expended except in accordance with appropriations made by 
Congress,’’ as used in the act of December 21, 1905 (34 Stat., 5), 
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10. 


11. 


12. 


18. 


14. 


15. 


16. 


means nothing more than that no money shall be expended in 
excess Of appropriations made by Congress. 557. 

‘‘Place of Location of any Public Work.’—The words ‘‘place of 
location of any public work,’’ as used in section 3658, Revised 
Statutes, mean some place, city, or town within a collection dis- 
trict, and not the whole district. 536. 

‘Place of Manufacture.”"—The words ‘‘place of manufacture,” as 
used in the act of March 3, 1903 (32 Stat., 1158), do not meau 
merely the ‘‘ country of production,” but refer to the particular 
locality or district in which the goods are produced or manu- 
factured. 142. 

‘‘Replace.’’—The word ‘‘replace,’’ as used in the act of April 23, 
1904 (33 Stat., 274), relating to medals of honor, implies the 
loss, destruction, or surrender of the old medal. 5229. 

‘‘Seashore.’’—The ‘‘seashore,’’ in the United States, is that space 
of land on the border of the sea which is alternately covered 
and left dry by the rising and falling of the tide; the space of 
land between high and low water mark. 173. 

‘“‘Shore.’—The word ‘‘shore,’’ in Spanish law, means that space 
of land which the waters in the movement of the tide alter- 
nately cover and uncover, the limit of the inner or land line 
being at the point of the highi st equinoctial tides. Where the 
tides are perceptible, the shore line begins on the land side at 
the line reached by the waters in storms. 173. 

‘Vessels.""°—The word ‘‘ vessels,’’ as used in the New York Har- 
bor act (25 Stat., 209), does not relate to vessels in the sense 
contemplated by sections 5292-5294, Revised Statutes, authoriz- 
ing the remission of fines, penalties, and forfeitures by the Sec- 
retary of the Treasury. 220. 

“Works of Art.”—Picture frames, containing oil paintings which 
are imported into this country for exhibition purposes, are nol 
to be treated as parts of ‘works of art’’ and therefore are not 
entitled to entry free of duty under paragraph 702 of the tariff 
act of July 24, 1897 (30 Stat., 203). 276. 


WORLD’S FAIR CONTEST COMPANY. ee Lorrery, 4. 
YACHT RACES. 


REGULATIONS GOVERNING STEAMBOATS, ETC. See DEPARTMENT OF 
CoMMERCE AND Labor, 3. 
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